Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L  ^ 


«     i      KX1»  ■ 


L„ 


U.S.A. 
Ga .  100 
30 


r^ 


REPORTS    hi] 


OF 


CASES  IN  LAW  AND  EQUITY, 


ARGUED  AND.  DETERXIN]!D  IN  THS 


SUPREME  COURT  OF  GEORGIA, 


AT  ATLANTA. 


Farts  of  July  Ten,  1872,  ani  January.  Tern,  1873. 


VOLUME  XLVII. 


__i 


By  henry  JACKSON,  Repokteb. 


MACON,   OE^SOIAi  •<«"'• 

J.  W.  BURKE  &  CO.,\PUBLISHERS.         .       ,  . 

1874.     ri>"'^^"-;A'n   ^-^'-■- 


'  V- 


Bntered,  aooording  to  Act  of  ConsreBs,  in  tbe  year  1874,  by 

HBNRT  JACKSON, 
In  tb»  Offioe  of  the  Librarian  of  Congrew,  at  Wa«hinffton« 


JUDGES  AND  OFFICERS 

or  TBI 

Supreme  Court  of  Georgia, 

DURINO  THi  PERIOD  OF  THESE  REPORTS. 


HOK  HIEAM  WARNER,  Chibf  Jubtick. Greenville. 

HON.  H.  K.  MoCAY,  Judge, * Americas, 

HON.  W.  W.  MONTGOMERY,  JuDgK, Augusta, 

HON.  R.  P.  TRIPPE*  Judge, Forsyth. 

HENKY  JACKSON,  Repoeter, Atlanta. 

Z.  D.  HARRISON,  Clerk, Atlanta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 


Albany  Circuit. Hov.  Peter  J.  Strozikr^ ..Albany. 

Atlanta  Circuit Hon.  John  L.  Hopkins Athinta. 

Aa<ni8ta  Circuit Hon.  William  Gibson ...Augusta. 

Blue  Ridge  Circuit. Hon.  Noel  B.  Knight Marietta. 

Brunswick  Circuit... Hon.  W.  M.  Sessions Blackshear. 

Chattahoochee  Circuit. ..Hon.  James  Johnson Columbus. 

Cherokee  Circuit Hon.  Josiah  R.  Parrott Cartersville. 

Bastem  Circuit..... Hon.  William  Schlbt.. ^.Savannah. 

Flint  Circuit Hon.  James  W.  Green...» .^Thomaston. 

Macon  Circuit .Hon.  Carlton  B.  Cole Macon. 

Middle  Circuit.. Hon.  Hansford  D.  D.  Twioos,.. Louisville. 

Northern  Circuit.. Hon.  Garnbtt  Andrews Washington. 

Ocmulgee  Circuit Hon.  Philip  B.  Robinson Greensboro. 

Oconee  Circuit Hon.  A.  C.  Pate Hawkinsville. 

Pataula  Circuit Hon.  Datid  B.  Harrell Prestouf 

Rome  Circuit Hon.  Robert  I).  Harvey Rome. 

Southern  Circuit. Hon.  John  R.  Alexander Thomasville. 

Southwestern  Circuit Hon.  Jambs  M.  Clark Americus. 

Tallapoosa  Circuit Hon.  William  F.  Wright Newnan. 

Western  Circuit Hon.  C.  D.  Dayis Monroe. 

*  Jndge  Tbippr  was  appointed  to  succeed  Judge  Moktgohkrt,  oq  February  17th, 
ISTii.  Ue  qualified  and  commenood  hia  judicial  duties  on  the  19th  of  the  same 
month. 


/ 

/ 


.  I 


.  « 


NOTICE 


By  Act  of  1860,  (Code  of  1878,  section  4270,)  the  decisions  of  the 
Supreme  Court  &re  required  to  be  '*  announced  by  a  written  synopsis  of 
the  points  decided.''  The  decisions  thus  announced  from  the  bench  by 
Judges  McCay  and  Trippi,  are  made  the  head-notes  to  the  cases.  The 
decisions  announced  by  Chief  Justice  Warnbr  are  published  as  his  opin- 
ions,  the  head-notes  •beiug  made  by  the  Reporter.  Head-notes  by  the 
Reporter  are  designated  by  (R.) 


TABLE  OF  CASES. 


A. 


Adams  vs.  Davis  et  dl 889 

Adkins  adv.  Collier 608 

AUton  vs.  Wlieatley  &  Co.  ei  al  646 

An&Uj  adv.  Wilson  .« 278 

Ansleyvs.  Wilson ;....  280 

Armstrong,  adm'r,  et  al.,  adv. 
Lewis 289 


B. 


Barlow  d  al.  vs.  Ordinary  of 

Snmter  County 689 

Barry  adv.  Crane,  adm'r 476 

Black  vs.  Barton 862 

Black,  alias  Williams,  vs.  The 

State. 689 

Blount  r5.  Costen  etcd 684 

Board  of  County  Commission- 
ers vs.  Humphrey 666 

Boit  &  McKenzie  vs.  Williams.  620 

Boiling  adv.  Whitman 126 

Brady,  adm'r,  adv.  Seabrook, 

adm'r,e<a2 660 

Broomheadvs.  Chisolm 890 

Brown,  adm'r,  et  al.  vs.  Thorn- 
ton   •  474 

BrowD  adv.  Smith 670 

Brown  vs.  Crane 488 

Brown  vs.  Tucker 486 

Brunswick  ft  A.  R.  R.  Co.  vs. 

McLaren 646 

Burton  adv.  Black 862 

Barton  adv.  Saulsbury,  Respess 
ft  Co..« v 617 


C. 


Cain  €i  al.  vs.  Furlow  etal 674 

Camp  ft  Kemp  et  al.  vs.  Mayer, 

aasienee,  e(  ol 414 

Campbell  adv.  Pettis 696 

Camps,  adm'rs,  adv.  Dodgen..  828 
Carreker,  adm*r,  vs.  Walton  ...  894 

Chastain  vs.  Smith  et  al 478 

Chisolm  adv.  Broomhead 890 

City  Coancil  of  Augusta  adv. 

Phinizy 260 

City   Council    of  Augusta  vs. 

National  Bank  of  Augusta.  662 
City   Council    of  Augusta  vs. 

Planters'  L.  ft  S.  B.  of  A..  662 


Clark  et  al.  adv.  McLean 24 

Clark  et  al.  adv.  Thurmond ....  600 

Clark  et  al.  vs.  Whitehead 616 

Clark,  Judge,  adv*  Spann 369 

ClemenU  vs.  Lee'ft  Fulton 625 

Coll ey  vs.  Duncan.* ^ »  668 

Collier  adv.  Fleshman  ft  Co  ...  263 

Collier  vs.  Adkins • -  603 

Colquitt  ft  Bftffgs  vs.  Kirkmsku.  655 

Colzeyadv.  Woodfield 12X 

Costen  et  al.  adv.  Blount 684 

Cowartvs.  Revere. 9 

Crane,  adm*r,  vs.  Barr^ 476 

Crane  adv.  Brown... 488 

Crawford  adv.  Crim 628 

Crim  vs.  Crawford 628 

Crocker  vs.  The  Sta^ ./. ^8 

Culpepper  adv.  Harrell,  ez'r...  685 
Cummins  et  al.  adv.  Mayor  and 
Council  of  Macon 321 


D. 


Danforth,  adm'r,  adv»  Wilson..  676 

Dasher  vs.  Dasher...  .^ 820 

Davie  vs.  McDa^iel ^...|^...  195 

Davis  et  al.  adv.  Adams 389 

Davis  et  al.  vs.  Davis.., '.*....    81 

Dodgen  vs.  Camps,  addi'rs 828 

Downer  et  al.  aav.  Heard 629 

Duncan,  adm'r,  et  oZ.,  vs.  Pope  445 

Duncan  adv.  CoUey ^68 

Duncan  ft  Johnston  vs.  Stokes.  593 


E. 


Eason  adv.  Saulsbury,  Respess 

ft  Co 617 

Eberhart  vs.  TheState 698 

Epting  vs.  Jones 622 

English  adv.  Hall  et  al 611 

Eve  adv.  Ma£on  ft  Augusta  R. 

R.  Co 819 

Executors  of  Clanton  adV.  Ma- 
con ft  Augusta  R.  R.  Co...  319 

Felton  adv.  Hill  et  dl 465 

Fisk  adv.  Miller  et  al 270 

Fleshman  ft  Co.  vs.  CoIKar 253 

Flippin  adv.  Raid  et  al..>.* 273 


VI 


TABLE  OF  CASES. 


Franklin,  Reid  &  Co.  vs,  Nor- 
ton et  al 648 

^  Fanderburk  adv.  Sheeley *2S7 

Furlow et  aL  adv.  Caiu  et  al..,.  674 

G. 

Gardner  et  al.  va  Lamback, 

ex'r 183 

Garner  et  al.  vs.  Gibbs 97 

Gay  adv.   Saulsbury,   Respess 

&Co 617 

Gibbs  adv.  Garner  et  al 97 

Goode  adv.  Tift 607 

Graham  vs.  Theis 479 

Greer  vs.   Haugabookt   adiu'x 

etal 282 

Greenfield  ekal.  adv.  Oberhol- 

ser  &  Keeier  et  al 530 

H. 

Hall  et  al.  vs.  English 611 

Hamilton  adv.  McCoiinell  et  al.  389 
Harrell,  ex'r,  vs.  Culpepper...  636 

Harriflon  et  al.  vs.  Young 802 

Harvill  179.  Lo.we 214 

Haugabook,  adm'xi  et  al.  adv. 

Greer....: 282 

Heard  et  al.  adv.  Vanduzer 624 

Heard  vs.  Do\^  ner  et  al 629 

Hill  et  (A.  vs.  Feltofi 465 

HilU*.  Hill 882 

Hinen  &  Hott)s  vs.  Kimball  & 

Co.  etal 687 

Howell  et  al.  vs.  Howell  et  al.»  492 
Humphrey  adv.  Board  of  County 

OommL'^si oners 666 

Hunnewell  &  Co.  acfv.^Schsfer 

A  Co 660 

Hurst  et  al.  vs.  Whitley  et  al...  366 

I. 

Irvin,  adm'r,  vs.  Turner 882 

Ixvincuiv.  Parker 405 

J. 

Jackson,  adm'r,  vs.  Jackson, 

adm*x 99 

Johnson  vs.  Lowry~ 660 

Jones  adv.  Ej>ting 622 

Jordan  vs.  Miller,  ex'r,  et  al.,:  846 

K. 

Eendrick,  adm'r,  vs.  Ravens...  612 


Kimball  A  Co.  et  al.  adv.  Hinei 

&  Hobbs 687 

Kirkman  adv.  Colquitt  &  Baggs  655 
Knowles  adv.  Thomaa 898 

L. 

Lamback,  ex^r,  ckIv.  Gardner 

et  al 183 

Lathrop  &  Co.  vs.  Mitchell 610 

LAyvs.  Seago 82 

Leak  vs.  Selma,  Rome  &  Dal- 

ton  Railroad  Co 845 

Lee  &  Fulton  adv.  Clements....  625 
Lee  adv.  Southwestern  Railroad 

Co 880 

Lee  vs.  West 811 

Lewis  vs.  Armstrong,  admV,  et 

al 289 

Lindrum  adv.  Robson 260 

honf^  et  al.  adv.  Willingham  et 

al 640 

Lowe  a<2v.  Harvill 214 

Lowry  o^o.  Johnson 500 

Lowry  vs.  Williams,  adm'r 887 

M. 

Macon  &  Augusta  Railroad  Co. 

vs.  Eve,  adm'x 319 

Macon  &  Augusta  Railroad  Co. 

vs.  Executors  of  Clan  ton 819 

Manes  adv.  McCrory  et  oU 90 

Mayer,    assignee,    et  al. « adv. 

Camp  &  Kemp  et  al 414 

Mayor  and  Council  of  Macon 

vs.  Cummins  €^  aZ 821 

McConnell  et  al.  vs.  Hamilton.  889 

McCrory  d  al.  vs.  Manes 90 

McDaniel  aciv.  Davie 195 

McLaren  adv.  Brunswick  &  Al- 
bany Railroad  Co 646 

McLean  vs.  Clark  et  al 24 

Mc  Williams  &  Co.  adv.  Thacher 

&  Co 806 

Miller  et  al.  vs.  Fisk 270 

Miller,  ex'r,  et  al.  adv.  Jordan.  846 

Mitchell  adv.  I^throp  &  Co 610 

Myres  ac^v.  Spicer.. •....  559 

N. 

^Mh  adv.  Phillips 218 

National  Bank  of  Augusta  vs. 

City  Council  of  Augusta...  562 

Neal  et  al.  vs.  Patten  et  al 73 

Newton   Manufacturing  Co.  et 

al.  vs.  Whites... 400 


TABLE  OF  CASES. 


vn 


Norton  ei  al,   adv,  Franklin, 
Reid  k  Co .' 643 

O. 

Oberho1s«r  ft  Keefer  et  al,  V9. 

Qreeufield  et  al 6S0 

On eftl  M.  The  State ^ 229 

Ordinary  of  Samter  connty  adv. 

Barlow  ^oJ. 689 

Oasts  t».  Seabrook.  admV 859 

Overby  it  al.  M.  Thrasher 10 

P. 

Parker  M.  Irrin 405 

Patieo  et  al,  adv,  Keal  et  al, ...     73 

Patterson  vs.  Wallace 452 

Perkerson  adv.  Veal,  adm'r...^     9*2 

Peterson  9«.  The  State 524 

Pettis  f».  Campbell 696 

— Phillips  w.  Nash 218 

Phiniaj  V8.  City  Cooncil  of  Au- 
gusta.   260 

Planters*  Loan  &  Savings  Bank 

v$.  City  Council  of  Augusta  562 
Pope  ado,  Duncan,  adrn'r,  tt  al,  445 

R. 

Ravens  adv.  Kendrick}  adm'r..  612 

Keid  et  al,  va,  Flippen 278 

Kevere  adv.  Cowarty 9 

Roberts,  adm'r,  vs.  Summers 

et  al 484 

Robson  vs,  Lindrum 250 

Eust,  Johnston  k  Co.  vs,  Shack- 

leford&Co 688 

S. 

Ssnlffbnry,  Respess  &  Go.  vs. 

Barton 617 

Saoiffbttry,  Respess  k  Co.  vs. 

Eason 617 

Saalsbury,  Respess  k  Co.  vs. 

Gay 617 

Schasfer  k  Co.  vs,  Hunnewell  k 

Co. 660 

Seabrook,  adm'r,  adv.  Ousts...  859 
Seabrook,   adm*r,  ei    aL^  vs. 

Brady,  adm'r 650 

Seago  adv.  Lay 82 

Selma,  Home  k  Dalton  R.  R. 

Co.  ado.  Leak 845 

Shackleford  k  Co.  adv.  Rust, 

Johnston  k  Co 588 

Sheeley  M.  Fnaderburk 287 


Sirrine,  adm*r,  et  al.  vs.  S.  W. 

R.  R.  Co 586 

Smith  &  Co.  adv.  Volger  k  Co.  683 

Smith  et  al.  adv.  Chastain 473 

Smith  vs.  Brown 570 

Southwestern   R.   R.   Co.  adv, 

Sirrine,  adm'r,  et  al 586 

Southwesrern  R.  R.  Co.  vs,  Lee  880 

Spann  vs.  Clark.  Judge 369 

Spann  vs.  The  State 549 

Spann  r^.  The  State 553 

Spicer  M.  Myres 559 

Stallings  vs.  The  State 572 

Stokes  ado.  Duncan  k  John- 
ston   598 

Summers  et  al.  at^t?.  Roberts, 

adm'r 484 

T. 

Thacher  k  Co.  vs,  Mc Williams 

k  Co 806 

Theis  adv,  Graham. t 479 

The    State    adv.   Black,   alias 

Williams 589 

The  State  a«/r.  Crocker 668 

The  State  adv.  Eberhart 598 

The  State  adv.  Ooeal 229 

The  State  ado.  Peterson 524 

The  State  adv.  Spann 549 

The  State  adv.  Spann 553 

The  State  ado.  Stallings 572 

The  Slate  a<ir.  Whitten 297 

The  State  ado.  Wilder 622 

Thomas,  Sr.,  vs,  Wolfe 295 

Thomas  v«.  Knowles 898 

Thornton  adv.  Brown,  adm'r, 

et  al 474 

Thrasher  adv^.  Overby  et  al 10 

Thurmond  vs.  Clark  et  al 500 

Tift  vs.  Goode 507 

Tacker  a<2v.  Brown 485 

Turner  ad«.  Irvin,  adm'r 882 

V. 

Vandnzer  vs.  Heard  et  al 624 

Veal,  adm'r,  vs.  Perkerson 92 

Volger  k  Co.  vs.  Smith  k  Co...  633 

W. 

Walker,  adm'r,  et  aL  vs.  Walk- 
er et  al 887 

Wallace  adt;.  Patterson 452 

Walton  adv.  Carreker,  adm'r...  894 
WestcK^r.  Lee 811 


L  ' 


•m  I     txi»  ■ 


U.S.A. 
Ga .  100 
30 


r 


10     SUPREME  COURT  OF  GEORGIA. 


Overby  et  al,  vs.  Thrasher. 


Wakneb,  Chief  Justice. 

This  was  an  application  to  the  Judge  of  the  Superior 
Court  for  a  certiorari  on  the  ground  that  a  Justice  of  the  Peace 
of  a  militia  district  in  which  the  petitioner  did  not  reside, 
had  foreclosed  a  laborers'  or  mechanics'  lien  and  issued  an 
execution.  The  certiorari  was  refused  and  the  petitioner 
excepted.  It  does  not  appear  in  the  petition  that  the  lien  JL 
fa.  was  not  to  be  levied  on  property  and  executed  in  the  mili- 
tia district  in  which  the  petitioner  resided,  or  that  she  had 
filed  a  counter-affidavit,  as  required  hy  the  1970th  section  of 
the  Code,  or  if  she  had  done  so,  that  the  proceedings  would 
not  have  been  returned  and  the  case  tried  in  the  district  in 
which  she  resided. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Babton  H.  Ovekby,  et  al,,  plaintiffs  in  error,  vs.  Eably 
W.  Thbasheb,  defendant  in  error. 

1.  A  party  seeking  to  set  aside  an  award,  on  the  ground  that  it  is  con- 
trary to  evidence,  must  set  forth  all  the  evidence  that  was  submitted 
to  the  arbitrators,  and  show  that  the  evidence,  as  set  forth,  is  all  that 
was  submitted  to  them. 

2.  Whether  an  award  is  contrary  to  evidence  or  not,  is  a  question  of  law 
for  the  Court,  and  not  a  matter  to  be  submitted  to  a  JU17,  and  should 
be  heard  as  upon  demurrer,  and  unless  strongly  and  decidedly  against 
the  evidence,  it  should  not  be  set  aside  on  this  ground.  The  same  rale 
should  govern  here  as  in  a  motion  for  a  new  trial. 

8.  To  set  aside  an  award  on  the  ground  of  fraud  in  one  of  the  arbitra- 
tors, the  fraud  must  be  clearly  and  disCinctly  shown. 

4.  Where  there  is  a  controversy  between  guardian  and  ward,  and  **all 
matters  and  things  growing  out  of  and  connected  with  said  guardian- 
ship*' are  submitted  to  arbitration,  it  is  not  an  excess  of  authority  on 
the  part  of  the  arbitrators  to  cancel,  by  their  award,  a  note  given  by 
the  ward  to  the  guardian  in  his  individual  character  for  money  received 
from  him. 

6.  To  justify  a  Court  in  setting  aside  an  award,  on  the  ground  of  mis- 
take, the  mistake,  whether  of  law  or  fact,  must  be  gross  and  palpable. 
Mere  error  of  judgment  in  the  arbitrators  is  not  a  sufficient  ground  for 
setting  aside  the  award. 


ATLANTA,  JULY  TERM,  1872.  11 
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6.  Where  three  arbitrators  are  selected  by  the  parties,  and  one,  conceiv- 
ing himself  to  have  been  selected  as  umpire,  expressed  no  opinion  on 
the  points  submitted,  except  where  the  others  disagree,  but  signs  the 
award  with  the  others,  it  is  doubtful  if  the  award  can  be  set  aside  on 
this  ground.  Certainly  the  arbitrator  caunot  be  introduced  as  a  wit- 
ness to  show  his  own  misconduct  in  this  respect,  if  it  be  misconduct. 
He  stands  upon  the  same  footing  with  a  juror  called  to  impeach  a  ver- 
dict to  which  he  has  assented. 

7.  When  s  bill  is  filed  to  enforce  a  specific  performance  of  a  common 
law  award,  and  the  defendant  attacks  the  award  by  a  plea,  the  issues  of 
fact  alone  should  be  submitted  to  the  jury,  under  the  charge  of  the 
Court,  as  to  the  law,  and  the  verdict,  if  it  set  aside  the  award,  should 
cover  all  the  matters  in  issue  between  the  parties,  which  were  submit- 
ted to  the  arbitrators,  and  for  this  purpose  evidence  may  be  introduced 
apon  the  issues  which  were  submitted  by  the  arbitrators.  A  verdict 
merely  setting  aside  the  award,  and  going  no  further,  is  incomplete, 
and  entitles  the  complainant  to  a  new  trial.  Equity  having  acquir?d 
jurisdiction,  will  retain  it  for  the  purpose- of  settling  the  whole  contro* 
versey. 

Arbitration  and  award.  Evidence.  Fraud.  Mistake.  Um- 
pire. Specific  performance.  Verdict.  Before  Judge  Robin- 
son.    Morgan  Superior  Court.     March  Term,  1872. 

Barton  H.  Overby  and  Nicholas  Overby  filed  their  bill 
against  Early  W.  Thrasher,  containing,  substantially,  the  fol- 
lowing allegations,  to-wit : 

That,  on  September  4th,  1868,  having  certain  matters  of 
dispute  between  tliem  and  said  defendant  touching  his  liability, 
growing  out  of  and  connected  with  the  guardianship  of  com- 
plainants while  they  were  minors,  for  the  full  settlement  of 
the  same,  entered  into  tlie  following  agreement : 

*' GEORGIA — Morgan  county: 

"  Wliereas,  there  are  matters  of  controversy  between  Early 
W.  Thrasher,  guardian,  of  the  county  of  Morgan,  and  Barton 
H.  Overby  and  Nicholas  Overby,  both  wards  of  the  said 
Early  W.  Thrasher,  and  both  of  the  county  of  Clarke,  era- 
bracing  all  matters  between  them  a§  guardian  and  wards.  It 
is,  therefore,  agreed  between  the  parties  that  all  matters  and 
things  growing  out  of  and  connected  with  said  guardianship 
be  submitted  to  the  arbitrament  and  award  of  Augustus  Reuse, 
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Isham  S.  Fannin  and  Nathaniel  G.  Foster,  who  shall  have 
power  to  investigate  all  matters  and  determine  the  same  accord- 
ing to  law  and  equity,  and  to  send  for  persons  and  papers  under 
section  of  Code  of  Geoi^ia  authorizing  arbitrations,  and  said  '. 
arbitration  shall  be  had  at  as  early  a  time  as  possible,  and  the  j 
award,  when  rendered,  shall  be  made  the  judgment  of  the  | 
Court  and  be  final  between  the  parties  touching  the  matters  \ 
under  consideration.  ! 

"Signed  and  delivered  this  4th  day  of  September,  1868. 
(Signed)  "  Early  W.  Thrasher,  [l.  s.] 

"  Barton  H.  Overby,    [l.  s.] 
"  Nicholas  Overby.       [l.  s.]" 

That  said  arbitmtors  met  and,  after  a  lengthy  investigation, 
made  the  following  award : 

"Madison,  Morgan  county,  Gra.,  October  19, 1868. 
"We,  the  undersigned,  arbitrators,  having  carefully  inves- 
tigated all  the  matters  and  things  connected  with  and  grow- 
ing out  of  the  guardianship  of  Early  W.  Thrasher,  for  Bar- 
ton and  Nicholas  Overby,  minors  of  Bazil  H.  Overby, 
deceased,  the  same  having  been  referred  to  ns  under  and  by 
the  submission  herewith  submitted,  do  make  the  following 
av/ard :  We  find  that  the  said  Early  W.  Thrasher  has  in  his 
hands,  as  guardian  of  his  four  wards,  to- wit:  the  said  Barton 
and  Nicholas,  (Earl  and  Callie  Overby  still  minors)  the  sum 
of  $6,301  25,  that  being  the  principal  and  interest  now  due 
on  that  fund.  That  of  that  fund  the  said  Barton  aild  Nich- 
olas Overby  are  entitled  each  to  one-fourth ;  that  is  to  say, 
$1,575  25  each.  We  further  find  that  there  is  in  the  hands 
of  said  Thrasher,  as  guardian  of  Barton  Overby,  upon  his 
separate  and  individual  account,  tlie  sum  of  $976  40,  including 
the  $1,575  31,  his  portion  of  the  geneml  fund;  that  his  said 
guardian  owes  him  principal  and  interest  up  to  to-day  the 
said  lafit,  mentioned  sum  of  $976  40.  We  further  find  that 
the  said  Barton  Overbv  is  entitled  to  one-third  of  the  value 
of  the  receipt  for  fiotes  of  S.  B.  Hoyt,  attorney  at  law,  of 
Atlanta,  it  lacing  a  receipt  given  by  said  Hoyt  to  Early  W. 
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Thrasher,  gaardlan  for  Barton,«Eiirl  and  Callie  Overby.  It 
being  one  note  on  William  M.  Butt  and  George  Johnston,  for 
$80  00,  dated  7th  January,  1861,  and  due  December  2oth, 
1861;  one  on  W.  A.  Henderson,  and  C.  A.  Whaley,  for 
§200  00,  dated  1st  of  March,  1861,  and  due  25th  December, 
1861 ;  one  on  P.  Shortell  and  John  Ennis,  for  §192  00,  dated 
1st  of  January,  1861,  and  due  25th  December,  1861.  Said 
receipt  having  a  credit  on  the  note  of  Wlialoy  &  Henderson, 
of  $137  11,  dated  7th  Januaiy,  1862.  We  further  find  that 
the  receipt  of  Baugh  for  the  note  given  him  for  collection,  the 
note  being  for  sale  of  a  negro  woman,  Douly,  for  ^525  00,  be 
turned  over  to  said  Barton  Overby  as  his  property ;  the  two 
receipts  having  been  excluded  from  the  charges  against  said 
Early  W.  Thrasher.  We  further  find  that  accounts  aud  notes 
which  were  before  us,  presented  by  said  E.  W.  Thrasher 
against  said  Barton  Overby,  and  which  were  not  embraced  in 
the  record  from  die  Court  of  Ordinary,  be  surrendered  to  said 

m 

Overby,  to-wit:  pencil  memorandum  note  of  J.  C.  Ander- 
son for  $58  00,  November  5th,  1867;  note  of  William  Glea- 
son  for  $15  00,  dated  April  2d,  1868;  note  of  P.  E.  Thom- 
ason  for  |169  00,  dated  June  11th,  1868;  E.  W.  Thrasher, 
for  $25  00,  August  16th,  1867;  N.  S.  Hough,  $i  11,  Octo- 
ber 28th,  1867;  Bearden,  $166  31,  January  14th,  1868;  E. 
W.  Thrasher,  signed  Overby,  and  his  wife  Josephine,  for 
$1,000  00,  and  dated  January  15th,  1867 ;  order  to  A.  Thrasher 
for  $500  00,  dated  14th  June,  1867.  We  further  find  that 
the  sofii  which  was  in  controversy  is  the  property  of  the  said 
E.  W.  Thrasher,  and  shall  be  retained  by  him.  We  further 
find  that  there  is  in  the  hands  of  the  said  Early  W.  Thrasher, 
as  guardian  of  Nicholas  Overby,  including  the  general  fund,  as 
well  as  his  individual  account,  principal  and  interest  up  to 
to-day,  $1,745  53.  We  further  find  that  the  pencil  memoran- 
dum of  $22  00,  one  note  to  E.  W.  Thrasher  fi)r  $72  00,  dated 
January  2d,  1867;  to  same  for  $146  00,  April  9th,  1868;  to 
same  for  $37  00,  October  9th,  1866;  to  same  for  $902  64, 
October  2d,  1866,  be  8urrendej:«d  to  said  Nicholas  Overby, 
the  same  having  been  allowed  in  the  settlement.     We  further 
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find  that  the  arbitrators  be  atlowed  the  sum  of  $100  00  each 
for  their  services,  to  be  paid  equally;  that  is  to  say,  8100  00 
by  each  of  the  parties  to  this  settlement,  and  that  the  said 
Thrasher  pay  $100  00  from  each  of  the  two  funds  found 
against  him  in  this  award,  and  that  it  be  allowed  him  in  the 
settlement  of  the  same.  We  therefore  award  that  the  said 
Barton  Overby  recover  of  the  said  E.  W.  Thrasher  the  sum 
of  $976  40,  subject  to  the  fee  of  $100  00,  to  be  paid  in  the 
currency  now  prevailing,  and  also  the  papers  referred  to  in  this 
award ;  and  that  the  said  Nicholas  Overby  recover  the  sum 
of  $1,745  53,  subject  to  the  fee  of  $100  00,  to  be  paid  in  the 
currency  .now  in  use,  and  also  the  papers  referred  to  in  this 
award.  And  that  each  of  the  undersigned  arbitratr)rs  have 
$100  00  to  be  paid  as  hereinbefore  specified;  and  that  the 
parties  recovering  in  this  award  have  each  a  fi,  fa.  for  the 
amounts  respectively  found  in  his  favor,  any  time  after  four 
days  after  the*  adjournment  of  the  Court  to  which  this  award 
may  be  returned  and  made  the  judgment.  The  several  amounts 
found  to  bear  interest  from  this  day. 

"Augustus  Reese,  [l.  s.] 

(Signed)  "  Nathaniel  G.  Foster,  [l.  s.] 

"I.  S.  Fannin,  [l.  s.] 

"Madison,  19th  Oct.  1868.  Arbitrators.'^ 

That  complainants,  at  the  March  Term  of  Morgan  Superior 
Court  next  after  the  rendition  of  said  award,  moved  to  have 
the  same  entered  upon  the  minutes  and  made  the  judgment  of 
said  Court,  when  to  their  utter  astonishment  the  said  defen- 
dant resisted  said  motion  on  the  ground  that  the  arbitrators 
were  not  selected  according  to  the  provisions  of  what  is  known 
as  the  general  arbitration  statute,  which  ol^eotion  was  sus- 
tained by  the  Court;  that  by  reason  of  this  conduct  on  the 
part  of  said  defendant  said  award  was  not  made  the  judgment 
of  the  Court;  that  complainants  have  always  been  ready  and 
willing  to  comply  with  their  portion  of  said  award,  but  said 
defendant,  though  frequently  requested,  has  utterly  failed  and 
refused  to  comply  with  his.    Prayer,  that  said  defendant  may 
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be  decreed  specifically  to  do  and  perform  all  and  singular  the 
matters  and  things  required  of  him  by  said  award;  that  the 
writ  of  subpoena  may  issue. 

The  defendant.  Thrasher,  pleaded  to  said  bill  substantially 
as  follows,  to- wit: 

That  the  award  of  the  arbitrators  was  the  result  of  accident, 
or  mi^ake,  or  the  fi^ud  of  some  one  or  all  of  the  arbitAitors, 
or  is  otherwise  illegal,  as  will  be  shown  by  facts  and  figures 
hereafter  set  forth : 

1st  As  appears  fi:t)m  returns  in  the  Ordinary's  office,  and 
which  were  in  proof  before  the  arbitrators,  this  defendant  had 
in  his  hands  for  Nicholas  Overby,  on  January  2d,  1862: 

J&oatry  2d,  1862,  in  Confederate  money I  17  87 

'*         '*        ''      for  Barton  Overby,  Confederate  money....  48  45 

"         1st,     ''      rec'd  of  J.  Wiuship,  adm'r,  for  two  wards.  850  00 

February  Ist,     «*        •*     "            **            "         "     "      "  1,640  00 

April  Ut,           "        "      "            «            "         "     "      "  800  00 

Jone6th,           "        **      "            "            "         *«     <»      "  260  00 

February  nth,  1868,   »<      "            <*            **          **     "       **  700  00 

April  20th,        **         •*      '*            "            •*         "     «*       "  400  00 

Jane  7th,           "        **  from  sale  of  ne^oes  for  B.  H.  Overby.  2,807  00 

"    **             "        "     '*     "    "      **        «*    N.  Overby 2,620  00 

Jan.  7th,  1868,  total  amount  that  went  into  defendant's  hands.l  9,188  82 
Allowing  interest  to  May,  1866,  when  the  first  return  was  made 

after  the  close  of  the  war 1,836  84 

Total  amount,  including  interest,  in  defendant's  hands $10,070  16 

The  records  of  Ordinary's  Court,  which  were  in  evidence, 
showed  that  defendant  had  dtsbnrsed  for  the  wards  from 

January  1st,  1862,  to  May  1868,  for  N.  Overby 818  06 

ForB.  H.  Overby 785  77 

From  May,  1868,  to  end  of  war,  for  N.  Overby 861  08 

Frotn  May,  1863,  to  end  of  war,  for  B.  Overby 2,888  67 

Amoant  invested  in  March,  1862,  in  sugar  and  molasses,  afUr- 

wards  impressed  by  the  Confederate  States  and  lost 769  90 

Amount  funded  in  Confederate  bonds  to  save  88}  discount  on 

old  issue  in  1868,  kept  on  hand  until  March,  1864 8,000  00 

Id  September,  1864,  loaned  to  Reese  k  McHenry 2,000  00 

In  January,  1865,  loaned  to  Hugh  Ogilby 1,000  00 

In  February,  1865,  invested  in  cotton  yams,  etc 1,000  00 

Total  amoant  expended $11,986  88 
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This  left  a  balance  in  defendant's  favor  of 1,016  22 

Deducting  this  amount  from  $1,100  00  used  by  defendant  for 
the  payment  of  his  own  taxes,  leaves  in  favor  of  com- 
plainants.  , 88  78 

Therefore,  defendant  pleads  that  the  award  is  illegal  in  this, 
that  instead  of  the  above  result  the  arbitrat<Mrs  find  that  de- 
fendant was  indebted  largely  to  the  wards,  when  defendant, 
also,  testified  that  the  investments  in  Confederate  securities 
and  money  were  made  in  perfect  good  fiiith;  defendant  far- 
ther testified  that  the  money  would  have  been  lost  on  his 
hands  had  he  not  invested  it,  and  that  a  calculation  shows 
that  defendant  only  had  on  his  hands  at  the  end  of  the  war 
the  proceeds  of  the  Confederate  money  loaned  Hugh  Ogilby, 
in  January  1865,  which,  as  proven,  has  been  compromised 
and  settled  for  $76  00  in  greenbacks;  that  the  Reese  &  Mc- 
Henry  debt  has  been  compromised  by  the  giving  of  a  new 
note  by  the  parties  for  $250  00,  still  unpaid;  also,  tlie  pro- 
ceeds of  the  investment  in  cotton  yarns  and  thread  made  in 
February,  1865,  which  yielded  about  $100  00;  that  these 
amounts,  after  deducting  $83  78,  amounting  to  less  than 
$300  00,  was  all  defendant  was  due  to  the  said  complainants; 
that  in  addition  to  ihe  above  figures,  defendant  bad  disbursed 
for  the  wards  since  the  war  the  sum  of  |2,622  00  in  good 
money. 

2d.  Defendant  further  pleads  that  the  award  was  ill^al 
and  without  evidence  to  support  it  in  this,  that  if  he  was  lia- 
ble at  all  for  the  Confederate  money  invested  and  expended 
from  January,  1862,  to  the  close  of  the  war,  in  no  event  was 
he  liable  for  more  than  its  value  at  the  time  of  investment  in 
good  money,  with  interest  to  the  date  of  the  award,  as  fol- 
lows, to-wit: 

March,  1862.    Sugar  and  molasses,  $789  90,  worth  $1  60  for 

one $491  93 

Interest  to  date  of  award 198  15 

March,  1864.  Confederate  bonds,  $1,900,  $1,100  having  been 
used  for  defendant's  taxes,  making  $3,000,  worth  $20  for 
one 160  00 

Interest  to  date  of  award 58  50 
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Amonnt  brought  forward $898  58 

September,  1864.    Loaned  Reeae  &  McHenry  $2000,  worth  $21 

for  one 94  26 

Interest  on  same  to  date  of  award 18  50 

Janaary,  1865.    Loaned  Hugh  Ogilby  $1,000,  worth  $60  for 

one .'. 16  66 

Interest  on  same  to  date  of  award 7  00 

February,  1865.    Inyestment  in  yarns,  etc.,  worth  $55   for  one  18  86 

Interest  on  same  to  date  of  award 5  53 

Total  due  wards,  with  interest  to  date  of  award $1,007  70 

But  defendant's  disbursements  and  advances  for  wards  since 

the  war  amount  to $2,622  00 

Amoont  doe  them 1,007  70 

Balance  in  defendant's  favor $1,661  43 

This  calculation  demonstrates  the  ill^ality  of  the  award  in 
this,  that  the  arbitrators  did  not  allow  to  defendant  the  bene- 
fit of  the  4th  section  of  Act  of  1868,  entitled  "An  Act  for 
the  Belief  of  Debtors,''  etc. 

3d.  Defendant  fiirther  pleads  that  said  award  is  the  result 
of  mistake,  and  illegal  in  this,  that  the  returns  to  the  Court 
of  Ordinary,  in  proof  before  the  arbitrators,  showed  that  in 
May,  1863,  the  last  return  made  during  the  war,  on  account 
of  the  occupation  of  Atlanta  by  the  Federal  armies,  there  was 
a  balance  in  defendant's  hands  of  $8,737  67 ;  and  defendant 
further  proved  that  from  May,  1863,  to  the  close  of  the  war? 
he  expended  for  the  wards  of  that  Confederate  money  the  sum 
of  $3,199  65,  which,  being  deducted  from  the  amount  du") 
in  May,  1863,  would  only  leave  a  balance  of  Confederate 
mon^  of  $5,338  02,  and  if  defendant  was  liable  at  all  for 
that  amount,  it  could  only  be  for  the  real  value  of  Confeder- 
ate money  on  May  16th,  1863,  which  was  proven  to  be  six 
dollars  for  one,  or  $923,  together  with  interest  on  the  same  to 
the  date  of  award,  §345,  adding  to  $923  leaves  amount  due 
towards  of  $1,268,  less  the  amount  advance<l  to  and  expended 
for  tlio.  wai-ds  since  the  close  pf  the  w:)r,  \\  liich  was  $2,622, 
which  would  leave  a  balance  in  favor  of  defendant  of  $1,354, 
and  this  without  allowing  defendant  any  commissions. 
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4th.  Defendant  further  pleads  that  the  f^aid  award  is  illegal 
and  ought  not  to  be  enforced  in  this^  that  the  abitrators 
awarded  that  this  defendant  should  pay  $100  as  part  of  their 
fees,  when  the  questions  in  controversy  were  matters  in  con- 
nection with  the  estate. 

5th.  Defendant  further  pleads  that  the  award  is  illegal  in 
this,  that  the  arbitrators  charged  against  the  defendant  the 
hire  of  the  negro  girl  Douly,  amounting  to  about  $100,  which 
is  in  palpable  violation  of  law. 

6th.  Defendant  further  pleads  that  said  award  is  the  result 
of  fraud  in  this,  that  N.  G.  Foster  had  been  consulted  and 
employed  in  regard  to  said  issue  by  complainants  prior  to  and 
before  said  arbitration  was  had;  that  the  law  firm  of  Foster 
&  Foster,  that  is,  A.  G.  &  N.  G.  Foster,  had  a  contingent 
fee  dependent  u[$on  the  final  settlement  of  said  case,  all  of 
which  was  unknown  to  defendant  at  the  time  the  arbitration 
was  had. 

7th.  Defendant  further  pleads  that  said  award  is  the  result 
of  mistake  of  law  in  this,  that  when  defendant  testified  before 
the  arbitrators  that  prior  to  the  war,  before  he  became  guar- 
dian for  said  wards,  he  possessed  and  owned  property  to  the 
amount  of  $70,000  00,  and  of  that  amount  $50,000  00  was  in 
negroes,  which  were  lost  by  the  war,  and  that  defendant  had 
sold  during  the  war  valuable  real  estate  in  the  city  of  Madi- 
son for  Confederate  money,  and  that  too  was  lost,  and  that  he 
had  made  nothing  in  speculations  during  the  war  with  his 
own  or  his  ward's  money,  and  invoked  for  his  relief  the  relief 
laws  of  the  State  of  Georgia,  they  found  and  awarded,  con- 
trary to  law  and  equity,  that  this  defendant  was  due  to  one  of 
the  said  wards  $976  40,  and  to  the  other  $1,745  53,  aggr^a- 
ting  the  large  sum  of  $2,721  93,  when  in  truth  there  was  a  bal- 
ance due  to  defendant  of  $1,661  43. 

8th.  Defendant  further  pleads  that  said  award  is  the  result 
of  accident  and  mistake  in  this,  that  the  arbitrators  found  one- 
fourth  of  $6,301  25,  to-wit :  $^,575  25,  as  due  to  Barton  H. 
Overby ;  said  arbitrators  further  found  that  defendant  held 
against  said  Barton  H.  notes  and  accounts  amounting  in  the 
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aggregate  to  $1,442  46  of  cash  funds  loaned  to  him  in  good 
money  since  the  war ;  and  said  arbitrators,  after  allowing  the 
credit  of  $1,412  46,  through  mistake,  found  that  defendant 
is  due  to  Barton  H.  Overby  $976  40,  instead  of  $132  79. 

9tb.  Defendant  fiirther  pleads  that  said  award  is  the  result 
of  accident  and  mistake,  in  this :  that  the  arbitrators  found 
that  the  defendant  was  indebted  to  Nicholas  Overby  one- 
fourth  of  $6,301  25,  to-wit :  $1,575  25.  Said  arbitrators  fur- 
ther found  that  defendant  held  against  Nicholas  Overby  notes 
and  accounts  amounting,  in  the  aggr^ate,  to  $1,179  64  of 
cash  funds  loaned  to  and  advanced  for  him  since  the  war ;  and 
said  arbitrators,  after  allowing  the  credit  of  $1,179  64,  through 
mistake,  found  that  defendant  is  indebted  to  Nicholas  Overby 
81,745  53,  instead  of  $395  61.    ' 

10th.  Defendant  further  pleads  that  said  award  goes  beyond 
the  terms  of  the  submission,  in  this :  that  the  only  matters 
submitted  were  the  questions  between  complainants  as  wards 
and  defendant  as  guardian,  while  the  award  covers  notes  and 
accounts  due  by  Barton  H.  and  Nicholas  Overby  to  defendant, 
individually,  and  in  no  way  connected  with  his  said  guardian- 
ship, one  of  said  notes  being  for  the  large  sum  of  $1,000  00 
against  Barton  H.  Overby  and  Josephine  Overby,  who  was 
an  entire  stranger  to  the  arbitration. 

Such  portions,  only,  of  the  evidence  are  given  as  are  neces- 
sary to  an  understanding  of  the  decision  of  the  Court. 

Albert  M.  Thrasher  testified,  "  that  Nicholas  Overby,  one 
of  the  complainants,  told  him,  while  said  arbitration  was  pend- 
ing, that  if  he  gained  nothing  he  would  lose  nothing ;  that 
Foster's  fee  depended  upon  what  he  got." 

Barton  H.  Overby  and  A.  G.  Foster  testified,  that  no  eon- 
tract  upon  the  subject  of  fees,  iii  reference  to  said  arbitration, 
or  in  reference  to  the  claim  upon  which  said  arbitration  was 
based,  prior  to  the  arbitration  nor  since,  was  ever  made,  so  far 
as  they  knew,  with  the  firm  of  N.  G.  &  A.  G.  Foster,  or 
Nathaniel  G.  Foster  or  Albert  G.  Foster,  either  conditional 
or  certain ;  that  the  matter  was  never  mentioned  to  N.  G. 
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Foster  prior  to  the  time  when  he  was  requested  to  act  as  an 
arbitrator. 

Augufitus  Beese  testified,  ^'  that  he  was  one  of  the  arbitra- 
tors selected  by  the  parties  and  participated  in  making  up  the 
award ;  that  the  arbitrators,  ao  far  as  he  knows  or  believes, 
nsed  all  diligence  and  care  in  their  |H)wer  in  obtaining  the 
facts  necessary  to  enable  them  to  ascertain  the  legal  liability 
of  the  defendant  to  the  plaintifi^,  touching,  connected  with,  or 
growing  out  of  his  connection  with  them  as  their  guardian ; 
that  the  arbitration,  with  consent  of  parties,  was  adjourned 
from  time  to  time  to  enable  the  parties  to  procure  testimonj 
and  papers ;  that  his  position  in  the  arbitration,  as  he  under- 
stood, was  that  of  umpire,  and,  therefore,  he  expressed  no 
opinion  upon  questions  of  law,  except  where  the  others  dif- 
fered ;  that  he  does  not  recollect  that  they  differed  upon  any 
questions  of  importance,  except  the  value  to  be  put  upon  the 
disbursements  of  defendant  in  Confederate  money ;  that,  so  far 
as  he  knows  or  believes,  there  was  no  mistake  made  by  the 
arbitrators  as  to  the  law  of  the  case,  or  as  to  the  mode  of 
making  calculations,  looking  to  the  facts  developed  before  the 
arbitrators ;  that  he  has  before  him  the  memoranda  of  calcula- 
tions ui)on  which  the  award  was  based,  and  is  unable  to  detect 
any  mistake  or  error  of  law  connected  with  the  same,  not  hav- 
ing gone  minutely  into  the  calculations  since  the  award  was 
made  up;  that  it  is  true  the  evidence  proved  that  all  the 
money  received  by  Thrasher  was  iu  Confederate  money,  and 
that  he  was  charged  by  the  arbitrators  with  only  its  true  value 
at  the  time  of  its  reception." 

The  jury  returned  the  following  verdict :  "  We,  the  jury, 
set  aside  the  award  made  bv  the  arbitrators." 

Complainants  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  verdict  of  the  jury  is  contrary  to  evidence 
and  the  principles  of  justice  and  equity. 

2d.  Because  the  verdict  is  contrary  to  law. 

3d.  Because  all  the  testimony  that  was  before  the  arbitra- 
tors in  making  the  award  was  not  submitted  to  the  jury  upon 
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the  trialy  to-wit :  a  certificate  from  Joseph  Winship,  adminis- 
trator de  bonis  nan  on  the  estate  of  B.  H.  Overby,  deceased, 
showing  payments  made  by  him  to  E.  W.  Thrasher,  guardian 
of  complainants  and  their  brother  and  sister,  during  the  years 
1862  and  1863,  of  $7,280  00. 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
complainants  excepted  and  assign  said  ruling  as  error. 

A.  Rbese  ;  A.  G.  &  F.  C.  Foster,  for  plaintiffs  in  error. 
BiLLUPS  &  Brobston  ;  B.  H.  Thrasher,  for  defendant. 

MoxTGOMERY,  Judge. 

» 

1.  The  answer  of  the  defendant  in  this  case  does  not  show 
that  all  the  evidence  which  was  submitted  to  the  arbitrators  was 
before  the  Court  on  the  trial.  As  one  of  the  grounds  relied 
on  by  the  defendants,  on  which  to  set  aside  the  award,  was 
tliat  it  was  contrary  to  evidence,  the  evidence  should  not  only 
be  produced,  but  the  record  should  show  that  it  is  all  that  the 
arbitrators  had  before  them:  TonUinson  V8,  Hardwicky  41 
Georgia,  547 ;  J6td.,  16. 

2.  When  the  evidence  is  fully  before  the  Court,  it  is  a  ques- 
tion of  law  for  the  Court,  and  not  of  fiict  for  the  jury,  to  say 
whether  the  finding  of  the  arbitrators  is  contrary  to  the  evi- 
dence or  not,  and  this  question  should  be  determined  by  the 
Court,  upon  demurrer.  Unless  it  is  very  strongly  and  decid- 
edly against  the  evidence,  the  award  should  not  be  set  aside 
on  this  ground.  Indeed,  so  far  as  a  mistake  in  calculation  is 
concerned — and  that  is  the  principal  ground  on  which  the  de- 
fendant insists  the  finding  is  contrary  to  evidence — it  is  ques- 
tionable if  that  mistake  should  not  appear  on  the  &ce  of  the 
award:  Watson's  Arbitration,  291,  quoting  Morgan  vs.  Ma- 
ther, 2  Vesey,  page  16 ;  Comeforth  tw.  Greer,  2  Vern.,  705, 
and  other  authorities.  But  that  question  is  not  now  before  us, 
and  may  not  be  true,  under  our  Code.  Certainly,  the  award 
is  entitled,  in  this  respect,  to  the  same  weight  as  a  verdict,  and 
the  same  rule  should  govern  as  on  a  motion  for  a  new  trial  on 
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this  ground.    Indeed,  the  award  is  more  conclusive  than  a 
verdict:  41  Georgia,  20,  21. 

3.  So,  to  set  aside  the  award  on  the  ground  of  fraud  on  the 
part  of  one  of  the  arbitrators,  the  proof  of  fraud  should  be 
distinct  and  clear.  An  award  is  intended  by  the  law  to  be  the 
end,  not  the  beginning  of  litigation,  and  should  not  be  dis* 
turbed  but  for  strong  reasons  which  are  plainly  shown  to  ex- 
ist :  41  Georgia,  547 ;  Westmore  vs.  Forbes,  1 3  East,  358. 

4.  Advancements  by  a  guardian  to  his  ward  are  necessarily 
connected  with  his  trust  and  must  be  taken  into  the  account, 
else  how  can  there  be  a  settlement  between  them?  Whea 
"  all  matters  and  things  growing  out  of  or  connected  with  such 
guardianship"  are  submitted  to  arbitration,  the  arbitrators 
necessarily  look  to  the  standing  of  the  parties  towards  each 
other  as  individuals,  the  guardianship  is  at  an  end ;  the  settle- 
ment is  now  to  take  place  between  the  parties  as  individuals. 
Certainly,  the  excess  of  authority  in  this  case,  if  it  be  one,  is 
not  such  an  one  as  the  guardian  can  complain  of.  If  the  notes 
given  by  his  wards  had  not  been  taken  into  the  account  by  the 
arbitrators,  the  award  must  necessarily  have  been  against  him 
for  that  much  more.  The  course  pursued  by  the  arbitrators 
has  lessened  their  finding  against  Inm  to  the  amount  of  the 
notes,  and  insured  payment  to  him  by  off-setting  them  against 
an  equal  amount  due  by  him  to  his  wards. 

6.  That  neither  error  of  judgment  on  the  part  of  the  arbi- 
trators will  justify  a  Court  of  equity  in  setting  aside  an  award^ 
nor  mistake  of  law  or  fact,  unless  gross  and  palpable,  is  settled 
in  the  case  of  Anderson  vs.  Taylor,  41  Georgia,  10. 

6.  The  mistake  of  Judge  Keese  in  supposing  himself  se- 
lected as  umpire,  instead  of  one  of  three  arbitrators,  and  his, 
therefore,  taking  no  active  part  in  the  deliberations  of  the 
other  two  arbitrators,  except  where  they  differed,  can  only  be 
taken  advantage  of  by  the  defendant,  if  at  all,  upon  the  ground 
that  this  was  misconduct  on  the  part  of  one  of  the  arbitrators. 
Conceding  it  to  be  so,  which  is  very  doubtful,  the  defendant 
must  prove  it  by  other  testimony  than  that  of  Judge  Eieese. 
He  is  excluded  upon  the  same  principle  that  prevents  a  juror 
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from  impeaching  his  verdict :  4  Car.  and  P.,  327 ;  Shelling  vs. 
Farmer,  1  Strange,  646;  Grordon  vd,  Mitchell,  3  Moore,  241, 
(4  E.  C.  L.  R.,  432 ;)  EUmaker  vs.  Buckley,  16  Serg.  and  R., 
72;  Campl)ell  vs.  Western,  3  Paige,  124;  Newland  i?«.  Doug- 
lass, 2  Johns.,  62. 

7.  Defendant's  plea  attacked  the  award,  both  for  mistakes 
of  law  and  mistakes  of  feet.  The  questions  of  law  were  for 
the  Court,  the  issues  of  fact  alone  for  the  jury,  under  the 
charge  of  the  Court  as  to  the  law  applicable  to  those  issues ; 
as,  for  instance,  that  to  justify  them  in  setting  the  award  aside, 
on  the  ground  of  mistake  in  the  amount  found  against  the 
defendant,  the  mistake  must  be  plainly  apparent,  and  not 
amount  to  error  of  judgment  only.  In  short,  tliat  the  mis- 
take must  be  such  as  would  have  induced  the  arbitrators 
themselves,  upon  the  assumption  that  they  acted  uprightly,  to 
alter  their  finding.  Lad  they  discovered  it,  or  had  their  atten- 
tion been  called  to  it  at  the  time.  "  The  error  in  fact  must 
amount  almost  to  misconduct:"  Billing  on  Awards,  57,  n. 
The  mistake  must  be  gross  and  palpable :  41  Georgia,  20. 

The  first  thing  to  l)e  considered  by  the  jury  is,  whether  such 
strong  proof  of  fraud,  accident  or  mistake,  or  any  fact  which 
would  make  the  award  illegal,  as  infancy  of  one  of  the  parties 
to  the  submission,  for  instance,  has  been  submitted  to  them  to 
justify  them  in  setting  aside  the  award.  If  they  find  that 
i^ae  in  the  negative,  that  ends  their  deliberations,  and  they 
should  return  their  verdict  in  favor  of  the  award.  If  in  the 
affirmative,  then  the  whole  of  the  matters  submitted  to  the 
arbitrators  is  open  for  their  consideration  and  they  should 
proceed  to  readjust  the  settlement  between  the  parties ;  and,  in 
order  to  enable  them  to  do  this,  it  is  necessary,  of  course,  for 
the  parties,  while  submitting  their  evidence  upon  the  issue  as 
to  whether  the  award  should  be  set  aside  or  not,  to  go  further 
and  introduce  evidence  upon  the  issues  submitted  to  the  arbi- 
trators in  order  to  enable  the  jury  to  pass  upon  them  intelli- 
gently, should  they  find  it  necessary  to  reopen  them.  Equity 
having  acquired  jurisdiction,  should  retain  it  for  the  purpose 
of  settling  the  whole  controversy.     A  verdict  merely  setting 
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aside  the  award  leaves  the  litigation  at  sea.    Nothing  ib  aet- 
tledy  and  the  party  in  whose  &vor  the  award  was  rendered 
has  just  cause  of  complaint  and  is  entitled  to  a  new  trial,  m 
order  that  he  may  have  his  rights  passed  npon. 
Judgment  reversed. 


Hugh  McLean,  plaintiff  in  errror,  tm.  William  W.  Clabk 

d  al,y  defendants  in  error. 

1.  When  on  the  triml  of  a  bill  filed  bjr  the  Tendor  of  property  to  set  aside 
the  sale  as  fraud olent  and  Toid,  on  the  ground  that  the  defendants  had 
falsely  represented  to  the  complainant  that  his  life  and  property  were 
in  danger,  by  reason  of  the  indignation  of  the  people  against  him,  for 
having  raised  over  his  property  a  British  flag  to  protect  it  against  a  raid 
of  the  Federal  forces  daring  the  late  war : 

HMt  That  it  was* error  in  the  Ooart  to  mle  out  the  testimony  of  a  wit- 
ness, who  was  present  at  the  transaction,  as  follows : 
**  The  sale  in  all  its  features  was  a  compulsory  act,  and  affected  through 
the  misrepresentations  of  his  legal  adviser,  who  negotiated  the  whole 
transaction  ;'*  and,  again,  *'  the  sale  was  not  of  his  own  free  will  and 
accord  ;"  and,  again,  *'  Clark  came  to  Mcljcsn  several  times,  and  on 
each  occasion  tried  to  succeed  in  impressing  McLean  with  the  belief 
that  his  safety  coald  only  be  secared  by  relinquishing  his  interest  in 
the  factory  and  leaving  the  country ;"  and,  again,  *Uhe  impressioa  in 
my  mind  was.  and  still  is,  that  ICcLean  would  certainly  not  have  sold 
the  property  if  he  had  not  believed  that  his  own  life  and  the  lives  of  his 
^mily  were  in  danger,  and  that  this  belief  was  caused  by  the  position 
represented  by  Ctark  ;'*  and,  again,  '*  McLean  was  frandnlently  led 
by  Clark  to  believe  that  his  life  would  be  endangered  by  his  retention 
of  the  property." 

The  statements  of  this  witness,  in  connection  with  his  other  statements 
not  ruled  out,  are  statements  of  facts,  or  opinions  of  the  state  of  Mc- 
Lean^ s  mind,  based  on  facts  stated,  and  were  competent  evidence  to 
be  judged  of  by  the  jury,  from  the  witness'  means  of  knowing  the 
facts  as  stated  by  him. 

4L  declarations  of  a  Tender  of  property,  as  to  his  motives  for  the  sale, 
made  at  the  time  and  daring  the  progress  of  the  sale,  and  even  so  soon 
thereafter  as  to  be  free  from  all  suspicion  of  after- thought,  are  admissi- 
ble evidence  on  a  trial  as  to  the  validity  of  the  sale. 

8.  Where  A  is  attorney  at  law  for  B  in  a  contcoversy  with  0,  and  C  makes 
to  the  attorney  certain  statements aftd  propositions  to  be  communicated 
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to  B,  and  at  the  same  time  proposing  that  if  6  consents  to  the  proposi- 
tions the  attorney  should  be  emplojed  in  the  matter  proposed  by  B  and 
C,  and  B  declines  the  proposition : 

Heldf  That  B  may  use  the  attorney  as  a  witness  to  prove  the  statements, 
and  that  under  the  circumstances  C  cannot  claim  that  they  are  privi- 
leged commnnications  between  client  and  attorney. 

4.  Where  a  bill  of  exceptions^  properly  certified  by  the  Judge,  states  as 
a  &ct,  that  on  the  trial  be  failed  to  give  to  the  jury  certain  written 
requests  to  charge  tendered  by  the  complainant's  counsel,  and  it 
appears  from  the  record  that  the  Judge  overruled  a  motion  for  a  new 
trial  for  such  failure,  stating  as  the  reason  for  his  judgment  that  he 
did  in  fact  give  the  requests  to  charge  to  the  jury  as  asked : 

Seld,  That  this  Court  is  bound  by  the  facts,  as  stated  and  certified  in  the 
bill  of  exceptions,  and  not  by  the  reasons  given  by  the  Judge  in  his 
judgment  overruling  the  motion  for  a  new  trial,  and  as  said  requests 
were  proper  to  be  given  in  charge,  the  party  is  entitled  to  a  new  trial. 

6.  Where  A,  with  an  understanding  between  himself  and  6  and  C,  that 
they  will  be  jointly  interested  with  him,  purchases  property  from  D  in 
his  own  name,  and  in  the  purchase  commits  a  fraud  upon  D,  and  after- 
wards B  and  C  are  let  into  the  purchase  by  A,  as  joint  purchasers  with 
him : 

EM,  That  6  and  C  cannot  claim  to  be  innocent  purchasers  without 
notice  of  A's  fraud.  As  they  stand  in  his  shoes,  they  are  charged  with 
his  act,  whether  they  had  notice  or  not,  and  if  the  fraud  in  fact  exists, 
the  purchase  will  be  set  aside  against  all. 

6.  When  on  a  trial  a  question  arose  as  to  the  value  of  certain  machinery 
of  a  cotton  factory : 

ffeldf  That  it  was  error  in  the  Court  to  Exclude  from  the  jury  evidence 
that  certain  persons,  responsible  men,  acquainted  with  the  value  of 
cotton  machinery,  had,  in  good  faith,  about  the  time  inquired  of,  au- 
thorized the  witness  to  offerj  in  cash,  a  certain  sum  for  the  same. 

7.  It  is  error  in  the  Court  to  charge  the  jury  as  to  the  law  upon  a  state  of 
facts  in  relation  to  which  there  is  no  evidence  before  the  jury. 

8.  It  is  error  in  the  Court  in  charging  the  jury,  on  the  trial  of  a  biU  filed, 
to  set  aside  a  sale  on  account  of  fraud  to  read  to  the  jury  the  state- 
ments in  the  bill,  even  to  the  minutest  particular  -of  the  plaintiff's 
case,  and  then  say  to  the  jury  if  you  find  these  statements  in  the  bill 
sustained  by  the  proof,  to  find  for  the  complainant,  if  not,  to  find  for 
the  defendant.  It  is  the  duty  of  this  Court  to  separate  the  material 
from  the  immaterial  statements  in  the  bill,  to  present  the  real  sabstantial 
issues  to  the  jury,  and  a  general  charge  that  all  the  plaintiff's  statements 
must  be  supported  by  the  proof,  is  calculated  to  mislead  the  jniy. 

9.  It  is  error  in  the  Court  to  charge  the  jury  in  general  terms,  that  if  a 
witness  is  shown  to  have  sworn  falsely  in  one  particular,  ha  is  not  to 
be  believed  at  all,  without  explaining  to  the  jury  that  the  point  in 

Voh  ^LTll.  8. 
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wliicli  the  nntroth  is  stated  mast  be  material,  and  that  the  witness  moat 
been  willfallj  and  knowingly  sworn  falsely  in  snch  material  matter. 

10.  It  is  error  in  the  Coart  to  charge  the  jury,  that  if  the  plaintiff  baa 
sworn  to  one  state  of  facts,  and  the  defendant  oootradicts  him,  ilie  jury 
are  to  leave  the  parties  as  it  finds  them,  unless  other  witnesses  cor- 
roborate one  or  the  other.  The  jury  are  to  judge,  as  in  other  cases, 
from  the  circnmstaDces,  and  if  they  believe,  one  or  the  other,  so  ought 
their  verdict  to  be. 

11.  In  giving  rales  for  weighing  evidence  to  the  jury,  the  Coart  should  be 
carefal  to  state  them  as  general  rules,  subject  to  be  controlled  and 
modified  by  the  case  before  them,  as  made  by  all  the  testimony. 

12.  Where  the  testimony  of  one  party  was  mostly  by  deposition,  and  the 
other  from  witnesses  examined  upon  the  stand  in  the  presence  of  the 
jury: 

HMt  That  it  was  improper  for  the  Coart,  in  his  charge  on  a  material 
point,  to  say  to  the  jury  that  they  were  to  consider  the  evidence  as  it 
was  given  in  from  the  stand. 

18.  Where  there  was  on  trial  a  bill  filed  to  set  aside  as  fraudulent  a  deed 
charged  to  have  been  procured  by  false  statements,  which  caused  the 
vendor  to  sell  at  a  gross  under-value,  through  fear  of  danger  to  his  life 
and  property  from  persons  who  were  angry  at  him  for  raising  a  British 
flag  over  his  property  to  protect  it  from  the  Federal  forces  daring  the 
late  war,  and  one  of  the  defenses  was  lapse  of  time  from  1864  to  1868 : 

JJe2d,  That  under  the  circumstances  of  the  country,  of  which  the  Coart 
will  take  judicial  knowledge,  the  presumption  of  acquiescence,  from 
lapse  of  time,  does  not  exist,  and  is  not  an  element  to  be  considered 
by  the  jury.  ^ 

14.  Where  a  bill  to  set  aside  a  sale  as  fraudulent  is  defended  on  the 
ground  of  waiver,  because  the  complainant,  afler  the  discovery  of  the 
fiau&,  accepted  the  consideration  and  did  other  acts  affirming  the  sale : 

SeJd^  That  to  make  these  acts  conclusive  of  waiver  and  acquiesence,  it 
must  clearly  appear  that  at  the  time  the  acts  were  done  the  vendor  was 
free  from  the  influence  and  control  of  the  fraudulent  statements,  and 
that  the  act  set  up  as  a  waiver,  was  in  fact  done  by  the  complain- 
ant. The  mere  receipt  of  money  from  his  general  agent,  paid  to 
the  agent  by  the  vendee,  is  not  sufficient,  it  not  appearing  that  the 
vendor  knew  he  was,  by  such  receipt,  accepting  the  money  of  the 
vendee  under  the  contract,  or  that  he  authorized  the  agent  to  accept 
the  money,  or  did  knowingly  some  act  showing  that  he  recognized  the 
contract,  and  was  insisting  upon  the  same. 

Equity.  Witness.  Opinion.  Declarations.  Attorney  and 
client.  Confidential  communications.  Innocent  purchaser. 
Charge  of  Court.  Credibility  of  witness.  Evidence.  Ac- 
quiescence. Waiver.  False  representations.  Before  Judge 
Greene.    Newton  Superior  Court.    March  Teip,  1872. 
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Hugh  McLean  filed  his  bill  to  the  September  Term,  1868, 
of  Newton  Superior  Court,  against  William  W.  Clark,  John 
Harris,  and  Enoch  Steadman,  containing,  substantially,  the 
following  all^ations:  That  in  1860  complainant  rented  &om 
Charles  Camp  and  Noah  Phillips,  who  were  then  doing  bu&- 
iness  under  the  firm  name  of  Phillips  &  Camp,  a  frame  build- 
ing and  water  power,  situate  on  Yellow  river,  from  Novem- 
ber Ist,  1860,  to  November  Ist,  1868,  at  the  rent  of  $750  00 
per  annum;  that  complainant  procured  machinery  suitable  for 
a  cotton  fikctorj,  at  a  cost  of  $12,000  00,  in  good  money,  and 
placed  it  in  said  building;  that  late  in  the  summer  of  1864, 
fearing  a  raid  in  the  vicinity  of  said  factory  from  the  Federal 
forces,  complainant  hoisted  a  British  flag,  as  a  means  of  pro- 
tection; that  said  &ctory  was  then  making  a  handsome  profit, 
and  many  persons  had  expressed  to  complainant  a  desire  to 
purchase  the  same,  and  amongst  others,  the  defendants  were 
|he  most  eager;  that  when  said  fis^  was  raisei  the  following 
note  was  sent  to  complainant  from  the  &ctory  on  the  opposite 
side  of  the  river,  belonging  to  the  defendant,  Steadman : 

"Covington  Mills,  July  22d,  1864. 
**HuoH  McLean: 

^'Dear  Sir — We  see  a  flag  on  your  fiwjtory.  If  it  is  a  Con- 
federate flag,  all  right  If  otherwise,  it  must  be  hauled  down 
at  once,  or  it  will  be  taken  down  in  short  order. 

(Signed)  "  W.  F.  Kennedy,  and  others, 

"Of  Covington  Mills." 

That  soon  after  the  receipt  of  the  above  note,  the  defendant 
dark  came  to  complainant,  and  said  that  there  had  been  a  pub- 
lic meeting  of  the  citizens  in  the  town  of  Covington,  and  the  re- 
sult was,  that  they  had  threatened  to  take  .complainant's  life, 
unless  he  would  leave  the  county;  that  defendant  had  come 
to  complainant  as  a  friend  and  a  "Mason  on  the  square,"  to 
warn  him  and  to  advise  him  for  the  best;  that  defendant  then 
urged  upon  complainant  to  sell  to  him  his  fiictory,  including 
thirty  bales  of  cotton,  and  he,  under  the  influence  of  fears 
thus  aroused,  consented  to  take  $60,000  00  for  said  &ctory, 
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machinery  and  cotton;  that  complainant;  upon  reflection,  fear- 
ing that  he  had  been  daped  by  a  deep  laid  scheme,  and  not 
desiring  to  take  $60,000  00  in  Confederate  money,  for  prop- 
erty worth  ^35,000  00  in  good  money,  and  being  informed  by 
one  of  his  managers,  who  had  been  to  Covington,  that  no  such 
meeting  had  taken  phice,  refused  to  comply;  that  defendant 
Clark  procured  the  sheriff  to  come  aud  intimidate  complainant, 
said  sheriff  being  accompanied  by  the  defendants  Harris,  and 
Steadman,  also  by  Hugh  and  Robert  White ;  that  these  persons 
came  to  complainant's  house,  and  paid  to  him  $60,000  00,  in 
Confederate  money,  which  he  refused  to  accept  until  threaten- 
ed by  the  sheriff  with  an  arrest,  complainant  remarking  at  the 
time  that  he  would  rather  see  the  property  burnt  up  than  sub- 
mit to  such  a  sacrifice;  that  the  contract  was  made  in  the 
name  of  the  defendants,  Clark  and  Harris,  though  complain- 
ant learned  soon  afterwards  that  the  defendant  Steadman  was 
at  the  time  interested  in  said  purchase,  and  perhaps  the  two 
Whites  also;  that  it  was  but  a  short  time  after  said  forced 
sale  before  the  defendant,  Steadman,  was  exercising  acts  of  con- 
trol over  said  factory;  that  said  forced  sale  took  place  the  lat- 
ter part  of  July,  or  the  1st  of  August,  1864,  and  soon  there- 
after said  defendants  shipped  about  one-half  of  the  machineiy 
in  said  &ctory  out  of  the  State,  which  has  probably  passed 
into  the  hands  of  third  persons;  that  subsequently  said  &ctory 
with  the  remaining  machinery  was  destroyed  by  fire;  that  at 
the  time  of  the  said  forced  sale  nothing  was  said  about  the 
rent  notes  due  to  Phillips  and  Camp,  complainant  supposing 
that  said  defendants  would  of  course  pay  them;  that  defend- 
ants refused  to  meet  two  of  said  notes,  and  complainant  paid 
them,  but  after  he  discovered  that  the  defendant,  Steadman, 
was  owning  and  controlling  said  notes,  complainant  resolved 
to  pay  no  more  until  the  whole  transaction  should  undergo  a 
judicial  investigation;  that  soon  aft^r  the  trade  was  elected, 
complainant  suspected  that  the  defendant,  Steadman,  was  in 
some  way  interested  therein,  but  this  suspicion  was  somewhat 
relieved  in  August,  1866,  when  said  defendant  urged  the 
propriety  of  complainant's  instituting  suit  against  Clark,  assur- 
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ing  hira  that  his  aid  should  be  privately  given,  but  he  did  not 
wish  to  be  known  as  a  party ;  that  said  defendant,  Stead  man, 
li^ instituted  suit  on  the  rent  note  due  Xovemb^  1st,  1867,  for 
$750  00  against  complainant,  yet  said  Steadman,  in  August, 
1866,  through  a  third  person,  proposed  to  pay  to  complainant 
themoDey  which  he  had  before  that  time  paid  to  said  Camp  for 
rent,  and  also  to  pay  one-half  the  expense  of  the  litigation 
agabst  Harris  and  Clark,  if  complainant  would  divide  with 
him  the  recovery;  that  defendants  refuse  to  settle;  that  com- 
plainant waives  discovery.  Prayer,  that  defendants  may  be 
decreed  to  pay  to  complainant  what  may  be  due  for  said 
machinery  and  cotton  after  a  fair  accounting,  together  with 
lawful  interest  thereon,  less  the  amount  received  by  complain- 
ant at  a  fair  valuation ;  that  the  defendant,  Steadman,  be  en- 
joined from  prosecuting  his  said  suit  for  rent  until  the  further 
ordef  of  this  Court;  that  the  writ  of  subpoena  may  issue. 

The  bill  was  sanctioned  on  May  20th,  1868,  and  an  injunc- 
tion ordered  to  issue  as  prayed  for. 

The  defendant,  William  W.  Clark,  answered  said  bill,  sub- 
stantially, as  follows :  Defendant  admits  tlie  excited  state  of 
the  county  in  1864;  the  Grerard  raid  was  the  most  successful 
made  by  the  Federals,  and  it  was  at  the  approach  of  this  raid 
that  the  flag  was  hoisted  by  complainant ;  this  was  regarded 
by  the  citizens  of  the  county  as  disloyalty,  especially  as  before 
this  time  some  trouble  had  arisen  by  reason  of  an  alleged  fail- 
ure on  complainant's  part  to  furnish  the  soldiers'  families  with 
thread,  as  other  factories  had  cheerfully  done;  considerable 
feeling  existed  between  complainant  and*  the  operatives  of  his 
fectory,  and  the  operatives  of  the  Covington  Mills,  as  to  the 
use  of  the  water  power ;  the  charge  that  defendant  had  sought 
to  purchase  complainant's  property  is  utterly  and  wholly  false, 
as  he  had  no  knowledge  of  its  value  or  capacity,  nor  had  he 
any  desire  to  purchase  it  until  the  suggestion  came  from  com- 
plamant  himself,  as  will  be  hereinafter  explained;  knows 
nothmg  about  the  note  set  forth  in  the  bill  as  having  been 
sent  by  Kennedy  and  others ;  the  charge  in  reference  to  de- 
fendant's visit  to  complainant's  house,  and  the  conversation 
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about  the  alleged  meeting  in  Covington,  is  "  the  invention  of 
a  shameless  liar,  and  in  all  things  unworthy ;"  the  charge  in 
reference  to  tie  causes  wliich  induced  complainant  to  refuse  to 
comply  with  his  contract  of  sale  is  "  without  even  the  shadow 
of  truth ;"  the  charge  in  reference  to  the  intimidation  of  com- 
plainant by  this  defendant,  the  sheriff  and  others,  "  is  falae, 
and  could  only  be  made  by  a  man  given  to  all  manner  of  ly- 
ing and  evil  speaking ;"  the  transfer  of  the  property  was  delib- 
erately drawn  up,  read  over,  agreed  upon,  signed  and  delivered 
to  this  defendant ;  the  written  lease  of  the  property  by  Phillips 
and  Camp  was  transferred  at  the  same  time ;  defendant  has  no 
personal  knowledge  when  his  co-defendants  ejected  complain- 
ant out  of  possession,  but  when  the  trade  was  made,  on  the 
night  before  the  writings  were  drawn,  complainant  said  that 
he  would  consider  defendant  in  possession,  and  that  complain- 
ant would  only  occupy  some  of  the  houses  until  he  could 
move ;  when  the  writings  were  drawn,  in  the  presence  of  the 
parties,  this  defendant,  with  Harris,  ^vith  the  knowledge  of 
complainant,  told  some  of  the  men  in  control,  not  only  of  the 
trade,  but  that  they  were  now  in  his  employ ;  the  contract  was 
not  only  fair,  honest,  without  compulsion  or  mistatement,  but 
complainant  knows  it,  and  if  not  insensible  to  shame,  must 
feel  it ;  the  charge  as  to  the  removal  of  a  part  of  the  ma- 
chinery this  defendant  believes  to  be  true,  but  the  time  of  the 
removal  was  not  as  early  as  stated ;  defendant  states  the  charges 
as  to  his  taking  part  in  removal  of  complainant  from  said 
premises,  and  as  to  compulsion  being  used  in  the  forcing  a 
payment  of  rent  are  felse,  especially  as  defendant  was  not  in 
the  county  at  the  time  of  the  removal  of  complainant,  and 
especially  as  defendant  had  no  personal  or  other  interest  in 
the  rent.     The  history  of  this  entire  transaction  is  as  follows : 
About  three  or  four  days  after  the  first  cavalry  raid,  com- 
plainant sent  for  this  defendant  on  business,  being  indebted  to 
this  defendant,  at  that  time,  about  $15,000  00,  Confederate 
value ;  on  arriving  at  complainant's,  defendant  was  told  that 
complainant  had  heard  of  a  meeting  in  Covington,  in  which 
Colonel  Thomas  F.  Jones  and  others  denounced  him  and  made 
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some  threats ;  that  he  had  had  a  difficulty  with  the  fectory  peo- 
ple on  the  other  side,  (Steadman's)  and  they  had  threatened  to 
cnt  off  hifl  supply  of  water ;  that  he  had  raised  a  British  flag 
when  the  raid  was  near  to  save  his  property,  and  had,  on  this 
account^  been  threatened  even  so  &r  as  with  being  burnt  out ; 
defendant  attempted  to  qniet  complainant's  fears ;  complainant 
spoke  of  leaving  the  country  and  of  getting  out  to  the  West 
Indies,  and  proposed  to  sell  to  this  defendant  the  property 
afterwards  purchased,  and  stated,  at  the  same  time,  that  he 
voald  sell  to  any  one  except  Steadman,  against  whom  he 
seemed  to  have  much  unfriendly  feeling;  defendant  feeling 
anxious  about  complainant's  indebtedness,  inquired  about  his 
means;  defendant  said  he  had  cotton  at  various  points — 
Athens,  Augusta  and  other  places — and  perhaps  some  hid  out 
in  the  woods ;  defendant,  in  response  to  the  proposition  to  sell, 
replied  that  he  had  no  use  whatever  for  fiustory  property ;  that 
he  was  not  familiar  with  such  business,  and  could  not  turn  it 
to  good  account ;  complainant  persistently  sought  to  induce 
defendant  to  purchase ;  defendant  left;  him,  after  seeking  again 
to  quiet  his  fears,  not,  however,  without  sharing  in  them,  to 
some  extent,  himself;  on  the  same,  or  the  next  day,  defendant 
met  the  defendant,  Steadman,  and  in  a  conversation  in  refer- 
ence to  the  Alguadon  fiictory,  (complainant's,)  Steadman  re- 
marked that  he  would  give  $50,000  00  for  a  third  interest  in 
it;  this  defendant  replied  that,  '^  upon  such  an  offer,  he  might 
be  taken  up,"  whereupon  Steadman  said  ^'all  right;"  on  this, 
or  the  succeeding  day,  defendant  saw  the  defendant,  Harris,  and 
communicated  to  him  what  the  defendant,  Steadman,  had  said, 
and  further,  that,  by  reason  of  complainant's  anxiety  to  sell, 
this  defendant  believed  the  property  could  be  bought  cheap ; 
defendant,  Harris,  replied  that  he  would  not  give  much  for  any 
property,  espedally  fectory  property,  as  it  was  more  likely 
to  be  destroyed  in  such  times  than  other  property ;  but,  if  the 
property  could  be  bought  as  advantageously  as  this  defendant 
supposed,  he  would  take  an  interest,  if  the  entire  cost  did  not 
exceed  |80,000  00.  On  the  evening  of  that  or  the  succeeding 
day,  defendant  returned  to  complainant's,  when  he  immediately 
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again  urged  the  purchase,  bj  thb  defendant,  of  the  property, 
ofiering  to  take  $80,000  00 ;  this  defendant  ofiered  $70,000^00, 
which  was  re&sed^  and,  finally^  the  trade  was  concluded  at  the 
said  sum  of  $80,000  00,  the  property  being  oonadered  as  de- 
livered ;  this  was  on  the  evening  of  July  26th,  1864 ;  that,  on 
the  succeeding  daj,  when  the  papers  were  being  drawn,  com- 
plainant stated  that  this  defendant  ought  to  surrender  a  part 
of  what  was  due  to  him,  and  defendant  agreed  to  r^nit 
$5,000  00;  this  defendant  and  Harris  paid  $16,000  00  each 
for  their  third  interests,  while  Steadman  paid  $50,000  00  for 
his  \  defendant  never  would  have  been  a  party  to  the  oontraci 
had  it  not  been  for  Steadman's  offer  of  $50,000  00  for  a  one- 
third  interest,  and  complainant's  indebtedness  to  defendant ; 
the  whole  transaction  was  concluded  on  July  27th,  1864,  and 
on  the  morning  of  the  28th,  the  second  raid,  under  Stoneman, 
made  its  appearance,  and  at  that  time,  the  &ctory  property 
would  not  have  brought  $100  00  in  gold. 

This  defendant  escaped  and  lay  in  the  woods  until  the  Sun- 
day after,  when  he  was  sent  for  by  the  other  defendants,  who 
insisted  upon  his  disposing  of  his  interest  in  the  property,  for, 
that  if  it  was  known  that  he  was  interested  in  the  same,  it 
would  be  destrttyed;  defendant  on  that  day  transferred  to  Dr. 
W.  D.  Conyers,  his  &ther-in-law,  his  interest,  and  at  once  left 
for  Augusta,  and  there  sold  to  Goodrich  and  Moore  his  one- 
third  interest  in  said  property,  and  returned  within  a  few  days 
to  remove  his  femily ;  defendant  then  ascertained  that  the  de- 
fendants, Steadman  and  Harris,  had  divided  up  the  purchase 
into  five  shares,  and  had  sold  two-fifths  to  Hand  T.  White ; 
defendant  was  dissatisfied  with  tliis,  but  after  conferring  with 
the  purchasers,  Goodrich  and  Moore,  they  consented  to  take 
one-fifth  instead  of  one-third  interest ;  under  this  arrangement 
defendant  was  paid  for  a  large  part  of  his  interest  by  the  de- 
fendant Steadman ;  the  consideration  in  the  conveyance  firom 
complainant  to  this  defendant  is  stated  at  $150,000 ;  denies  all 
fraudulent  representation,  combination  and  collusion. 

Defendants  Harris  and  Steadman  answered  the  bill  corrob- 
orating, so  fir  as  their  knowledge  went,  the  answer  of  Clark. 
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Defendants  demurred  to  the  said  bill  for  various  causes. 
The  demurrer  was  ^^  sustained  so  jEar  as  the  bill  makes  it  a 
ground  of  equity^  that  Enoch  Steadman  procured  the  note  for 
the  rent  of  the  property  stated  in  the  bill,  and  is  seeking  to 
enforce  the  same  in  the  Superior  Court  of  Eichmond  county, 
and  prays  an  injunction  thereon,  there  being  no  community  of 
interest  charged  in  tlie  bill  in  that  matter  between  said  Stead- 
man  and  the  defendants,  Clark  and  Harris,  that  in  this  particu- 
lar the  bill  is  multifarious." 

The  complainant  and  defendants,  both,  had  exceptions  en- 
tered of  record  to  this  decision. 

The  cause  being  for  trial,  and  the  complainant  and  defend- 
aots  having  announced  ready,  the  case  proceeded  as  follows  : 

Complainant,  by  his  solicitors,  read  his  bill,  and  the  defend- 
ants their  answers. 

Complainant  then  offered  and  read  in  evidence  to  tlie  jury 
the  following  testimony. 

1st.  An  original  instrument  in  writing,  made  and  executed  on 
the  30th  day  of  April,  in  the  year  1860,  in  the  county  of  New- 
ton, by  Charles  Camp  and  Noah  Phillips,  to  the  complainant, 
Hugh  McLean,  whereby  the  said  Charles  Camp  and  Noah 
Phillips,  in  consideration  of  the  annual  payment  of  the  sum  of 
$750  00,  leased  to  the  said  Hugh  McLean  a  building  known  as 
the  Chair  Factory,  on  the  east  side  of  Yellow  river,  at  Cedar 
Shoals,  and  four  other  buildings  situated  on  the  same  side  of 
the  river,  with  the  privil^e  of  extending  the  factory  build- 
ing to  suit  his  convenience,  (but  not  to  cover  more  than  ninety 
feet  of  the  water  privily,)  and  the  right  of  building  any 
hoQses  for  the  use  of  his  hands  employed  in  cotton  concerns 
that  he  may  see  proper  to  build  at  his  own  expense,  and  to 
famish  to  him  the  head  of  water  on  the  east  side  of  the  river 
from  the  present  dam  as  it  now  runs,  with  the  privilege  of 
the  waste  water  from  the  dam  at  its  present  height ;  the  said 
lease  to  oommenoe  Novembcar  1,  1860,  and  to  continue  for  the 
term  of  eight  years ;  there  being  an  entry  (m  the  back  of  said 
original  instrument  of  a  transfer  thereof  to  W.  W.  Clark  by 
the  said  Hugh  McLean. 
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2d.  A  deed  made  and  executed  bj  the  said  Hugh  McLean, 
to  the  said  William  W.  Clark,  bearing  date  on  the  27th  day 
of  July,  in  the  year  1864,  and  attested  by  George  Dobson  and 
John  W.  Barr,  in  which  said  deed  it  is  recited  that  for  and  in 
consideration  of  the  sum  of  $150,000  00  in  hand  paid,  the 
receipt  whereof  was  thereby  acknowledged,  the  said  Hugh  Mo- 
Lean  had  granted,  bargained,  sold  and  conveyed  unto  the  said 
William  W.  Clark,  all  his  (McLean's)  right,  title  and  inter- 
est in  and  to  the  cotton  factory  in  said  county  knoNvn  as  the 
Alguadon  factory,  and  privileges,  no  matter  what  they  might 
be,  either  by  lease,  contract  or  otherwise.  In  addition  to  the 
factory,  the  buildings,  the  attachments  to  said  factory,  the  ma- 
chinery, the  water  power,  and  everything  complete  connected 
with  said  fectory,  and  all  of  the  cotton  then  on  hand,  to-wit: 
thirty-six  bales ;  if  there  was  pore  cotton  than  thirty^ix  bales 
it  was  not  (that  is  the  surplus)  included  in  said  deed ;  all  the 
improvements  that  the  said  Hugh  McLean  had  made  on  the 
premises  leased  to  him  by  C.  Camp  and  N.  Phillips,  under 
date  of  80th  April,  1860,  for  eight  years,  and  all  his  rights 
under  said  lease,  no  matter  what  they  might  be,  he,  the  said 
Hugh  McLean,  fully  and  entirely  sold  and  transferred  to  the 
said  William  W.  Clark,  his  heirs  and  assigns,  for  the  con- 
sideration thereinbefore  named. 

3d.  The  following  letter,  written  and  sent  by  the  said  William 
W.  Clark  to  Enoch  Steadman,  (another  defendant,)  to- wit: 

"  Cedar  Shoals,  27th  July,  1864. 

"My  dear  Sir: — ^It  is  necessary  that  I  should  see  you  at 
once — no  delay.  I  have  bought  the  McL.  Factory  and  the 
preparation  for  running  it  at  once.  Judge  Harris  and  myself 
with  you,  constitute  the  company.  Amount,  one  and  one- 
half  the  price.  Come  out.  Do  not  mind  the  impressment  of 
your  horses — ^this  is  more  important.  When  you  come,  as 
you  are  not  known  in  the  transaction,  notify  me  by  note,  so 
that  I  can  meet  you  at  some  given  place.  Indeed,  if  you 
were  known  in  the  trade,  it  could  not  be  made. 

(Signed)  "W.W.Clark.'' 
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4th.  The  following  deed,  made  and  delivered  by  the  said 
William  W.  Clark  to  Enoch  Steadman,  viz. : 

"  GEORGIA— Newton  cjounty: 

"  W.  W.  Clark  having  this  day  purchased  the  Alguadon 
Faot(»7,  in  said  county,  and  all  the  fixtures  and  interest  there- 
with connected,  under  a  lease  from  Camp  &  Phillips  to  Hugh 
McLean,  dated  in  April,  I860.  Now,  the  understanding  is, 
that  E.  Steadman  and  John  Harris  are  equal  partners  in  said 
purchase,  the  sum  paid  for  said  fiictory  being  $150,000  00. 
The  factory  to  be  run  on  our  joint  account,  and  we  equally 
interested  in  the  losses  and  profits.     27th  July,  1864. 

(Signed)  "  W.  W.  Clark.'' 

5th.  The  interrogatories  and  answers  of  Hugh  McLean, 
taken  by  commission,  (the  first  set.)  Complainant  offered  to 
read  the  whole  of  the  answer  of  Hugh  McLean  to  the  third 
direct  interrogatory,  in  which  are  found  the  following  words, 
viz. : 

"  I  had  learned,  from  inquiry,  that  there  had  been  no  meet- 
ing of  the  citizens,  but  that  the  whole  story  was  a  ruse  to 
get  my  property.  I  accordingly  stated  this  to  Mr.  Barr  and 
others  about  the  feutory,  and  that  I  would  not  surrender  the 
possession." 

To  that  part  of  said  answer  defendants  objected.  The  ob- 
jection was  sastained  and  the  testimony  rejected,  and  com- 
plainant then  and  there  excepted.  Counsel  for  the  complain- 
ant offered  to  read  in  evidence  to  the  jury  the  answer  to  the 
seventh  direct  interrogatory,  in  which  the  following  words  are 
found,  viz. : 

"  I  do  believe,  from  the  fiicts  detailed  in  my  answer  to  the 
third  interrogatory,  that  a  conspiracy  existed  to  obtain  my 
property." 

And  again,  in  the  same  answer,  the  following  words,  viz. : 

"  I  also  believe  the  object  Clark  had  in  view,  when  making 
the  Mse  statements  he  did,  was  to  drive  me  from  the  county, 
and  probably  from  the  country,  in  order  that  the  forced  sale 
might  not  be  disturbed." 
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To  the  reading  of  each  of  these  two  portions  of  the  said 
answer  defendants  objected,  the  Court  sustained  the  objectioDS 
and  rejected  the  evidence,  and  complainant,  by  his  counsel,  then 
and  there  excepted  and  assigns  the  same  as  error. 

6th.  The  interrogatories  to,  and  theanswers  thereto,  of  James 
Hope,  taken  by  commission.  The  fourth  direct  interrogatoiy 
to  James  Hope  is  in  the  following  words,  vis. : 

''  What  was  the  value  of  the  machinery  that  complainant  had 
at  the  time  of  the  transfer  to  Mr.  Clark  ?    How  much  was  it 

« 

worth  ?  State  folly  all  you  know  about  the  estimate  of  the 
value  of  that  machinery." 

To  that  interrogatory,  James  Hope  answers  as  follows,  viz. : 

^^  I  can  only  answer  this  interrogatory  by  making  the  £>I- 
lowing  statement:  During  the  year  1864,  myself,  in  company 
with  three  others,  determined  to  buy  the  machinery  in  the 
factory,  if  McLean  would  sell,  and,  in  conversation  in  refcr- 
ence  to  the  purchase,  my  friends  deputed  me  to  confer  with 
IV^cLean  in  reference  to  the  purchase,  and  offer  him  $20,000  00 
in  American  gold  coin,  and  authorized  me  not  to  &il  to  make 
the  purchase  by  a  small  difference  over  our  offer." 

To  this  whole  answer  defendants  objected,  and  the  Court 
unstained  the  objection  and  rejected  the  testimony,  and  com- 
plainant, by  his  counsel,  then  and  there  excepted,  and  now 
alleges  the  same  as  error.  Defendants  withdrew  the  cross- 
interrogatories  to  James  Hope,  and  complainant  adopted  them 
and  read  them,  except  the  answer  to  the  third  cross-interroga- 
tory, which  said  interrogatory  is  in  the  words  following,  viz.: 

"Do  you,  of  your  own  knowledge,  know  the  value  of  the 
machinery  at  Cedar  Shoals,  owned  by  complainant  in  July, 
1864  ?  If  so,  when  did  you  see  it  ?  Do  you  know,  of  your 
own  knowledge,  anything  of  the  value  of  said  property  on  the 
day  of  sale,  or  the  surrounding  circumstances?  If  so,  give 
them  in  detail,  as  well  as  how  you  got  your  information  ?" 

To  which  said  interrogatory,  James  Hope  answered  as  fol- 
lows: 

"  In  answer  to  the  fourth  direct  interrogatory,  I  stated  what 
my  knowledge  and  opinion  was  in  reference  to  its  value,  and 
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am  satisfied  that  if  we  had  snooeeded  in  making  the  purchase 
at  even  $25,000  00  in  gold,  we  would  have  made  a  fortune 
out  of  it.  I  had  seen  a  list  of  the  machinery  and  their  ca- 
pacity, and  from  my  knowledge  of  machinery  and  its  value, 
was  enabled  to  place  a  fair  valuation  upon  it,  and  one  of  the 
parties  making  the  offer,  a  practical  manufacturer,  had  run  it 
and  folly  understood  its  value.  I  never  saw  it  myself.  I 
know  of  no  change  in  the  value  or  condition  of  the  machinery 
at  the  date  of  our  offer  and  the  date  of  its  sale.  I  have  no 
positive  knowledge,  as  before  stated,  of  the  circumstances  at- 
tending the  sale." 

Counsel  for  defendants  objected  to  the  whole  of  this  an- 
swer. The  Court  sustained  the  objection,  and  rejected  the 
evidence.  Counsel  for  complainant  then  and  there  excepted, 
and  now  assigns  the  same  as  error. 

7th.  The  interrogatories  to,  and  answers  of  Adam  Johnson, 
taken  by  commission.  The  third  direct  interrogatory  to  Adam 
Johnson  is  in  the  following  words,  viz. :  "  If  you  say  you 
know  of  the  factory  machinery  owned  by  McLean,  please  state 
if  you  know  what  its  value  was  at  the  time  you  knew  it.  Are 
you  engaged  in  any  business  that  makes  you  acquainted  with 
machinery  of  that  kind?  If  yea,  what  business?  What  was 
the  value  of  that  machinery  at  any  time  when  you  knew  of 
it?  Did  you  ever  try  to  buy  it?  If  yea,  what  price  did  you 
offer  for  it?  State  all  you  may  know  concerning  said  machi- 
nery, its  value  and  character,  or  any  other  feet  you  may  know 
that  will  benefit  the  complainant?" 

The  six  last  lines  of  that  answer  are  as  follows:  ''And  in 
1864, 1  authorized  Mr.  James  Hope  to  purchase  this  machin- 
ery, if  possible,  at  $20,000  00  in  specie,  a  party  of  four  desir- 
ing to  purchase  it.  The  $20,000  00  in  specie  was  agfeed 
between  us  as  a  minimum  ^valuation.  He  was  authorized  to 
give  more  if  necessary  to  a  trade.  I  know  nothing  more  than 
above  stated  in  the  premises  inquired  of.* 

To  said  portion  of  said  answer  defendants  objected.  The 
Court  sustained  the  objection,  and  rejected  the  evidence. 
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Complainant;  by  his  counsel,  then  and  there  excepted,  and  now 
here  assigns  the  same  as  error. 

8tb.  The  interrogatories  to,  and  answers  thereto,  hj  Geoige 
Dobson,  (except  as  hereinafter  stated)  taken 'by  commission. 
The  third  direct  interrogatory  to  George  Dobson  is' in  the  fol- 
lowing words,  viz. : 

^^  If  in  answer  to  the  second  interrogatory,  you  say  the  com- 
plainant owned  a  cotton  &ctory,  please  state  whether  he  still 
owns  and  controls  the  same?  If  you  say  he  does  not,  please 
state  when  it  passed  but  of  his  possession,  and  to  whom,  and 
under  what  circumstances,  so  &r  as  you  may  know  them? 
Was  the  change  of  possession  the  result  of  a  sale  made  by 
complainant  in  the  usual  way,  of  his  own  free  will  and  accord, 
or  was  it  otherwise;  and  if  otherwise,  how  otherwise?'^ 

To  this  interrogatory,  George  Dobson  answers  as  follows: 

'^Hugh  McLean  (complainant)  does  not  now  own  the  said 
cotton  £ictory;  I  am  unable  to  give  the  exact  time  when  it 
passed  out  of  his  possession;  it  was  sold  to  Clark,  Harris  and 
Steadman ;  and  two  brothers,  whose  &ctory,  about  four  miles 
down  the  river,  had  previously  been  burned  by  the  Fedend 
forces,  I  believe  had  some  interest  in  the  purchase,  also,  as 
they  run  the  &ctory  afterwards ;  the  sale  in  all  its  features  was 
a  compulsory  one,  and  effected,  through  the  representations  of 
his  li^al  adviser,  Mr,  Clark,  who  negotiated  the  whole  trans-' 
action ;  the  sale  was  not  of  his  own  free  will  and  accord,  because 
Mr.  Clark  made  statements  to  Mr.  McLean  that  if  he  did  not 
sell  the  factory  his  life  would  be  in  constant  danger.^' 

Counsel  for  defendants  objected  to  a  large  portion  of  the  said 
answer,  and  the  Court  sustained  the  objection,  and  rg'ected 
the  following  words  in  the  same,  viz. :  ^4n  all  its  features  was 
a  compulsory  one,''  and  also  the  following  words  in  the  same 
answer,  viz. :  '^  the  sale  was  not  of  his  own  free  will  and  accord, 
because,"  and  complainant  to  each  of  said  rulings,  then  and 
there  excepted,  and  now  here  assigns  the  same  as  error. 

The  sixth  direct  interrogatory  to  the  said  Geoi^  Dobson 
is  in  the  words  following,  viz. : 

^' Were  any,  and  what  appliances  used,  and  how  many  times. 


ATLAIITA,  JULY  TERM,  1872.  39 

McLean  va.  Clark  ei  al» 

and  by  whom,  to  force  McLean  to  sell  oat  and  leave  the  county 
of  Newton  ?  If  yoa  saj  means  were  used  to  procure  the  above 
result,  what  were  those  means?  State  them  fully  and  partic- 
ularly/' 

To  that  interrogatory  George  Dobson,  the  witness,  answers 
as  follows,  viz. : 

'^  Clark  came  to  McLean's  several  times,  and  on  each  occa- 
sion tried  and  succeeded  in  impressing  McLean  with  the  belief 
that  his  safety  could  only  be  secured  by  relinquishing  his  in- 
terest in  the  factory  and  leaving  Newton  county." 

To  that  portion  of  said  answer  defendants  objected.  The 
Court  sustained  the  objection  and  rejected  the  testimony,  and 
complainant,  by  his  counsel,  then  and  there  excepted,  and  now 
here  assigns  the  same  as  error. 

The  seventh  direct  interrogatory  to  the  said  George  Dob- 
son  is  in  the  following  words,  viz. : 

"State  anything  you  may  know  that  will  benefit  the  com- 
plainant, McLean,  as  fully  and  particularly  as  if  you  were 
thereto  specially  interrogated." 

To  that  interrc^tory  George Dobson  answers  as  follows: 

"  I  believe  that  I  have  stated  all  I  can  definitely  recollect. 
The  impression  on  my  mind  at  the  time  was,  and  still  is, 
that  McLean  would  certainly  not  have  sold  the  property  if 
he  had  not  then  have  believed  that  his  own  life  and  the 
lives  of  his  &mily  were  in  danger,  and  that  this  belief  was 
caused -by  the  persistent  misrepresentations  of  Olark." 

Counsel  for  defendants  objected  jto  this  answer,  and  the 
Court  sustained  the  objection  and  rejected  all  of  the  answer 
after  the  words  "  definitely  recollect"  Complainant,  by  his 
counsel,  then  and  there  excepted,  and  now  assigns  the  same  as 
error.  Defendants  withdrew  the  cross-interrogatories  to 
George  Dobson;  complainant  adopted  them,  and  read  the 
answers  thereto,  except  as  hereinafter  stated. 

The  third  cross-interrogatory  was  as  follows,  viz. : 

"Did  complainant  raise  a  flag  on  his  &ctory  before,  at  the 
time,  or  s&er  the  first  raid  ?  What  sort  of  a  flag  was  raised  ? 
Was  it  the  Confederate  flag  ?  Was  there  any  trouble  or  threats 
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of  any  kind  used  towards  oomplainant  about  the  flag,  or  any 
other  conduct  of  his  ?  Was  there  any  excitement  on  account 
of  his  not  fiimishing  his  quota  of  thread  for  the  poor  or  sol- 
diers' families^  by  the  Inferior  Court  or  from  any  one  else?  K 
any  of  these  things  occurred  within  your  knowledge;  or  you 
heard  of  them^  state  what  you  know  on  all  the  points  on 
which  you  are  questioned?" 

To  that  interrogatory  George  Dobson  answers  as  follows, 
viz. : 

^'  McLean  raised  a  flag  after  the  raid  had  reached  Covington, 
and  was  momentarily  expected  at  the  river,  and,  in  &ct,  after 
Kitchens,  the  Confederate  Provost  Marshal,  and  several  others 
had  galloped  across  the  bridge,  which  they  attempted  to  de- 
stroy by  fire.  I  suggested  to  McLean  that  he  could  probably 
screen  himself  by  claiming  protection  as  a  British  subject ; 
McLean's  daughter,  Mrs.  Foule,  remarked  that  she  had  a 
small  flag  which  she  had  brought  from  Augusta;  it  was  the 
British  Union  Jack ;  as  soon  as  it  was  put  up  a  party  came 
from  Stead  man's  mills  and  said  to  McLean,  that  unless  that 
flag  was  immediately  taken  down  they  would  destroy  the  mill, 
and  that  he  should  claim  no  immunity  which  they  did  not 

possess." 

To  this  part  of  the  answer  to  said  interrogatory  counsel  for 
defendants  objected.  The  Conrt  sustained  the  objection  and 
rejected  the  evidence.  Complainant  then  and  there  excepted, 
and  now  assigns  the  same  as  error. 

The  latter  part  of  tlie  sixth  cross-interrogatoiy  to  the  said 
George  Dobson  is  in  the  following  words,  viz. : 

"Was  it  (the  property)  not  sold  because  of  the  danger  by 
which  it  was  surrounded ;  if  not,  what  was  the  reason  of  the 
sale?" 

To  that  part  of  the  said  interrogatory  George  Dobson  an* 
swered: 

^'  The  property  wa9  not  sold  beoause  of  any  danger  sur- 
rounding it,  but  because  McLean  was  fraudulently  lead  by 
Clark  to  believe  that  his  (McLean's)  life  would  be  endiangered 
by  his  retention  of  the  property." 
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Defendant  objected  to  that  part  of  the  said  answery  and  the 
Court  sustained  the  objection  and  rejected  the  evidence^  and 
complainant  then  and  there  excepted  and  now  assigns  the  same 
as  error. 

9th.  The  intem^atories  to  and  answers  of  John  W.  Barr, 
taken  .by  oommissiony  except  as  hereinafter  set  forth*  The 
Uiiid  direct  interrogatory  to  John  W.  Barr  is  in  the  following 
wordS;  viz. : 

'^Statei  if  you  know,  whether  he  still  has  possession  of  said 
ftctoiy,  andy  if  not,  why  not?  How  did  he  cease  to  hold 
possession  ?  Under  what  drcumstances  ?  State  fully  all  you 
know  on  the  subject?'' 

To  the  'said  interrogatory  John  W.  Barr  answers  as  fol- 
lows: 

''  McLean  is  not  now  in  possession  of  the  said  fitctory ;  dur- 
ing the  year  1864, 1  believe^  during  the  first  raid  of  the  Fed- 
eral troops  east  of  Atlanta,  and  in  the  direction  of  Covington, 
Mr.  McLean,  at  the  suggestion  of  some  friend,  raised  a  Brit- 
ish flag  over  or  in  front  of  the  &ctory  as  a  means  of  protect- 
ing it  from  the  aforesaid  troops,  believing  the  same  to  be  of 
great  value  to  the  people  of  the  country  at  that  time ;  on  the 
following  Monday  Mr.  Clark  came  out  to  Mr.  McLean's 
house  and  had  some  conversation  with  complainant,  ^ho 
(complainant)  immediately  came  down  to  ihe  fi^story  and  told 
us  that  Mr.  Clark  had  informed  him  that  the  citizena  of  the 
town  had  held  a  meeting  and  determined  to  hang  him  for 
raiang  the  British  flag  on  his  &ctoiy,  and  he  must  dispose  of 
the  fiuBtory  and  leave  the  place  to  save  his  li^e,  and  the  next 
day,  I  think  it  was,  Mr.  Chrk  and  Judge  Harris  came  out 
to  the  foctory  and  were  in  conversation  with  Mr.  McLean  and 
Captain  Dobson  pretty  much  the  whole  d|(^,  as  I  learned,  ne- 
gotiating for  the  &ctoiy ;  towards  evening  I  was  sent  for  to 
where  these  parties  were  at,  when  Mr.  Clark  stated  to  me 
that  he  had  purchased  the  foctory,  and  that  he  desired  me 
to  remain  with  him  in  same  capacity  I  was  then  filling  for 
McLean ;  I  remained  in  control  of  the  said  fiu^ry,  as  the 
aapctintendent  of  Clark  for  abotit  deven  or  eight  days ;  in 

VOU  ZLTII.  4. 
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the  meantime  the  Federal  troops  made  a  second  raid  in  the 
direction  of  the  mills ;  this  time  the  troops  came  to  the  fius- 
toiji  burned  the  bridge  and  carried  off  a  number  of  McLean's 
moleSy  leaving  the  same  day ;  the  daj  after  the  raiders  left 
Mr.  McLean  stated  to  me  that  he  had  discovered  that  the 
fiictory  had  been  taken  from  him  by  a  ruscy  and  that  be 
intended  to  take  it  back ;  in  a  day  or  two  Mr.  Steadman^  Mr. 
Clark|  Jndge  Harris  an^  the  two  Mr.  Whites,  Mr.  Ander- 
son,  and  the  sheriff,  came  to  the  &ctoi*y  and  went  up  to  Mc* 
Lean's ;  shortly  afterwards  the  two  Mr.  Whites  came  down 
to  the  fiu^ry  and  stated  that  they  were  going  to  contarol 
the  mill,  as  they  had  purchased  an  interest  in  it;  the  Whites 
controlled  the  fitctory  for  several  months/  wheit  they  sold 
out  to  Mr.  Steadman;  the  company  in  charge  then  con- 
sisted of  Steadman^  EEarris,  Mr.  Goodrich,  of  Augusta,  dark 
having  previously  sold  one-fifth  interest  to  the  latter  (Grood- 
rich;)  l^is  company  shipped  half  the  machinery  to  North 
Oarolina,  which  I  followed  to  put  up  for  them ;  I  remained 
in  charge  of  this  mill  in  North  Oarolina  till  during  the  month 
of  March,  1869,  when  I  left  and  went  to  Mississippi." 

Oounset  for  defendants  objected  to  the  following  parts  of 
that  answer:  '^Complainant  immediately  came  down  to  the 
&ctory  and  told  us  that  Mr.  Clark  had  informed  him  that  the 
citizens  of  the  town  had  held  a  meeting,  and  determined  to 
hai^  him  for  raising  the  British  flag  over  his  &ctory,  and  he 
must  dispose  of  the  &ctory,  and  leave  the  place,  to  save  his 

And  also,  to  the  words  in  the  same  answer,  as  follows :  ''as 
I  learned,  negotiating  for  the  factory." 

And  also,  the  following  words  in  the  same  answer,  vis.: 
''The  day  after  the  raiders  left;,  Mr.  McLean  stated  to  me 
that  he  had  discovered  that  the  &ctory  had  been  taken  from 
him  by  a  ruse,  and  that  he  intended  to  take  it  back.'' 

The  Court  sustained  the  objection  to  each  of  these  portions 
of  that  answer,  and  ruled  them  out,  and  complainant,  by  his 
counsel,  then  and  there  excepted,  and  now  ^here  assigns  the 
same  as  error. 
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^^  ,  I    ■  I      --I  ■      II         T  I  ■  -  .  _  I  ..  ' 

lOth.  The  following  extracts  taken  from  the  books  kept  by 
the  company  owning  Alguadon  Factory,  as  proven  by  Thomas 
M.  White: 

Copy  EnJbriea  in  Book  read  in  Evidence; 

Oo  page  88— W.  W.  Clark's  stock  account: 

1864.   One-fifth  interest  in  stock,  Joly  28tli. 

Ang.  8.  By  one-fifth  of  profits,  accruing  to  date.;« $2,987  85 

Nov.  9.  To  cash  from  Thomas  White  to  J.  Harris 2,987  85 

Aug.  3.  The  stock  transferred  to  Messrs.  Moore  &  Goodrich,  of  Augusta. 
On  page  89 — Moore  k  Goodrich,  stock  account: 

1864.       One-fifth  interest,  Aug.  3,  1864.  Ca.  Dr. 

Oct.  81.    By  dividend  No.  1,  declared  Not.  9 $89,150  06 

Nov.  9.    To  amount  to  credit  on  privale  account.  $89, 150  96 

John  Harris'  stock  account: 
1864.       On  page  90— 

One-fifth  interest,  July  28th,  1864.,  Cb.  Dr. 

Oct  31.    By  dividend  No.  1,  declared  Nov.  9,  1864.  $42,188  81 

Nov.  9.    To  amount  on  credit  to  private  account.  $42, 138  81 

On  page  91 — E.  Stead  man,  stock  account: 

One-fifth  interest,  July  28th,  1864.  Cr.  Dr. 

Sept.  19.    Three-tenths  from  Thomas  and  Hugh  White. 
Oct  81.     By  dividend  No.  1,  one-fifth  declared  Nov.  9.  $42,138  81 

Oct.  81.      By  dividend  No.  1,  three-tenths  declared  Nov.  9.      25,489  28 

Nov.  9.      To  amount  to  credit  on  private  account.  $67,628  09 

On  page  92 — Thomas  White,  stock  account : 

1864.       One-fifth  interest,  July  28th,  1864.  .  Cr.  Dr. 

Sept  19.    By  profits  to  date $25,145  95 

Nov.  9.     To  amount  on  private  account $25,145  95 

Sept  19.    Transferred  to  E.  Steadman. 

On  page  98 — Hugh  White,  stock  account : 

1864.       One-fifth  interest,  July  28th,  1864.  Cr.  'Dr. 

Sept  19.    By  profiu  to  date ^ $25,145  95 

Sept  19.    To  amount  to  credit  on  private  account  $25,145  95 
S«pt  19.    One-teoth  transferred  to  E.  Steadmauv 
Sep^  19.    One-tenth  transferred  to  William  F.  Kennedy. 

On  page  94 — William  F.  Kennedy,  stock  accoant : 

1864.  Cr.  Dr. 

Sept.  19.    One-tenth  from  H.  White. 
Oct  31.     By  dividend  No.  1,  declared  Nov.  9 $8,496  42 

To  amount  credit  on  private  account $8,496  42 
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Oq  page  122  Accoont  of  the  operations  of  the  Algnadon  mills  from 
Jniy  28th,  1864,  to  Janoary  26tb,  1866.  The  mills  commenced  opera- 
tions with  nothing  bat  the  machinery. 

DiTidend  decUred  October  Slst,  1864 $210,694  06 

Amount  paid  by  E.  Steadman  for  the  nse  of  the  Company  in 
North  Carolina $109,989  48 

Amount  paid  by  Company  for  boxing,  hauling,  etc.,  for  the 
use  of  Company  in  North  Carolina 9,696  45 

Amount  expended  in  repairing  building  here....^ 788  00 

*  ESTIKATBD  LOSS  BT  THB  FTRC. 

25  bales  yam,  $2,000  00 $50,000  00 

1000  pounds  cotton,  $1  00 1,000  00 

2  pieces  shipping,  $87  60 ~ 75  00 

2i  dozen  roller  skins,  $600  00 1,500  00 

2  gallons  kerosene  oil,  $05  00 180  00 

6  gallons  lard  oil,  $45  00 225  00 

400  yards  Osnabnrgs,  $850  00 1,400  00 

Sole  and  upper  leather 450  00  $54,780  00 

2  bales  yarn  burned  by  the  Yankees  while  in  route 

for  Augusta 4,000  00 

1  barrel  oil  burnt  on  railroad 1,800  00 

Dividend  declared  March  24th,  1865 ^  22,855  77  $82,518  77 

$414,547  75 
It  appears  that  the  earnings  of  the  mills  were,  for 

the  first  80  days,  to  October  81 $210,694  06 

The  amount  of  dividends  declared  that,  and  for 
the  last  74  days,  from  October  81st  to  January 

26th,  the  time  of  the  fire 208,853  70 

$414,647  76 

(Signed)  W.  F.  KENNEDY,  Manager. 

11th.  Receipts  made  hy  Charles  Camp^  per  W.  J..  C,  as 
follows,  viz. : 

"  Received  this  day,  of  Hugh  McLean,  seven  hnndtied  and 
fifty  dollars  fof  rent,  to  be  credited  on  note  given  to  Charles 
Camp  and  Noah  Phillips  for  lease  of  chair  fiictory,  wheel  and 
shafting,  and  four  dwelling  houses,  which  pajs  rent  to  the 
first  day  of  November,  186d,  thii^  the  third  day  of  Novem- 
ber, 1866. 

(Signed)  **  Charuos  Camp, 

l]3tamp.J  ("per  W.  J.  C^ 
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^  Received  of  Hugh  McLean^  by  the  hands  of  A.  B.  Simms^ 
Esq.,  sixteen  hnndred  and  thirteen  dollara  and  sevenly-five 
cents  (for  the  money  due  on  lease  notes  made  to  Phillips  & 
Camp,)  principal  and  interest^  for  two  years'  lease,  1864  and 
1865. 

(Signed)  "Charles  Camp, 

[Stamp.]  ("  per  W.  J.  C.^') 

EVIDENCE  FOR  DEFENDANT. 

A.  B.  Simms,  Esq.,  sworn,  said : 

"  I  was  employed  by  McLean  to  collect  rent  for  this  fac- 
tory ;  I  collected  about  $2,400  00  from  McLean  for  Charles 
Camp  on  the  lease ;  I  collected  rent  money  for  McLean  and 
sent  it  to  him  by  express  to  Augusta  in  1866  or  1867 ;  made 
collections  for  him  at  two  different  times ;  I  got  acknowledg* 
ment  from  McLean  for  the  remittance  made  by  me;  I  col- 
lected plantation  rent  also  for  McLean,  and  sent  it  by  express, 
after  collecting  the  rent  on  lease  of  the  factory  the  first  time ; 
I  am  still  collecting  plantation  rent  for  him  ;  I  tliink  I  was 
collecting  plantation  rent  at  the  second  time  I  collected  rent 
for  him  on  this  factory  property ;  identified  two  express  re- 
ceipts, as  they  were  given  to  me  for  the  money  which  I  had 
collected  on  account  of  rent  for  McLean  (rent  of  the  Alguar 
don  Factory  property) ;  identified  the  papers  shown  as  Mc- 
Lean's acknowledgment  of  said  money  sent ;  I  wrote  the  let- 
ter shown  me  by  Judge  Floyd ;  I  collected  the  money  for 
Charles  Camp  out  of  McLean  by  distress  warrant;  when  I  was 
pressing  Steadman  for  McLean,  Steadman  made  a  proposi- 
tion as  to  the  condition  upon  which  he  (Steadman)  would 
pay  the  rent ;  I  communicated  that  proposition  to  McLean." 

Counsel  for  complainant  asked  the  witness,  A.  B.  Simms, 
to  state  that  proposition.  Counsel  for  defendants  objected  on 
the  ground  that  the  proposition  made  by  Steadman,  through 
Simms,  the  witness,  was  made  in  professional  confidence.  A. 
B.  Simms,  the  witness,  stated  that  at  the  time  Steadman  made 
this  proposition  he  was  not  an  attorney  for  Steadman  in  any 
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case,  but  that  Steadman  stated^  that  if  McLean  accepted  ius 
proposition  that  he  (Simms)  should  be  employed  in  the  case; 
the  negotiations  on  that  proposition  were  continued  for  some 
time^  but  the  proposition  was  never  acted  on. 

The  proposition  made  by  Steadman  to  McLean,  and  which 
McLean  sought  to  prove  by  Simms,  was  to  the  following  ef- 
fect, viz. :  Steadman  proposed,  through  Simms,  to  McLean, 
in  1867,  before  this  present  suit  was  commenced,  that  if  Mo- 
Lean  would  commence  this  present  suit  against  William  W. 
Clark  alone,  and  leave  him  out,  that  he  (Steadman)  would 
pay  all  lawyer*s  fees  and  other  expenses  of  that  suit,  and  pay 
back  to  McLean  the  money  which  he  (McLean)  had  been 
forced  to  pay  to  Charles  Canlp  on  the  lease  notes,  provided 
McLean,  in  writing,  would  obligate  himself  to  give  to  him 
(Steadman)  one-half  of  whatever  amount  might  be  recovered 
&om  Mr.  Clark  in  such  suit,  and  that  he  (Steadman)  was  not 
to  be  known  in  said  suit  so  far  as  he  might  take  an  interest 
under  that  proposition. 

The  Court  sustained  the  objection  made  by  counsel  for  de- 
fendant, and  refused  to  permit  the  testimony  to  go  to  the  jury, 
or  to  permit  counsel  for  complainant  to  state,  in  presence  of  the 
jury,  what  propositions  by  Steadman  to  McLean,  through 
Simms,  he  expected  to  prove.  Counsel  for  complainant  then 
and  there  excepted  to  the  said  rulings  and  judgment  of  the 
Court,  and  now  here  assigns  the  same  as  error. 

Defendants  introduced  the  following  copy  papers,  which 
were  identified  by  Mr.  Simms,  viz. : 

"  $937  60.  "  Covington,  November  20th,  1866. 

^^Recived  from  A.  B.  Simms  one  letter,  sealed,  and  said  to 
contain  $937  50,  addressed  to  Hugh  McLean,  Augusta,  Ga. 
(Signed)  "J,  J.  Spekceb, 

"  For  the  Company." 

"Augusta,  January  27th,  1867. 
"A.  B.  Simms,  Esq.: 

^'Dear  Sir — I  have  now  got  home  from  Memphis.    Your 

letter  is  now  before  me,  containing  an  order  on  Heard  &  Clay, 
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ier  the  sum  of  $357  50,  and  a  $100  00  bill.    I  am  satisfied 

with  yoar  management  of  mj  business. 

"  YoiUB  truly, 
(Signed)  "  Hugh  McLean." 

Defendants  then  offered  in  evidence  a  note,  of  which  the 
following  is  a  copy: 

^  Thirty  days  after  date,  I,  tre,  promise  to  pay  Hugh  McLean 
or  order,  $66,530  00,  for  value  received  in  currency,  27th 
July,  1864. 

(Signed)  ''  Weluam  W.  Clabk, 

Defendants  introduced  the  following  draft: 

"$40,660  00.  "Covington,  August  19A,  1864 

"At  sight  pay  Hugh  McLean,  or  ordeaCj  |40,560  00,  in  new 
issue,  and  charge  to  my  account 

(Signed)  "E.  Stbadman.'' 

Complainant  introduced  tlie  following  note,  viz. : 

"Covington  Milub,  July  22d,  1864. 
"Hugh  McLean: 

"  Dear  Sir — We  see  a  flag  on  your  factory.  If  it  is  a  Con- 
federate flag,  all  right  If  otherwise,  it  must  be  hauled  down 
at  once,  or  it  will  be  taken  down  in  short  order. 

(Signed)  "W.  F.  Kennedy,  and  others, 

"Of  Covington .MUls/^ 

The  evidence  introduced  for  complainant,  and  defendants 
was  voluminous,  and  only  so  much  is  here  set  forth  as  is  nec- 
essary to  an  understanding  of  the  decision  of  the  Court 

Counsel  for  complainant  in  writing,  requested  the  Court  to 
charge  as  follows,  viz. : 

Ut  "  That  when  a  bill  waives  discovery,  the  answer  of  de- 
fendant is  not  evidence  for  him.  He  is  bound  to  prove  the 
allegations  in  his  answer,  or  thqr  amount  to  nothing  more  than 
pleadings  at  law.     But  if  complainant  chooses  to  use  the 
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admiesioiiB  in  the  anewery  he  has  a  right  to  do  so,  and  the  de- 
fendant is  bonnd  by  them. 

2d.  '^Ttiat  if  it  be  shown  that,  at  the  time  of  this  trade 
with  McLean,  the  defendants,  Harris  and  Steadman,  were  to 
be  interested  jointly,  as  a  company,  or  oopartnerB  therein,  they 
are  with  Clark,  jointly  and  severally  liable,  and  the  answer 
of  either,  whea  put  in  evidence  by  complainant,  is  good  as 
evidoioe  against  all. 

3d.  ^*If  the  evidence  in  this  case  shows  that  McLean  sold 
against  his  own  free  will,  under  impressions  of  fear,  super- 
induced by  Clark,  the  law  declares  the  sale  fraudulent  and 
void,  at  the  instance  of  McLean. 

4th.  '*If  you  find  the  contract  of  sale  to  have  been  made 
on  the  part  of  McLean,  under  such  drcnmstances  as  to  des- 
troy his  liberty  of  will,  whether  those  circumstances  were 
superinduced  by  Clark,  or  not,  yet,  if  Clark  knew  that  was 
the  state  of  his  (McLean's)  mind,  and  still  consummated  the 
trade  with  him,  while  in  that  condition,  the  sale  was  void  as 
to  Clark,  and  those  interested  with  him  in  the  purchase. 

6th.  ''If  the  evidence  shows  that  Clark  bought,  in  pursu- 
ance of  a  previous  understanding,  with  Sleadman  and  Harris, 
that  they  were  to  be  jointly  interested  with  him  in  the  pur- 
chase from  McLean,  of  his  leaseh<Jd,  his  machinery  in  the 
&ctory,  and  thirty  bales  of  cotton,  apd  the  trade,  has  been 
shown  to  be  void  as  to  Clark,  itris  also  void  as  to  Steadman 
and  Harris. 

6th.  ''If  the  evidence  diows  McLean  was  excited  and 
alarmed  about  his  personal  safety,  or  the  safety  of  his  prop- 
erty, because  of  actual  or  su|^>08ed  indignation  i^ainst  him  in 
the  community  at  the  time,  and  he  arat  for  Clark  to  counsel 
him  and  Clark  took  advantage  of  this  state  of  his  mind  and 
feelings  and  bought  his,  property  at  a  {Mice  far  below  its  true 
value,  the  purchase  was  void  and  may  be  set  aside  at  the  in^ 
stance  of  McLean,  and  more  especially  is  this  true,  if  you  find 
that  dark  had  just  a  short  time  before  been  employed  and 
consulted  by  McLean  as  his  attomey-at-law. 

7th.  "  If  you  find  the  sum  agreed  on  as  the  price  for  die 
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machinery,  the  oottOD,  and  the  lease/ is  not  truly  stated  in  the 
deed,  this,  of  itself,  is  a  badge  of  fraud,  and  if  the  transaction 
be  shown  to  have  been  between  the  attomqr  and  his  client, 
McLean,  the  deed  is  void  absolutely,  and  McLean  may  re- 
cover all  the  damages  done  by  the  wrong. 

8th.  '^A  transfer  made  by  a  client  for  an  ostensibly  valuable 
consideration,  is  presumptively  void,  and  the  attorney  must 
show  that  it  was  &ir,  and  that  the  terms  were  as  good  as  could 
have  been  obtained  from  a  stranger. 

9th.  ''That  inadequacy  of  price,  in  connection  with  sus- 
picious circamstanoes,  is  evidence  of  fiaud,  particularly  in 
view  of  the  relations  of  the  parties. 

10th.  "  The  party  receiving  the  benefit  of  a  deed,  procured 
by  the  duress  of  a  stranger,  cannot  take  advantage  of  it, 
whether  he  was  a  party  to  the  duress  or  not 

11th.  ''  If  you  find  the  sale  to  Clark  and  his  oo-defendants 
was  void,  under  the  fiu^ts  and  the  law  applicable  thereto,  you 
should  find  and  decree  that  McLean  recover  from  the  said  de- 
fendants the  amount  of  the  value  of  said  lease^hold,  and  also 
of  &e  machinery  in  the  &ctory,  and  the  thirty  bales  of  cotton, 
at  such  value  as  you  shall  find  they  were  proved  to  have  had 
at  any  time,  fix>m  the  date  of  the  sale  down  to  the  present 
time,  with  interest  thereon. 

12th.  ''  Before  it  can  be  claimed  that  McLean  has  ratified 
or  acquiesced  in  the  sale  to  tb^se  defendants,  it  must  be  shown, 
by  clear  proof,  that  the  proposition  of  acquiescence  was  dis- 
tinctly brought  before  him,  and  that  he,  upon  full  notice  of 
the  fact,  did  so  acquiesce,  and  the  burden  of  proving  this  is 
upon  the  defendants.  If  they  fidl  to  prove  that  McLean  did, 
in  express  terms,  or  by  some  act  which  he  intended  should  be 
so  understood,  clearly  acquiesce  in  said  sale,  they  fall  short  of 
the  requirements  of  the  law,  and  this  branch  of  their  defense 
wholly  fails.'' 

After  argument  had  on  both  sides,  the  Court  read  to  the 
jttiy  a  written  charge,  of  which  the  following  is  a  copy : 

''This  is  a  bill  filed  by  the  complainant,  Hugh  McLean, 
against  William  W.  Clark,  John  Harris  and  Enoch  Stead- 
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man  to  set  aside  and  avoid  a  contract  of  sale^  upon  the  ground 
of  fraud  and  duress,  alleged  in  his  said  bill  to  have  been  nuule 
with  said  defendants  on  27th  of  July,  1864,  for  the  Alguadon 
Manufactory,  machinery,  appurtenances,  water  privileges,  ete., 
more  particularly  set  forth  and  described  in  his  said  bill — sit« 
uated,  lying  and  being  in  said  county,  and  thirty  bales  of 
cotton,  and  to  recover  the  amount  of  the  value  of  said  ma- 
chinery and  cotton,  with  the  lawful  interest  thereon,  minus  the 
sum  paid  to  complainant  by  defendants,  at  its  actual  value,  in 
good  money,  and  to  restrain  the  prosecution  of  a  suit  pending 
in  Richmond  oounfy,  Georgia,  in  favor  of  Enodi  Steadman 
co-defendant,  against  complainant,  McLean,  for  rent  of  lease 
from  Phillips  &  Camp,  and  to  recover  the  amount  of  rent 
paid  by  complainant  on  said  lease  since  the  said  contract  of 
sale  to  defendants.  The  Court  repeats  that  the  complainant 
proposes  to  have  said  sale  set  aside  and  avoided,  upon  the 
ground  of  fiaud  and  duress^  and  to  recover  as  prayed  for  in 
the  bill. 

''  The  Court  will  not  undertake  to  repeat  the  allegations  in 
the  bill  and  answers  of  each  of  the  defendants,  but  directs  you 
to  read  them  clearly  and  carefully,  that  you  may  more  clearly 
understand  the  true  issues  between  the  parties  and  the  law  as 
will  be  given  you  in  charge  by  the  Court*  The  complainant, 
in  his  bill,  has  waived  discovery  fiom  any  of  the  defendants, 
and,  therefore,  no  part  of  the  answer  of  defendants  is  evidence 
for  them,  or  either  of  them,  but  any  admission  admitted. in  the 
answer  of  either  of  the  defendants  is  evidence  for  the  com- 
plainant. The  allegations  in  the  bill  are  not  evidence  unless 
admitted  in  the  defendants'  answ^,  or  either  of  them,  or  sus- 
tained by  proof. 

The  answer  of  one  defendant  is  evidence  for  another  when- 
ever it  states  fiicts  against  his  own  interest,  and  in  &vor  of  his 
co-defendants:  Code,  section  3052.  According  to  the  rules  of 
law  as  will  be  given  you  in  charge,  all  the  parties  are  respon- 
sible to  innocent  third  persons,  for  damages  arising  from  fraud 
of  one  partner  in  matters  relating  to  the  partnership.  A  part- 
nership may  be  created  either  by  written  or  parol  contract^  or  it 
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may  arise  from  joint  ownership,  use  or  enjoyment  of  the  profits 
of  undivided  property,  real  or  personal;  if  no  time  is  specified 
it  commences  immediately.'  The  Court  diarges  you,  that  if 
you  believe  that  there  was  an  agreement  and  contract  between 
Clark  and  Harris,  and  Steadman,  upon  the  condition  that  he 
could  purchase  the  property  in  dispute,  at  a  certain  price,  and 
that  they  would  then  become  joint  owners  and  partners,  the 
liability  of  the  partnership  did  not  commence  imtH  ihe  trade 
iea»  eonsummaied,  and  the  parties  all  agreed  and  eoTisented  to 
the  terms  of  the  contract,  and  went  into  poeaeasion,  and  from 
thai  time  the  partnership  became  liable  for  damages  arising 
fromfravd  of  one  partner  in  maOers  relating  to  the  partner* 
Mp,  The  Court,  therefore,  charges  you,  that  wnless  Harris  amd 
Steadman  were  notified  of  the  duress  and  fraud,  alleged  to  have 
been  perpetrated  by  Clark,  in  negotiating  for  the  property  to 
become  partnership  property,  or,  in  which  they  were  to  become 
joint  otcners,  upon  the  condition  of  the  partnership,  and  upon 
the  terms,  and  at  (he  price  stipulated,  they  are  not  liable  for  the 
fraud  of  Clark;  if  they  were  so  notified,  and  accepted  it,  they 
are  liable.  The  Court  charges  you,  that  if  you  believe,  ifrom 
the  evidence,  that  the  defendants  combined  and  conspired 
together  to  defraud  and  cheat  the  complainant  out  of  his 
property,  before  the  contract  of  sale,  or  at  the  time  of  the 
sale,  then  all  are  equally  liable.  If  you  believe,  from  the 
evidence,  that  fraud  and  duress  has  been  established,  these 
elements  are  essential  to  a  contract  and  sale.  First,  an  iden- 
tification of  the  thing  sold.  Second,  an  agreement  as  to  the 
price  to  be  paid.  Third,  consent  of  the  parties.  The  prop- 
arty  may  be  identified  by  the  allegations  in  the  bill,  and  ad- 
missions of  the  answers  of  defendants  taken  together,  or 
by  other  proof.  A  consideration  is  essential  to  a  contract, 
which  the  law  will  enforce;  an  executory  contract  with- 
out such  consideration  is  called  a  nudum  pactum,  or  naked 
promise:  section  2697,  Code.  A  consideration  is  valid  if  any 
benefit  occurs  to  him  who  makes  the  promise,  or  any  injury  to 
nim  who  receives  the  promise:  section  2698,  Code.  A  valua- 
ble consideration  is  essential  to  a  sale;  it  must  ei&er  be  defi- 
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nite  or  an  agreement  made  by  which  it  can  be  made  certain ; 
if  its  ascertainment  becomes  impossible  there  b  no  sale:  section 
2604,  Code.  Inadequacy  of  price  is  no  ground  for  rescission 
of  a  contract  of  salci  unless  it  is  so  gross  as  combined  with 
other  circumstances  to  amount  to  a  fraud:  Code^  2605.  Mere 
inadequacy  of  consideration  alone  will  not  void  a  sale;  if  the 
inadequacy  be  great  it  is  a  strong  circumstance  to  evidence 
fraud :  section  2700,  Code.  The  free  assent  of  the  parties  being 
essential  to  a  valid  contract^  duress  of  either  imprisonment,  or 
by  threats  or  other  acts  by  which  the  free  will  of  the  party  is 
restnuned,  and  his  consent  induced  will  void  the  contract: 
Code,  section  2710.  Fraud  voids  all  contracts  of  sale.  Fraud 
may  not  be  presumed  but  being  subtle  in  itseli^  slight  circum- 
stances may  be  sufficient  to  cany  conviction  of  its  existence: 
section  2709,  Code.  Fraud  may  exist  from  misrepresenta- 
tions of  either  party  made  with  a  design  to  deceive,  or  which 
does  actually  deceive  the  other  party,  and  in  the  latter  case 
such  misrepresentations  voids  the  sale,  though  the  party  mak- 
ing them  was  not  aware  that  his  statements  were  &lse.  Such 
misrepresentations  may  be  perpetrated  by  acts,  as  well  as  words, 
and  by  artifice  designed  to  mislead.  A  misrepresentation  not 
acted  on  is  not  a  ground  for  avoiding  a  contract  Duress  con- 
sists in  any  ill^al  im^Hrisonment,  or  legal  imprisonment, 
used  for  an  ill^al  purpose,  or  threats  of  bodily  harm,  or  other 
means  amounting  to  or  tending  to  coerce  the  will  of  another, 
and  actually  inducing  him  to  do  an  act  contrary  to  his  Aee 
will;  therefore,  to  make  a  contract  of  sale  good  and  binding, 
it  must  be  the  result  of  the  free  and  independent  volition  of 
the  parties  to  the  contract,  and  unrestrained  and  free  from  all 
fraud.  Fraud  may  be  actual  or  constructive.  Actual  fraud 
consistB  in  any  act  of  omission  or  commission,  contrary  to  legal 
or  equitable  duty,  trust  or  confidence  justly  reposed,  which  is 
contrary  to  good  conscience,  and  operates  to  the  iiyury  of 
another.  The  fi>rmer  implies  moral  guilt.  The  latter  may 
be  consistent  with  innocence.  Misrepresentation  of  a  mate- 
rial &ctf  made  willfully  to  deceive,  or  recklessly,  without 
knowledge,  and  acted  on  by  the  opposite  party,  or  if  made 
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hy  mistake,  and  innocently  acted  on  by  the  opposite  party, 
constitutes  legal  fraud.  Suppression  of  a  &ct  material  to  be 
known,  and  which  the  party  is  under  obligations  to  communi- 
cate, may  arise  from  the  confidential  relations  of  the  parties,  or 
from  the  parti(Hilarcircnmstances  of  the  CEise, 

Fraud  may  be  consummated  by  signs  or  tricks,  or  through 
agents  employed  to  deceive,  or  in  any  other  un&ir  way  used  to 
cheat  another.  Any  relations  shall  be  deemed  confidential 
arising  from  nature  or  created  by  law,  or  resulting  from  con- 
tracts, when  one  party  is  so  situated  as  to  exercise  a  control- 
ing  influence  over  the  will,  conduct  or  contract  of  another,  or 
where,  from  similar  relations  of  mutual  confidence,  the  law  re- 
quires the  utmost  good  fiiith,  such  as  partners^  principal  and 
agent,  etc.;  great  inadequacy  of  consideration,  joined  with 
great  disparity  of  mental  ability  in  contracting  a  bai^in,  may 
justify  a  Court  of  equity  in  setting  aside  a  sale  or  contract. 
Anyt)iing  which  happens  without  the  agency  or  fiiult  of  the 
party  affected,  tending  to  disturb  and  confuse  the  judgment, 
or  to  mislead,  and  of  which  the  opposite  party  takes  an  undue 
advantage,  is,  in  equity,  a  surprise,  and  one  species  of  fraud 
for  which  relief  is  granted. 

The  complainant,  Hugh  McLean,  alleges  in  his  bill  that* 
William  W.  Clark,  one  of  the  defendants,  came  to  him  and 
said  there  had  been  a  public  meeting  of  the  citizens  of  the 
town  of  Covington  at  j;he  Court-house,  and  that  the  result  was 
that  tliey  had  threatened  to  take  his  (Hugh  McLean's)  life, 
unless  he  would  leave  the  country ;  that  he  (William  W. 
Clark)  had  come  to  him  as  a  friend  and  Mason,  on  the  square, 
to  warn  him  of  his  danger  and  advise  him  for  the  best,  and  urged 
him  to  sell  the  factory,  including  thirty  bales  of  cotton,  which 
said  Hugh  McLean  had  on  hand  at  the  time,  and  that  he, 
under  the  influence  of  fears  thus  aroused,  consented  to  take  sixty 
*  thonsand  dollars  for  saifl  factory,  machinery  and  cotton,  greatly 
leas  than  its  value*  Kow,  if  you  believe,  firom  the  evidence, 
that  the  allegations  just  repeated  in  the  charge,  and  taken 
fix>m  the  bill  of  complaint,  are  sustained  by  the  proof,  that  the 
sale  was  induced  by  the  said  William  W.  Clark  making 
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Baid  representatioDs  charged  in  said  bill,  under  the  influence 
of  fears  of  bodily  harm  or  injury  to  person  or  property,  and 
actually  induced  him  to  make  said  sale  of  his  property,  con- 
trary to  his  iree  will  and  consent,  and  was  the  act  and  will 
of  the  said  William  W.  Clark,  the  sale  should  be  held  fraud* 
ulent,  and  complainant  is  entitled  to  recover  the  value  of  the 
property  on  the  day  of  the  sale,  less,  the  amount  paid  in  good 
money,  with  interest  thereon  according  to  the  evidence.  If, 
on  the  other  hand,  you  should  believe,  from  the  evidence, 
that  the  said  allegations  are  not  sustained,  and  that  said  charge 
of  duress  and  fiaud  in  complainant's  bill  has  been  overcome, 
you  should  find  for  defendant.  The  Court  charges  you,  that 
if  you  believe,  from  the  evidence,  that  there  existed  confidential 
relations,  as  client  and  attorney,  between  McLean  and  Clark, 
and  that  they  existed  and  continued  up  to  the  day  of  the  sale, 
it  is  incumbent  upon  Clark  to  show,  by  clear  and  satisfactory 
proof,  that  the  transaction  was  fair  and  legal.  The' Court 
charges  you,  that  if  you  believe  from  the  evidence,  that  com* 
plainant,  McLean,  of  his  own  free  will  and  accord,  sold  said 
property  to  defendant,  Clark,  for  less  than  its  value,  in  conse* 
quence  of  the  liability  of  such  kind  of  property  to  destruction  ; 
if  you  believe,  from  the  evidence,  that  such  property  was  liable 
to  be  destroyed,  you  should  not  disturb  the  transaction.  The 
Court  charges  you  that,  in  looking  into  and  estimating  the 
fairness  of  the  price  paid  for  said  property,  you  have  the  right 
to  take  into  consideration  its  value  in  the  light  of  surround* 
ing  circumstances,  at  the  time  of  the  sale,  calculated  to  depre- 
<:^ate  its  value ;  for  instance,  that  there  was  a  war  going  on 
between  the  North  and  South,  and  that  the  Federal  army  was 
approaching,  making  raids  with  cavalry  through  the  country 
burning  such  property.  The  Court  charges  you,  also,  that  if 
you  believe  that  W.  W.  Clark  knew  that  McLean  was  alarmed, 
fiightened  and  overwhelmed  with  difficulties  and  troubles,  and 
fraudulently  took  advantage  of  him  in  this  date  of  mind,  and 
bought  his  property  for  greatly  less  than  its  value  at  the  time 
of  the  sale,  the  sale  would  be  fraudulent,  although  he  may  not 
have  brought  about  that  condition  of  mind;  but  you  should  be 
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sadafiedy  fix>in  the  evidence,  as  developed  during  the  trial 
firmn  the  siandy  that  he  iTFas  traly  in  the  state  of  mind  alleged 
in  his  said  bill.  If  joa  believe,  from  the  evidence,  that  com- 
plaiaant  became  alamed  ^d  frightened  by  reason  of  the  pres- 
enoe  or  proximity  of  the  Federal  army,  and  sold  his  property  to 
defendants  to  save  it  from  destruction  by  the  enemy,  for  greatly 
less  than  its  value,  and  that  said  defendants  did  not  take  ad-^ 
vantage  of  complainant's  state  of  alarm  at  the  time  to  buy  it 
for  greatly  less  than  its  value,  you  should  find  for  defend- 
ants. 

The  Court  charges  you  that  a  vritness  who  has  sworn  &lsely 
on  one  point  may  not  be  believed — "/o&iw  in  uno,  falsua  in 
omn^ma  " — "  &lse  in  one  thing,  &lse  in  all,''  and  it  is  with 
the  jury  to  say  whether  you  will  believe  such  a  witness  or 
not.  The  presumption  of  the  law  is  that  if  a  witness  is 
proven  to  have  sworn  &lse  in  one  particular  that  he  has 
sworn  false  in  all.  But  you  should  be  satisfied  first  that  a 
witness  has  been  shown  to  have  sworn  falsely  to  one  particu- 
lar. You  should  look  to  the  evidence  to  ascertain  ;  a  witness 
who  has  been,  contradicted  is  not  to  be  believed  in  preference 
to  one  who  has  not  been  so  contradicted.,  A  witness  who  tes- 
tifies clearly  and  consistently,  in  a  straightforward  way,  is  to 
be  believed  in  preference  to  one  who  testifies  contradictorily, 
hesitatingly  and  confusedly.  You  may  loolf  to  the  manner 
and  deportment  of  a  witness  in  Court,  and  to  all  the  facts  and 
sorroundings  of  the  case  as  shown  by  the  evidence. 

The  Court  charges  you,  that  it  is  your  duty  to  reconcile  the 
testimony,  if  yon  can,  without  lightly  imputing  perjury  to  any 
one.  If  you  cannot,  then  you  should,  after  weighing  all  the 
fiicts  and  circumstances  as  was  disclosed  on  the  trial,  find  in 
favor  of  that  which  preponderates,  however  slight.  When 
one  witness  testifies  to  a  fact  positively,  and  another,  equally 
respectable  and  credible,  and  with  the  same  means  of  knowledge, 
denies  the  fact  affirmatively  stated,  you  must  leave  the  parties 
where  you  find  them.  If  complainant  testified  to  one  fact 
and  defendant  denies  it,  ui\less  complainant  introduces  testi- 
mony in  support  of  his  side,  you  should  find  for  defendants ; 
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but  if  complainant  sustains  his  statements  hy  proof  which  pre- 
ponderates^ however  slightly,  you  should  find  for  complain- 
ant. If  complainant  testified  that  the  relationship  of  elicit 
and  attorney  existed  between  him  and  Clark,  and  Clatk 
denies  it,  or  that  it  existed  once  but  had  terminated,  then  it 
would  be  necessary  for  complainant  to  support  his  declaraticNi, 
and  if  he  did,  the  weight  of  evidence  would  preponderate  in 
fiivor  of  complainant  The  Court  charges  you,  that  if  you 
believe  from  the  evidence^  that  the  contract  was  induced  by  and 
through  the  fraud  and  duress  created  by  Clark,  and  afterwards 
was  ratified  and  acquiesced  in  fiiUy  and  voluntarily,  subse- 
quent to  the  time  of  making  the  contract,  he  is  bound  by  said 
ratification,  unless  he  did  so  being  ignorant  of  his  rights.  Ac- 
quiescence goes  fi^r  nothing,  so  long  as  a  man  continues  in  the 
same  situation  in  which  he  was  at  the  date  of  the  transaction, 
but  as  soon  as  a  man,  with  full  knowledge  of  his  rights,  or  at 
least  with  sufficient  notice  or  means  of  knowing  his  rights,  and 
all  the  material  circumstances  of  the  case,  fireely  and  advisedly 
does  anything  which  amounts  to  the  recognition  of  a  transaction, 
oractsina  manner  inconsistent  with  repudiation,  and  knowingly 
and  deliberately  permits  another  to  incur  expenseunder  the  belief 
that  the  transaction  has  been  recognized,  or  fireely  and  advisedly 
abstains,  for  a  considerable  lapse  of  time,  fi*om  impeaching, 
there  is  acqui&cence,  and  although  originally  impeachable, 
becomes  unimpeachable  in  equity.  Now,  if  you  believe,  firom 
the  evidence,  that  McLean,  with  a  knowledge  of  his  rights, 
and  all  the  material  circumstances  of  the  case,  and  advisedly 
collected  rent  from  the  lease,  which,  if  he  did,  was  inconsis- 
tent with  repudiation  of  the  contract,  or  has,  for  a  considera- 
ble time,  and  knowingly  and  deliberately  permitted*  another  to 
deal  with  the  property,  or  to  incur  expense  under  the  belief 
that  the  trade  with  defendants  (if  a  tcade  was  madbj}  was 
right,  and  recognized,  and  fi*eely  and  advisedly  abstained,  fi)r 
a  considerable  lapse  of  time,  fix)m  impeaching  it,  there  is  ac- 
quiescence, and  the  sale,  although  originally  not  fiiir  and  l^al, 
and  might  have  been  impeached,  becomes  unimpeachable  in 
equity. 
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^'  N0W9  in  conclusion^  gentlemen^  to  find  the  facts  is  exclusively 
for  70U,  and  to  weigh  them.  If  you  come  to  the  conclusion  to 
find  for  the  complainant,  after  due  consideration  of  the  evi- 
dence,  under  the  rules  of  law  as  given  you  in  charge  by  the 
Coort  and  said  requests  of  the  counsel  for  complainant  and  de- 
fendants, as  it  may  seem  proper  and  legal  to  give,  the  first  ques- 
tion is  to  determine  if  all  are  liable.  If  not,  who  of  them 
are?  You  may  find  against  all,  if  the  evidence,  under  the  law, 
given  you  in  charge,  will  allow ;  if  not,  you  may  find  against 
two,  or  you  may  find  against  one,  only,  if  you  determine  to  find 
a  verdict  fi>r  the  complainant.  The  next  is,  the  nature  and 
amount  of  your  verdict  It  seems  to  be  admitted  by  all  par- 
ties that  the  property  cannot  be  returned.  The  complainant 
having  filed  his  bill  for  the  amount  of  the  value  of  the  prop- 
erty sold,  charged  in  said  bill,  minus  or  less  the  amount  of 
money  paid  in  good  money,  and  interest  thereon,  and  to  re- 
strain the  said  Enoch  Steadman  from  farther  prosecuting  a 
suit  now  pending  in  Richmond  county,  Georgia,  against  said 
complainant,  the  amount  of  your  verdict  must  be  governed  by 
the  proven  value  of  the  property,  whatever  that  may  be.  But 
if  you  should  come  to  the  conclusion  to  find  for  the  defend- 
ants, you  should  simply  return  a  verdict,  '  We,  the  jury,  find 
for  defendants  and  cost  of  suit.'    As  you  believe,  so  find.'' 

The  jury  retired,  and  after  a  consultation  tor  about  the 
space  of  two  hours,  (from  8  to  10  o'clock,  p.  m.,)  on  the 
night  of  Saturday,  the  23d  day  of  March,  1872,  returned 
and  handed  the  bill  and  other  papers  to  counsel  for  com- 
plainanty  who  moved  the  Court  to  poll  the  jury,  each  juror 
answering  for  himself.  Two  of  these  said  the  verdict  was  not 
theus,  but  they  had  agreed  that  a  majority  should  govern. 
Counsel  for  complainant  moved  the  Court  to  enter  a  mistrial, 
which  the  Court  refused  to  do,  and  sent  the  jury  back  to  their 
room  with  instructions  to  agree.  In  about  thirty  minutes  the 
jury  returned,  and,  on  being  again  polled,  each  juror  said  that 
he  had  agreed  to  the  verdict,  which  was  for  the  de&ndants. 

The  complainant  moved  for  a  new  triaJi  upon  the  Allowing 
grounds,  to-wit: 

VOU  XLFIL  & 
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\bL  Because  the  Court  erred  in  rgecdng  and  refusing  to 
p^mit  oooneel  for  complainant  to  read  in  evidence  to  the 
jniy  the  following  portions  of  the  answer  of  complainant  to 
the  third  direct  interrogatory,  viz. :  ^  I  had  learned,  from  in- 
qniry,  that  there  had  been  no  meeting  of  the  citizens,  but  that 
the  whole  stoty  was  a  ruse  to  get  mj  property.  I  accordingly 
stated  this  to  Mr.  Barr  and  others  about  the  fiictory,  and  that 
I  would  not  surrender  the  possession." 

2d.  Because  the  Court  erred  .in  rejecting  and  reusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
jury  the  following  portions  of  the  answer  of  Hugh  McLean 
to  the  seventh  direct  interrogatory,  viz. :  '^  I  do  believe,  from 
the  &ctB  detailed  in  my  answer  to  the  third  direct  interroga- 
tory, that  a  conspiracy  existed  to  obtain  my  property/' 

3d.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
jury  the  following  portions  of  the  answer  of  Hugh  McLean 
to  the  seventh  direct  interrogatory,  viz. :  '^  I  also  believe  that 
the  object  Clark  had  in  view,  when  making  the  folse  reports 
he  did,  was  to  drive  me  from  the  county,  and  probably  from 
the  country,  in  order  that  the  fbroed  sale  might  not  be  dis- 
turbed." 

4th.  Because  the  Court  erred  in  rejecting  and  refiising  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
jury  the  following  portions  of  the  answer  of  James  Hope  to 
the  fourth  direct  interrogatory,  viz. :  ''  I  can  only  answer  this 
interrogatory  by  making  the  following  statement :  Daring  the 
year  1864,  myself,  in  company  with  three  others^  determined 
to  buy  the  machinery  of  this  foctory,  if  McLean  would  sell, 
and  in  conversation  in  reference  to  the  purchase,  my  friends 
desired  me  to  confer  with  McLean  in  reference  to  the  purdiase, 
and  oflfer  him  |20,000  00  in  American  gold  coin,  and  author- 
ized me  not  to  fail  to  make  the  purchase  by  a  small  dilferenoe 
over  our  ofler." 

5th.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
jury  the  following  portions  of  the  answer  of  the  said  Jamea 
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Hope  to  the  third  cross-interrogatory,  viz. :  "  In  answer  to 
the  fourth  direct  interrogatory,  I  stated  what  my  knowledge 
and  opinion  was  in  reference  to  its  value,  and  am  satisfied  that 
if  we  had  succeeded  in  niaking  the  puchase  at  even  $25,000  00 
in  gold,  we  would  have  made  a  fortune  out  of  it.  I  had  seen 
a  list  of  the  machinery  and  their  capacity,  and  from  my 
knowledge  of  ma^inery  and  its  value,  was  enabled  to  place 
a  fair  valuation  upon  it,  and  one  of  the  parties  making  the 
offer,  a  practical  manufacturer,  had  seen  it  and  understood 
folly  its  value.  I  never  saw  it  myself.  I  know  of  no  change 
in  the  value  or  condition  of  the  machinery  at  the  date  of  our 
offer  and  the  date  of  its  sale.  I  have  no  positive  knowledge, 
as  before  stated,  of  the  circumstances  attending  the  sale.^' 

6th.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  the  fol- 
lowic^  portions  of  the  answer  of  Adam  Johnson  to  the  third 
direct  interrogatory,  viz. :  '^  In  1864, 1  authorized  Mr.  James 
Hope  to  purchase  this  machinery,  if  possible,  at  $20,000  00 
in  specie,  a  party  of  four  desiring  to  purchase  it.  The 
$20,000  00  in  specie  was  agreed  between  us  as  a  minimum 
valuation.  He  was  authorized  to  give  more  if  necessary  to  a 
trade.  I  know  nothing  more  tlian  above  stated  in  the  prem- 
ises inquired  o£" 

7th.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
juty  the  following  parts  or  portions  of  the  answer  of  Geoi^ 
Dobson  to  the  third  direct  intern^tory,  viz. :  '^  The  sale,. in 
all  its  features,  was  a  compulsory  one,  and  effected  through 
the  misrepresentations  of  his  l^al  adviser,  Mr.  Clark,  who 
negotiBtdi  the  whole  transaction.  The  sale  was  not  of  his 
own  free  will  and  accord." 

8tb.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
juty  the  following  portions  of  the  answer  of  the  said  George 
Dobson  to  the  sixth  direct  interrogatory,  viz. :  '^  Clark  came 
to  McLean  several  times,  and  on  each  occasion  tried  and  suo- 
needed  in  im^easinff  McLetm  with  the,  hdv&j  thai  hia  mj^dy 
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could  only  be  secured  by  relinquishing  his  interest  in  the  factory 
and  leaving  Newton  county, ^^ 

9th.  Because  the  Court  erred  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read  in  evidence  to  the 
jury  the  following  words,  contained  in  the  answer  of  the  said 
Gteorge  Dobson  to  the  seventh  direct  interrogatory,  viz.: 
"The  impression  on  my  mind  at  the  time  was,  and  still  is, 
that  McLean  would  certainly  not  have  sold  the  property  if  he 
had  not  then  believed  that  his  own  life,  and  the  lives  of  his 
family,  were  in  danger,  and  that  this  belief  was  caused  by  the 
persistent  representations  of  Clark." 

10th.  Because  the  Court  er^ed  in  rejecting  and  refusing  to 
permit  counsel  for  complainant  to  read,  in  evidence  to  the 
jury,  that  part  of  the  answer  of  the  said  George  Dobson,  to 
the  third  cross-interrogatory,  as  herein  set  forth  underscored, 
viz.:  "McLean  raised  a  flag  after  the  raid  had  reached  Cov- 
ington, and  was  momentarily  expected  at  the  river,  and,  in 
feet,  after  Kitchens,  the  Confederate  Provost  Marshal,  and 
several  others,  had  galloped  across  the  bridge,  which  they 
attempted  to  destroy  by  fire,  *I  suggested  to  McLean  that  he 
could  probably  secure  himself  by  claiming  protection  as  a  Britr 
ish  subject;  McLean^ s  daughter y  Mrs.  Foule,  remarked  thai  she 
had  a  small  flag ^  which  she  had  brought  froin  AuguMa;  it  was 
the  British  Union  Jack;  as  soon  as  it  was  put  up  a  party 
came  from  Steadman's  Mills,  and  said  to  Mr.  McLean,  that 
unless  that  flag  was  immediately  taken  down,  they  would  destroy 
the  mUlSy  and  that  he  should  claim  no  immunity,  which  they  did 
not  possess.'*' 

11th.  Because  the  Court  erred  in  rejecting  and  reftising  to 
permit  counsel  for  complainant  to  read,  in  evidence  to  the 
jury,  the  following  portions  of  the  answer  of  the  said  George 
Dobson,  to  the  sixth  cross-interrogatory,  viz.:  "The  property 
was  not  sold  because  oi  any  danger  surrounding  it,  but  because 
McLean  was  fraudulently  led  by  Clark  to  believe  that  his 
(McLean's)  life  would  be  endangered  by  his  retention  of  the 
property." 

12th.  Because  the  Court  erred  in  rejecting  and  reftising  to 
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permit  counsel  for  complainant  to  read,  in  evidence  to  the 
jury,  those  portions  of  the  answer  of  John  W.  Barr,  to  the 
third  direct  interrogatory,  herein  set  forth:  "McLean  is  not 
now  in  possession  of  the  said  factory;  during  the  year  1864, 
I  believe  during  the  first  raid  of  the  Federal  troops  east  of 
Atlanta,  and  in  the  direction  of  Covington,  Mr.  McLean,  at  the 
suggestion  of  some  friend,  raised  a  British  flag  over,  or  in 
front  of  the  factory,  as  a  means  of  protecting  it  from  the  afore- 
said troops,  believing  the  same  to  be  of  great  value  to  the  people 
of  the  country  at  that  time;  on  the  following  Monday,  Mr. 
Clark  came  out  to  Mr.  McLean's  house  and  had  some  conversa- 
tion with  complainant,  who  {complainant)  immediaidy  came 
down  to  the  fojctory  and  told  U8  that  Mr,  Clark  had  informed 
him  thai  the  ciiizem  of  the  town  had  held  a  meeting j  and  deter- 
mined to  hang  him  for  raising  the  BiHtiah  flag  on  his  factory, 
and  to  leave  the  place  to  save  his  life" 

13th.  Because  the  Court  erred  in  reftising  to  permit  the 
counsel  for  complainant  to  prove,  by  A.  B,  Simms,  the  dec- 
larations of  Enoch  Steadman,  (one  of  the  defendants)  to- 
wit:  "That  in  1867,  before  the  present  suit  was  commenced, 
Enoch  Steadman  said  that  he  would  be  a  good  witness  for 
McLean,  in  a  suit  by  McLean  against  William  W.  Clark,  to 
set  aside  the  sale  of  his  factory  property,  and  that  if  McLean 
would  sue  Clark,  and  agree  to  give  him,  Steadman,  one-half 
the  amount  that  might  be  recovered  in  said  suit;  that  he 
(Steadman)  would  pay  back  to  McLean  the  amount  of  money 
that  McLean  had  l)oen  forced  to  pay  to  Camp  on  his,  McLean's, 
lease  notes,  since  the  sale." 

14th.  Because  the  Court  erred  in  refusing  to  charge,  as 
requested  in  writing  by 'counsel  for  complainant,  that  "if  it 
be  shown  that  at  the  time  of  the  trade  with  McLean,  the  de- 
fendants, Harris  and  Steadman,  were  to  be  interested,  jointly 
as  a  company  or  copartners  therein,  they  are  with  Clark, 
jointly  and  severally  liable,  and  the  answer  of  one,  and  the 
answer  of  either,  when  put  in  evidence  (by  complainant)  is  good 
as  evidence  against  all,"  and  instead  thereof  charged  the  jury  as 
follows :  "  The  Court  charges  you  that  if  you  believe,  from  the 
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evidence,  that  there  was  an  agreement  and  contract  between 
Clark,  Harris  and  Steadman,  upon  the  condition  that  be  coald 
purchase  the  property  in  dispute  at  a  certain  price,  and  that 
they  would  then  become  part  owners  and  partners,  the  liabUihf 
of  the  partnership  did  not  commence  until  tlie  trade  was  con* 
sumated,  and  all  the  ]>arties  agreed  and  consented  to  the 
terms  of  the  contract,  and  went  into  possession.  From  that 
time  the  partnership  became  liable  for  damages  arising  from 
fraud  of  one  partner  in  matters  relating  to  the  partnersliip. 
The  Court,  therefore,  charges  you  that  unless  Harris  and  Stead- 
man  were  notified  of  the  duress  and  fraud  alleged  to  have  been 
perpetrated  by  Clark,  in  negotiating  for  the  property  to  be- 
come partnership  property,  or  in  which  they  were  to  become 
joint  owners,  upon  the  conditions  of  the  purchase,  and  upon 
the  terms  and  at  the  price  stipulated,  they  are  not  liable  for 
the  fraud  of  Clark ;  if  they  were  so  notified  and  adopted  it 
they  are  liable/' 

15th.  Because  the  Court  erred  in  the  manner  in  which  it 
gave,  in  charge  to  the  jury,  as  requested  by  counsel  for  com- 
plainant, request  number  three,  as  follows,  to- wit :  "  If  the 
evidence  in  this  case  shows  that  McLean  sold  against  his  own 
free  will,  under  impressions  of  fear,  superinduced  by  Clark,  the 
law  declares  the  sale  fraudulent  and  void,  at  the  instance  of  Mc- 
Lean/* Upon  that  request,  the  Court  charged  as  follows,  to- 
wit:  *'That  complainant,  Hugh  McLean,  alleges  in  his  bill  that 
William  W.  Clark,  one  of  the  defendants,  came  to  him  and 
said  there  had  been  a  public  meeting  of  the  citizens  of  the 
town  of  Covington,  at  the  Court-house,  and  that  the  result 
was  that  they  had  determined  to  take  his  (Hugh  McLean's) 
life,  unless  he  would  leave  the  country ;  that  he  (W.  W,  Clark) 
had  come  to  him  as  a  man  and  Mason,  on  the  square,  to  warn 
him  of  his  danger  and  advise  him  for  the  best,  and  urged  him 
to  sell  the  property,  including  a  lot  of  thirty  bales  of  cotton 
which  said  Hugh  McLean  had  on  hand  at  the  time,  and  that 
he,  under  the  influence  of  fears  thus  aroused,  consented  to  take 
$60,000  00  for  said  fectory,  machinery  and  cotton — greatly  less 
than  its  value.    Now,  if  you  believe  fix)m  the  evidenoe  that 
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the  aUegatiotis  just  repeated  in  the  charge,  and  taken  from  the 
bill  of  complaint,  are  sustained  by  proof  that  the  said  sale  was 
induced  by  the  said  William  W.  Clark  making  said  represen- 
tations charged  in  said  bill,  under  the  influence  of  fears  of 
bodily  harm  or  injury  to  person  or  property,  and  actually  in- 
duced him  to  make  the  said  sale  of  said  property,  and,  contrary 
to  his  fr^  will  and  consent,  and  was  the  act  and  will  of  the 
said  William  W.  Clark,  the  sale  should  be  held  as  fraudulent, 
and  complainant  is  entitled  to  recover  the  value  of  the  prop- 
erty on  the  day  of  sale,  less  the  amount  paid  in  good  money, 
with  interest  thereon,  according  to  the  evidence/' 

16th,  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested, in  writing,  by  counsel  for  complainant,  as  follows, 
vis. :  *^  If  you  find  the  contract  of  sale  to  have  been  made,  on 
the  part  of  McLean,  under  such  circumstances  as  to  destroy 
his  liberty  of  will,  whether  those  circumstances  were  superin- 
duced by  Clark  or  not,  yet  if  Clark  knew  that  was  the  state 
of  his  mind  and  still  consummated  the  trade  with  him  in  that 
ooodition,  it  was  void  as  to  Clark  and  those  interested  with  him 
in  the  purchase/'  And,  instead  thereof,  charging  the  jury  in 
direct  connection  with  that  part  of  the  charge  repeated  in  the 
last  ground  of  error  in  this  motion,  as  follows,  viz. :  ^*  If, 
on  the  other  hand,  you  should  believe  fi*om  the  evidence  that 
the  said  allegations  are  not  sustained,  and  that  the  said  charge 
of  duieas  and  fitiud  in  complainant's  bill  is  not  sustained, 
and  that  said  ciiarge  of  duress  and  fraud  in  complainant  s  bill 
has  been  overcome,  you  should  find  for  the  defendants." 

17th.  Because  the  Court  erred  in  refusing  and  &iling  to 
charge  the  jury  as  requested,  viz. :  "  If  the  evidence  shows 
lliat  Clark  bought  in  pursuance  of  a  previous  understanding 
with  Steadman  and  Harris,  that  they  were  to  be  jointly  inter- 
ested with  him  in  the  purchase  from  McLean  of  his  leasehold, 
fajs  machinery  in  the.&ctory  and  thirty  bales  of  cotton,  and  the 
trade  is  shown  to  be  void  as  to  Clark,  it  is  also  void  as  to 
Steadman  and  Harris." 

18th«  Because  the  Court  refused  and  failed  to  charge  the  jury 
''that  if  the  evidence  shows  McLean  was  excited  and  alarmed 
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aboat  his  personal  safety,  or  the  safety  of  his  property,  because  of 
actual  or  supposed  indignation  against  him  in  the  oonununityy 
at  the  time,  and  he  sent  for  Clark  to  eonnsel  him,  and  Clark 
took  advantage  of  this  state  of  his  mind  and  feelings,  and 
bought  hb  property,  the  purchase  is  void,  and  may  be  set 
aside  at  the  instance  of  McLean;  and  more  especially  is  this 
true  if  you  find  that  Clark  had,  just  a  short  time  before,  been 
employed  and  counseled  by  said  McLean,  as  his  attorney  at 
law,"  and  instead  thereof  charging  as  follows:  '^The  Court 
chaises  you  that  if  you  believe,  from  the  evidence,  that  there 
existed  confidential  relations  as  client  and  attorney  between 
McLean  and  Clark,  and  that  they  existed  and  continued  up 
to  the  day  of  sale,  it  is  incumbent  on  Clark  to  show  by  clear 
and  satis&ctory  proof  that  the  transaction  was  fair  and  legal." 

19th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested,  viz. :  '^  If  you  find  the  sum  agreed  on  as  the  price 
for  the  machinery,  the  cotton  and  lease,  is  not  truly  stated  in  the 
deed  to  Clark,  this  of  itself  is  a  badge  of  fraud,  and  if  the 
transaction  be  shown  to  have  been  between  the  attcnmey  and 
his  client,  McLean,  the  deed  is  void  absolutely,  and  McLean 
may  recover  all  the  damages  done  by  the  wrong." 

20th.  Because  the  Court  erred  in  refusing  to  charge,  '^  that  a 
transfer  made  by  a  client  for  an  ostensibly  valuable  consider- 
ation, is  presumptively  void,  and  the  attorney  must  show  that 
it  was  fiiir,  and  tliat  the  terms  were  as  good  as  could  have 
been  obtained  from  a  stranger." 

21st  Because  the  Court  erred  in  refusing  to  charge  the  joiy 
as  requested,  viz.:  ''The  parties  receiving  the  benefit  of  a 
deed  procured  by  the  duress  of  a  strange  cannot  take  advan- 
tage of  it  whether  he  was  a  party  to  the  duress  or  not." 

22d.  Because  the  Court  erred  in  refusing  to  charge^  viz.:  ''If 
you  find  this  sale  to  Clark,  and  his  co-defendants  was  void  under 
the  fiicts  and  the  law  applicable  thereto,  you  should  find  and 
decree  that  McLean  recover  firom  said  definidants  the  amount 
of  the  value  of  said  leasehold,  and  also  the  said  machinery  in 
the  fiictory,  and  the  thirty  bales  of  cotton  at  such  value  as 
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you  shall  find  they  Were  proved  to  have  had  at  any  time  from 
date  of  sale  to  the  present  time,  with  interest  thereon." 

23d.  Because  the  Court  erred  in  refusing  to  charge  ihejury 
'Hhat  before  it  can  be  claimed  that  McLean  ratified  or  acqui* 
esced  in  the  sale  to  these  defendants,  it  must  be  shown  by 
elear  proof  that  the  proposition  of  aoquiescence  was  distinctly 
brought  before  him,  and  he,  upon  full  notice  of  the  &cts,  did 
so  acquiesce,  and  the  burden  of  proving  this  is  upon  the  defend- 
ants. If  they  fiiil  to  prove  that  Mcl^ican,  (in  express  terms, 
or  by  some  act  which  he  intended  should  be  so  understood) 
clearly  acquiesced  in  said  sale,  they  fall  short  of  the  require- 
ments of  the  law,  and  this  branch  of  their  defense  wholly  fails.'' 
And,  also,  in  charging  as  he  did  on  that  branch  of  this  case. 

24th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, viz.:  "The  Court  charges  you  that  if  you  believe,  from 
the  evidence,  that  McLean,  of  his  ow.n  free  will  and  accord, 
sold  said  property  to  defendant,  Clark,  for  less  than  its  value, 
in  consequence  of  the  liability  of  such  kjnd  of  property  to 
destruction ;  if  you  believe^  from  the  evidence,  that  such  prop- 
erty  wets  liable  to  be  dedroyed,  you  should  not  disturb  the  trans- 
a<^ion.  The  Court  charges  you  that  in  looking  into  and  esti- 
mating the  fairness  of  the  price  paid  for  said  property,  you 
have  the  right  to  take  into  consideration  its  value  in  the  light 
of  surrounding  circumstances  at  the  time  of  sale,  calculated 
to  depreciate  it;  if  you  believe,  from  the  evidence,  that  there 
were  surrounding  circumstances  calculated  to  depreciate  its 
value;  for  instance,  if  you  believe  it  is  established  by  evidence 
that  there  was  a  war  going  on  between  the  North  and  South, 
and  that  the  Federal  army  was  approaching,  making  raids 
with  cavalry  through  the  country,  burning  such  property." 

25th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  "  The  Court  charges  you,  also,  that  if  you  believe  that 
W.  W.  Clark  knew  that  McLean  was  alarmed,  frightened  and 
overwhelmed  with  difficulties  and  troubles,  and  fraudulently 
look  advantage  of  him  in  this  state  of  mind,  and  bought  his 
property  for  greatly  less  than  its  value  at  the  time  of  the  sale, 
the  sale  would  be  fraudulent,  although  he  might  not  have 
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brought  about  that  state  of  mind,  but  you  should  be  satisfied, 
from  all  the  evidence  as  developed  during  the  trial  from  the 
dandy  that  he  was  truly  in  the  state  of  mind  as  allied  iu  his 
said  bill." 

26th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, viz. :  "The  Court  charges  you  that  a  witness  who  has 
sworn  falsely  on  one  point  may  not  be  believed — ^ Jaime  in 
uno,  faleue  in  omnibus/  ('  false  in  one  thing,  false  in  all/)— 
and  it  is  with  the  jury  to  say  whether  they  will  believe  such 
a  witness  or  not.  The  presumption  of  the  law  is,  that  if  a 
witness  is  proven  to  have  sworn  fiilse  in  one  particular,  that 
he  has  sworn  false  in  all ;  but  you  should  be  satisfied,  first, 
that  a  witness  has  been  proven  to  have  sworn  falsely  in  one 
particular ;  you  should  look  to  the  evidence  to  ascertain.  A 
witness  who  has  been  contradicted  is  not  to  be  believed  in 
preference  to  one  who  has  not  been  so  contradicted." 

27th.  Because  the  Court  erred  in  charging  the  jury  as  fol« 
lows,  viz.:  "Where  a  witness  testifies  to  a  &ct  positively, 
and  another,  equally  respectable  and  creditable,  with  same 
means  of  knowledge,  denies  the  fact  affirmatively  stated,  you 
must  leave  the  parties  where  you  found  them." 

28th.  Because  the  Court  erred  in  his  charge  as  to  ratifica- 
tion or  acquiescence,  and  as  to  the  measure  of  damages. 

29th.  Because  the  charge  is  vague,  and  calculated  to  mislead 
the  jury. 

30th.  Because  the  verdict  was  the  verdict  of  only  a  ma- 
jority of  the  jury. 

31st.  Because  the  verdict  does  not  specify  upon  what  de- 
fense it  was  based. 

32d.  Because  the  verdict  is  contrary  to  law  and  without 
evidence  to  support. 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
The  decision  states  that  several  of  the  alleged  refusals  to  charge 
were  given  as  requested.  To  which  ruling  complainant  ex- 
cepted, upon  each  of  the  aforesaid  grounds,  and  now  assigns 
the  same  as  error. 
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J.  8.  Hook  j  John  J.  Floyd,  for  plaintiff  in  error. 

Clark  &  Pace;  A.  M.  Speer;  Peeples  &  Howell, 
for  defendants. 

McCay,  Judge. 

1.  The  great  issue  on  trial  in  this  case  was  whether  the  de- 
fendants had,  by  uniair  practices,  so  wrought  on  McLean's 
feare  as  to  induce  him,  under  the  influence  of  those  fears,  to 
sell  his  property  to  them  for  much  less  than  a  fair  price.  This 
involves  two  things :  Did  they  do  the  acts  alleged  ?  And  if 
so,  did  these  acts  produce  an  alarm  which  led  McLean  to  sac- 
rifice his  property?  Did  they  take  an  unfair  advantage  of 
the  surroundings,  and  of  McLean's  state  of  mind,  to  get  his 
property  from  him  at  much  less  than  its  true  value?  Any 
evidence  which  is  material  to  the  illustration  of  either  of 
these  points  is  admissible.  A  witness  who  was  present  at  the 
time  of  the  transaction,  and  who  testifies  to  the  general  state- 
ment that  McLean  was  alarmed,  did  not  act  of  his  own  free 
willy  and  that  his  legal  adviser  misrepresented  the  facts,  (the 
k^l  adviser  being  one  of  the  defendants  and  a  partaker  of 
the  benefits  of  the  fraud,  if  there  was  a  fraud,)  is,  as  it  seems 
to  U9,  giving  " competent''  testimony.  True,  he  might,  when 
questioned,  go  into  greater  detail,  and  it  is  in  the  power  of  the 
other  side  to  push  the  inquiry  into  those  details.  The  testi- 
mony, we  find  by  this  witness,  goes  into  some  of  those  details, 
and  the  other  portions  of  what  he  says  are  to  be  considered  in 
determining  the  weight  to  be  given  to  the  general  statements. 
The  witness  states  that  he  wad  present.  He  states  that  Clark 
negotiated  the  trade ;  that  Clark  was  McLean's  legal  adviser ; 
that  he  deceived  McLean  and  put  him  in  fear,  so  that  he  had 
no  free  will.  He  states,  in  other  parts  of  his  testimony,  the 
character  of  the  misrepresentations,  etc.  So  fiir  as  this  is  a 
statement  of  facts,  it  is  surely  competent.  That  it  does  not 
suflBciently  go  into  details ;  that  it  is  general ;  that  the  witness 
states,  as  fitcts^  which  other  ports  of  the  testimony  show  he 


68  SUPREME  COURT  OF  GEORGIA. 

McLean  vs,  Clark  et  at, 

was  mistaken  in,  or  did  not  know  that  these  or  like  objections 
may  be  charged  against  it,  are  objections  to  its  weight  and  not 
to  its  competency*  Some  of  it  is  matter  of  opinion ;  but,  so 
far  as  the  state  of  McLean's  mind  was  concerned,  whether  he 
was  or  was  not  alarmed,  and  the  cause  of  his  alarm,  are,  nec- 
essarily, matters  of  opinion ;  and,  under  the  law.  Code,  sec- 
tion 3811,  a  witness  may,  in  such  matters,  give  his  opinion,  if 
he  states  the  grounds  of  that  opinion.  The  whole  goes  to 
the  jury  for  what  it  is  worth.  If  the  grounds  stated  show 
that  the  circumstances  were  snch  as  to  justify  the  opinion,  or 
if  they  show  the  contrary,  the  opinion  has  more  or  less  weight 
with  the  jury. 

2.  It  is  always  difficult  to  get  at  the  state  of  the  mind  of 
another,  and  yet,  in  cases  of  this  kind,  this  is  of  tlie  utmost 
importance.  There  is  hardly  any  other  conceivable  mode  of 
getting  at  this  than  from  the  acts  and  words  of  the  person  at 
the  time.  Our  Code,  section  3720,  lays  down  the  rule  on  this 
subject  thus :  "  Declarations  accompanying  an  act,  or  so  nearly 
connected  therewith,  in  time,  as  to  free  them  from  all  suspicion 
of  device  or  after-thought,  are  admissible  in  evidence  as  part 
of  the  res  gestceJ*  And,  again,  section  3718  :  "When,  in  a 
legal  investigation,  information,  conversation,  letters,  replies, 
and  similar  evidence,  are  &ct3  to  explain  conduct  and  ascer-. 
tain  motives,  they  are  admitted  as  original,  and  not  as  hearsay 
evidence."  We  think  the  saying  of  McLean  to  the  witness, 
immediately  afler  the  transactions,  were,  under  these  rules, 
admissible.  What  conceivable  motive  was  there,  just  at  that 
moment,  to  tell  an  untruth  as  to  his  motives  ?  What  suspicion 
of  device  or  afterthought  arises  ?  Can  it  be  supposed  that;,  at 
that  moment,  he  Mras  looking  to  the  repudiation  of  the  con- 
tract? We  think  not  We  think  this  statement  is  evidence, 
and  fair,  good  evidence,  to  show  the  state  of  McLean's  mind  at 
the  time.  That,  it  must  be  remembered,  is  a  distinct  issue. 
Whether  these  defendants  produced  that  state  of  mind,  or  how 
it  arose,  is  another  question. 

As  to  all  this  evidence,  which  is  mentioned  in  our  first  and 
second  head-notes,  whilst  we  hold  it  competent,  we  express  no 
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opinion  upon  its  weight  or  credibility.  That  it  was,  and  ig, 
for  the  juiy  to  pass  npon,  and  in  another  trial^  if  there  should 
be  one,  the  jury  have  a  right,  and  it  is  their  sworn  duty,  to 
give  it  such  weight,  and  such  weight  only,  as  their  own  good 
sense  and  conscience  may  dictate.  The  opinion  we  express  of 
its  competency  is  not  to  affect  them  in  their  judgment  of  its 
credibility  or  its  weight. 

3.  We  think  the  rule  as  to  privileged  communications  to 
attorneys  does  not  extend  to  a  case  like  this.  The  attorney 
here  was,  at  the  time,  attorney,  not  for  the  party  making  the 
communication,  but  the  attorney  of  another,  and  by  the  very 
terms  of  the  communication,  it  was  to  be  proposed  to  the  at- 
torney, then  to  the  client.  Whilst  the  first  relation  existed,  it 
was  impossible  for  the  attorney  to  enter  into  relations  of  any 
kind,  inconsistent  with  his  relation  as  attorney  to  his  client ; 
and  if  one,  knowing  this  relation,  sees  fit  to  make  communi- 
cations to  him,  based  on  a  future  prospective  employment,  he 
does  so  at  his  peril,  because  the  attorney  at  the  time  is  the  at- 
torney of  his  then  client,  and  he  is  bound  to  be  true  to  him. 
This  was  not  a  privileged  communication  on  principle,  and 
as,  by  its  very  terms,  it  was  to  be  communicated,  we  think  it 
ought  to  have  gone  to  the  jury. 

4.  We  cannot  explain  the  discrepancy  between  the  bill  of 
exceptions,  as  signed  by  the  Judge,  and  the  reasons  given  by 
the  Judge  in  his  refusal  to  grant  a  new  trial.  These  reasons 
are  not  part  of  the  record ;  they  need  not  to  have  been  given, 
and  they  form  no  necessary  part  of  the  judgment.  Ordina- 
rily, the  record  may  be  used  to  correct  the  bill  of  exceptions!: 
See  Code,  section  4223.  But  the  reasons  given  by  the  Judge 
in  his  order  overruling  the  motion  for  a  new  trial,  can  hardly 
rank  with  the  bill  of  exceptions,  which  is  a  special  certificate 
of  the  parol  facts  as  they  occurred  at  the  trial. 

5.  When  other  persons  are  let  into  a  trade,  made,  in  form, 
in  the  name  of  another,  but,  in  fact,  on  consultation  with  them, 
and  in  view  of  their  joint  interest,  they  stand  on  a  different 
footing  from  purchasers,  from  the  nominal  vendee.  This  is 
only  common  sense.    Neither  equity  nor  good  morals  care 


70     SaPREME  COURT  OF  GEORGIA. 

MeLean  m.  Clark  et  id. 

far  the  form  in  which  parties  see  fit  to  clothe  their  transac- 
tions. If  Clark,  Harris  and  Steadman  had  consulted  together 
and  contemplated  a  joint  purchase,  and  it  was  understood  they 
should  be  jointly  interested,  and  Clark  made  the  purchase, 
practicing  a  fraud  in  so  doing,  they  all  take  the  title  tainted 
with  the  fraud.  The  actual  purchaser  is  only  the  agent  of 
the  others.  The  subsequent  arrangement  is  merely  in  pursu- 
ance of  the  first  understanding.  We  do  not  say  there  was  a 
fisrud,  but  if  there  was,  it  would  be  a  very  dangerous  doctrine 
to  hold  that,  because  they  all  did  not  participate,  the  sale  is 
good  as  to  those  who  are  not  to  blame.  Clark  was,  in  iact, 
^e  agent  of  all.  Under  the  facts  proven,  it  would  have  been 
gross  bad  fiuth  on  the  part  of  Harris  and  Steadman  to  have 
refused  to  participate  in  Clark's  purchase,  if  it  was  &,ir.  lu 
equity,  therefore,  he  acted  for  all,  for  himself  and  as  agent  for 
the  others. 

6.  We  see  no  good  objection  to  this  mode  of  proving  the 
value  of  the  machinery.  Certainly,  what  four  or  five  men 
were  willing  to  give  for  it  is  some  evidence  of  its  value.  It 
may  not  be,  and  is  not,  conclusive.  But  value  is  always  a 
matter  of  uncertainty,  and  an  offer  made,  as  the  witness  says, 
in  good  fiiith,  and  with  intent  to  buy^  is  a  tolerably  safe  mode 
of  proving  value.  True,  there  might  be  special  reasons  why 
these  men  were  willing  to  pay  extra,  but  on  inquiries  as  to 
value,  such  difficulties  attend  almost  any  mode  of  proof. 

7.  We  think  it  was  unfair  to  the  plaintiff  for  the  Judge 
to  suggest  to  the  jury,  as  he  did  in  the  charge,  that  McLean 
might  have  been  influenced  to  sell  by  his  knowledge  that  the 
fiu^tory  was  liable  to  be  destroyed  by  the  Federal  army.  There 
was  no  evidence  that  any  such  motive  influenced  McLean.  $o 
&r  as  we  find  the  fiu^,  as  set  fi:>rth  in  the  record,  nottung 
upon  this  point  appears,  except  in  the  charge  of  the  Coart;. 
Doubtless  the  counsel  may  have  pressed  such  a  thought  in 
argument  to  the  jury,  but  it  was  not  for  the  Court  to  press  it 
home  by  his  charge,  since  there  was  nothing  in  the  evidence 
to  justify  it.    The  Judge  should^  on  the  oontraxy,  if  couoaeL 
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did  80  argae,  have  warned  the  jury  that  they  were  to  determine 
the  case  from  the  evidence. 

8.  In  a  bill  of  this  kind,  charging  fraud  and  setting  forth 
the  details  of  it,  we  do  not  think  it  fair  for  the  Judge  to  hold 
the  jury  to  the  speeific  detail  of  the  facts  in  the  bill  to  the  let- 
ter. If  any  evidence  is  offered  not  coming  fairly  within  the 
dbarges,  it  is  the  right  and  duty  of  the  defendant  to  object; 
perhaps  the  compUiinant  may  wish  to  amend  his  bill,  and  if 
objections  are  made  to  testimony  for  want  of  proper  charges, 
he  will  doubtless  do  so.  If  the  evidence  offered  be  not  ob- 
jected to,  for  want  of  proper  all^ations,  and  it  go  to  the  jury, 
we  do  not  think  the  juiy  are  not  to  consider  it,  because  the 
particular  specifications  of  the  bill  do  not  mention  it.  If  it 
bears  on  the  main  issue,  and  has  gone  to  the  jury  without  ob- 
jections, the  jury  may  consider  it,  though  it  be  not  specified 
in  the  bill.  In  this  view  of  the  law  we  think,  under  the  evi- 
dence, it  was  error  for  the  Judge  to  state,  as  he  did,  the  plain- 
tiff's case,  as  stated  in  the  bill,  and  then  say,  if  these  fiicts  be 
prov^i  you  should  find  ibr  the  plaintiff,  if  not  you  should 
find  for  the  defendant.  The  real  issue  was  the  fraud ;  the 
taking  advantage  of  the  fears  of  the  complainant,  and  the 
ag«ic7  of  the  defendants  in  getting  up  those  fears  for  im- 
prc^r  purposes.  Anything  which  went  to  establish  that 
issue,  as  claimed  by  the  plaintiff,  was,  if  before  the  jury  as  evi- 
dence, matter  for  iheir  consideration,  whether  it  was  specifi- 
cally set  forth  in  the  bill  as  one  of  the  methods  of  the  fitiud 
or  not. 

9.  We  have  not  much  &ith  in  rules  for  weighing  testi- 
mony. Very  much  of  what  is  put  forth  as  law  on  this  subject 
is  rather  philosophy  than  law,  and  Judges,  in  giving  such 
rales  to  the  jury  as  law,  should  be  very  careful  to  keep  within 
well  settled  rules.  To  justify  disbelief  in  the  testimony  of  a 
witness,  because  some  portion  of  what  he  says  is  not  trae,  it 
should  always  be  ren^embered  that  the  untruthfulness  must  be 
of  some  material  matter;  there  are  good  reasons  for  this,  in 
that  men  are  not  particular  in  statements,  which  are  not  mate* 
rial,  but  come  in  only  as  part  of  the  rea  gedx;  thqr  do  not 
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remember  such  things  aocaratelj,  and  it  seems  absurd  to  charge 
a  witness  with  wilfully  telling  falsehoods,  immaterial  to  the 
issue  in  liand.  We  think  the  Judge  erred  io  not  qualifying 
his  charge  on  this  subject,  so  as  to  conform  to  the  rule>  as  we 
we  have  stated  it. 

10.  We  think,  too,  there  was  error  in  the  chaise  as  to  the 
duty  of  the  jury,  when  the  plaintiff  swears  one  way  and  the 
defendant  another.  In  any  case,  and  between  any  two  wit- 
nesses, the  jury  may  pass  upon  the  credibility  of  the  witnesses. 
The  manner  of  the  witness,  the  probability  of  the  witness,  his 
means  of  knowledge,  etc.,  are  all  left  out  by  the  Judge  in  this 
rule.  We  think,  too,  the  jury  are  clothed  with  a  special 
power  on  this  subject,  under  the  Act  of  1866,  when  the  wit- 
nesses are  parties;  they  may  believe  one  and  disbelieve  the 
other;  the  strength  of  the  interest  of  the  witness  becomes  an 
element,  and  the  character  of  the  witness,  as  read  in  his  face, 
and  evidenced  in  his  mode  of  swearing,  and  all  the  circum- 
stances. 

11.  As  we  have  said,  we  have  not  much  fiiith  in  strict,  un- 
bending rules  for  weighing  testimony.  If  there  are  any  such 
rules,  and  we  admit  such  rules  do  exist  as  law,  they  are  only 
general  rules,  and  are  liable  to  be  controlled  by  the  facts  and 
circumstances  of  each  case.  They  are  guides  when  the  mind 
is  otherwise  at  fault,  and  juries  should  not  be  held  to  them  as 
rigid,  unbending  rules. 

12.  Perhaps  the  Judge  merely  made  a  slip  of  the  tongue  in 
giving,  as  he  did,  such  undue  prominence  and  weight  to  the 
oral  evidence.  It  was,  however,  calculated  to  mislead  the 
jury,  and  especially  was  it  true,  in  this  case,  when  most  of 
the  complainant's  testimony  was  by  interrogatories. 

13.  The  very  foundation  of  the  complainant's  bill  is  that 
he  was  frightened  into  this  sale  by  his  fear  of  violence  fix>ni 
those  who  were  enraged  at  him  for  hoisting  some  other  than 
the  Confederate  flag.  We  do  not  think  it  fiiir  for  him  to  be 
charged  with  acqniesence  from  mere  lapse  of  time,  for  failing, 
as  long  as  he  did,  again  to  meet  the  anger  of  a  oommonity 
which  he  thought  was  so  enraged.    The  events  subsequent  to 
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that  time  have  not  been  such  as  to  encourage  a  timid  man  to 
assert  rights  based  on  the  charges  of  this  bill.  We  know, 
too,  that  until  1868,  our  Courts  were  so  situated  towards  the 
people  and  the  United  States  as  that  men  might  well  hesitate 
to  resort  to  them.  Even  the  Legislature  and  this  Court  have 
treated  the  statute  of  limitations  suspended  until  1868,  and 
we  think,  in  analogy  to  the  law,  equity  would  do  the  same 
thing. 

14.  The  defense  set  up  of  waiver  stands,  to  some  extent,  on 
the  same  principles  as  we  have  stated  as  to  acquiescence.  But 
we  think  it  was  due  the  plaintiff  in  this  case  that  it  should 
plainly  appear  he  intended,  by  the  receipt  of  this  money,  to 
^vc  his  righto,  or  that  he  was,  in  feet,  insisting  on  the  con- 
tract  The  evidence  on  this  subject  is  not  satisfactory.  It 
does  not  clearly  appear  that  he  knew  the  source  of  this  money. 
Waiver,  in  fiict,  is  a  matter  of  proof.  Its  very  basis  is  intent, 
and  unless  the  fiicts  show  knowledge,  and  are  such  as  to  make 
the  inference  of  intent  natural  and  free  from  doubt,  the  pre- 
sumption of  waiver  from  an  act  ought  not  to  arise. 

We  think  there  ought  to  be  a  new  trial.  The  charge  of  the 
Court  and  his  rulings  at  the  trial  were  such  as  to  prevent  a 
fair  consideration  of  the  plaintiff's  case.  We  should  not  grant 
a  new  trial  on  the  evidence  alone ;  but  the  excluded  evidence 
and  the  charge  of  the  Judge  may  have  affected  the  verdict, 
and  we  think  a  new  trial  ought  to  be  had. 

Judgment  reversed. 


John  Nkax  et  oL^  plaintiffi  in  error,  vs.  GEonaE  Patten 

H  aL,  defendants  in  error. 

1.  An  «zecutor  cannot,  by  a  power  of  attorney  not  aathonsed  by  the 
.willf  tnatfer  the  entire  management  of  the  estate  which  he  repreeents 
to  another,  so  as  to  bind  creditors.  Nor  wiU  such  a  power  authorise 
the  agent  to  sell  any  portion  of  tho  property,  which,  in  his  discretion, 
he  may  deem  to  be  for  the  interest  of  the  estate,  and  thus  divest  the 
elaima  of  creditors  upon  the  property  sold. 

YOI*.  ZLTIL  d. 
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2.  A  sale  of  property,  by  an  agent  appointed  bj  sach  a  power,  is  illegal 
aJB  against  creditors,  and  no  subsequent  rati6cation,  either  in  ezpreu 
words,  or  bj  long  acquiesence,  on  the  part  of  the  executor,  can  make 
it  valid,  so  as  to  defeat  their  rights. 

8.  A  solicitor  of  an  executor  cannot  be  compelled  to  produce  the  sworn 
answer  of  such  executor,  (who  has  died  since  the  answer  was  made,) 
to  a  bill  in  chancery,  which  answer  has  never  been  61ed,  and  which 
was  lefl  with  such  solicitor  to  file  or  not,  as  he  thought  best,  when  the 
administrator  de  battU  rum  cum  tt&iamento  annexo  objects.  It  comes 
within  the  rule  applicable  to  confidential  communications.  Nor  can 
be  be  compelled  to  testify  to  the  contents  of  such  answer,  if  it  be  lost 
or  destroyed. 

4.  Whether  an  executor,  without  authority  to  that  effect  in  the  will,  can 
Bell  annual  crops  of  the  estate  by  carrying  only  the  samples  of  such 
crops  to  market,  we  leave  undecided.  So  as  to  whether  crops,  made 
by  the  testator,  come  within  the  meaning  of  the  term  **  annual  crops,*' 
as  used  in  the  Code. 

5.  A  purchaser  who  has  bought  and  paid  for  property  of  an  estate,  from 
one  not  authorized  to  sell  it,  is  not  entitled,  on  a  bill  to  marshal  assets, 
which  seeks  to  subject  the  property,  so  illegally  sold,  to  the  claims  of 
the  creditors  of  the  estate,  to  share  in  the  proceeds  of  the  property, 
(which  has  been  impounded  and  sold  by  order  of  the  Court,)  upon 
proof  that  his  money  was  used  in  the  payment  of  debU  of  the  estate, 
not  showing  the  character  of  the  debts,  nor  their  amounts,  nor  the 
persons  to  whom  paid. 

6.  The  report  of  the  Auditor,  in  this  case,  was  properly  admitted  to  show 
the  validity  of  the  claims  which  had  been  passed  upon  by  him,  and 
which  the  complainants  relied  on  as  showing  their  interest  in  the  sub- 
ject matter  in  controversy. 

7.  On  the  trial  of  an  issue,  formed  to  ascertain  the  validity  of  a  sale  of 
the  property  of  an  estate,  and  which  does  not  contemplate  an  order 
distributing  the  proceeds  of  the  property  (which  has  been  sold,  and 
the  proceeds  impounded  by  order  of  the  Court)  it  is  not  necessary  for 
creditors,  whose  debts  are  founded  on  contracts  made  before  June, 
1865,  and  who  are  contesting  the  validity  of  the  sale,  to  file  affidavits 
of  the  payment  of  taxes  under  the  Relief  Act  of  1870. 

8.  The  sayings  of  a  person  in  possession  of  property,  levied  on  against 
his  title  made  at  the  time  of  the  levy,  are  parts  of  the  rea  getias^  and 
should  be  admitted  in  evidence  for  what  they  are  worth. 

9.  A  chai'ge  not  warranted  by  the  evidence  should  not  be  given. 

Power  of  attorney  by  executor.  Sale  under  power  by  exec- 
utor. Ratification.  Attorney  and  client.  Confidential  com- 
munications. Annual  crops.  Sale  by  sample.  Bill  to  nxar- 
shal  assets.     Report  of  auditor.    Tax  affidavit.     lies  gedcB^ 
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Charge  of  Court.    Before  Richard  Sims,  Esq.,  Judge  pro 
hac  moe.     Mitchell  Superior  Court     May  Term,  1872. 

For  the  fitcts  of  this  case,  see  the  opinion. 

Lyon,  DeGraptenreid  &  Irvin;  A.  D:  Hammond; 
Vasox  &  Davis;  John  Rutherford,  for  plaintiffs  in  error. 
R.  F.  Lyon,  Esq.,  submitted  the  following  brief:  1st.  The 
evidence  of  Smith  was  a  confidential  communication,  and 
should  have  been  excluded.  2d.  The  evidence  was  merely 
heresay.  3d.  The  sale  of  the  cotton  was  illegal,  because*. 
First,  the  sale  was  by  an  agent  of  an  execntor,  with  no  au- 
thority under  the  law  to  make  such  a  sale:  22  Ga.,  600. 
Second,  it  was  not  a  public  sale:  Code,  section  2514;  40  6a. 
R.,  363.  4th.  Annual  crops  include  only  those  of  the  cur- 
rent year.  5th.  Appropriation  of  the  proceeds  of  an  illegal 
sale  by  an  executor  or  his  agent,  cannot  legalize  the  sale  so  as 
to  defeat  the  rights  of  third  persons. 

H.  Morgan;  James  L;  Seward ;Wn-Lis  A.  Hawkins, 
for  defendants  in  error. 

MoNTGOMERT,  Judge. 

Allen  Cochran  died  November  30th,  1863,  leaving  a  con- 
siderable estate,  consisting  of  land  and  negroes,  which  he  be- 
queathed to  his  two  daughters,  after  payment  of  his  debts. 
He  owed  a  large  amount  to  various  creditors,  some  of  whose 
claims  were  in  judgment  at  the  time  of  his  death.  He  left 
his  brother,  Jubal  Cochran,  his  sole  executor  and  trustee  for 
his  daughters,  one  of  whom  was  then  married.  The  will 
w>nveyed  no  unusual  power  to  the  executor,  as  to  the  disposi- 
tion of  the  property  or  management  of  the  estate.  The  ex- 
ecutor proved  the  will  December  7th,  1S63,  and  immediately 
executed  a  power  of  attorney  to  one  Polhill,  the  testator's 
^n-in-law,  so  broad  m  its  terms  as  to  amount,  in  effect,  to  a 
transfer  of  the  entire  administration  into  the  hands  of  the  agent 
thus  appointed.     Polhill  took  possession  of  the  plantation, 
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negroes  and  other  property  in  Mitchell  county.  The  year  the 
testator  died  about  forty-five  bags  of  cotton  were  made  on  the 
place^  and  the  next  year  about  as  many  more.  In  November, 
1864,  Polhill  took  samples  of  the  cotton  to  Albany,  and  after 
offering  it  for  sale  to  various  persons,  finally  sold  the  crops 
of  the  two  years  to  his  factor,  H.  J.  Cook,  for  George  Pat- 
ten, the  defendant,  who  had  deposited  Confederate  money 
with  Cook  to  be  invested  in  cotton.  The  cotton  was  left  on 
the  plantation,  by  agreement,  during  the  war,  subject  to  Pat- 
ten's disposal. 

From  the  emancipation  of  the  negroes,  and  other  causes, 
Allen  Cochran's  estate  became  insolvent.  In  1865,  Patten 
removed  thirty-seven  bales  of  the  cotton,  and  sold  them  for 
over  $5,000,  when  the  judgment  creditors  levied  on  the  re- 
maining bales  on  the  plantation.  Patten  filed  his  bill  against 
the  levying  creditors,  Jubal  Cochran  and  Polhill,  to  enjoin 
the  sale,  and  that  the  property  might  be  decreed  to  be  his. 
Jubal  Cochran  answered  the  bill,  and  placed  his  answer  in 
the  hands  of  his  solicitor,  W.  G.  Smith,  to  file,  or  not,  as  he 
deemed  best.  Before  Smith  could  file  it  Cochran  died.  In 
this  answer  Cochran  admitted  executing  the  power  of  attor- 
ney to  Polhill,  and  expressly  ratified  the  sale  of  the  cotton  to 
Patten.  The  answer  also  stated,  as  information  derived  from 
Pothill,  that  about  $20,000  of  the  money  received  firom  Pat- 
ten had  been  applied  to  the  payment  of  debts  due  by  the  es- 
tate of  Allen  Cochran,  and  a  list  of  said  debts  was  appended 
to  said  answer. 

Pending  this  bill  the  creditors  filed  a  bill  to  marshal 
the  assets  of  Allen  Cochran's  estate,  to  which  M.  D.  Potts^ 
the  administrator  de  bonis  non  cum  tedamento  annexo  of  Allen 
Cochran,  was  made  a  party  on  the  death  of  Crutchfield,  the 
first  administrator  de  bonis  non. 

The  administrator  appears  on  the  record  as  defendant,  bat 
by  cross-bill  is  really  one  of  the  complainants,  bdng  repre- 
sented by  the  same  counsel  with  some  of  the  creditors,  and 
joining  in  their  prayer,  so  far  as  the  Issues  now  before  the 
Court  are  concerned.    This  bill  involves  many  issues  betwe»i 
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conflicting  claimants,  but  by  agreement  of  parties  the  only 
ones  presented  to  the  Court  below  for  trial,  and  now  brought 
kere  for  review,  are  those  growing  out  of  the  purchase  by  Pat- 
ten of  the  cotton  of  the  estate  of  Allen  Cochran^  consisting  of 
about  ninety  bales,  from  Polhill. 

The  creditors  and  administrators  insist  that  the  power  of 
attorney  from  Jubal  Cochran,  as  executor  of  Allen  Cochran,  to 
Polhill,  was  void  as  against  them,  and  the  sale  of  the  cotton 
illegal.  Patten,  of  course,  insists  the  sale  is  regular.  Patten 
and  Polhill  are  both  parties  defendant  to  the  creditor's  bill. 
Polhill,  in  his  answer,  says  he  used  about  $30,000  of  the 
money  received  from  Patten  for  the  cotton  in  paying  the  debts 
of  the  estate  of  Allen  Cochran,  not  specifying  the  character  of 
the  debts,  their  several  amounts,  to  whom  paid,  nor  when. 

On  the  trial.  Patten  offered  W.  E.  Smith  to  prove  the  con- 
tents of  the  answer  of  Jubal  Cochran  (which  had  been  lost  by 
him,)  to  Patten's  bill.  Counsel  for  the  administrator  and  cred- 
itors objected,  but  the  Court  admitted  the  testimony.  Smith 
was  unable  to  recollect  anything  more  definite  as  to  the  d^ts 
paid  by  Polhill  than  the  latter  states  in  his  answer  to  the  cred-r 
itor's  bill.  The  complainants  also  insisted  that  the  sale  of  the 
cotton  to  Patten  was  invalid,  because  it  was  not  brought  to 
market  and  sold,  and  that  the  sale  of  the  crop  made  by  the 
executor  was  invalid,  because  not  sold  at  public  sale,  the  law 
authorizing  an  administrator  to  sel]  annual  crops  in  market  at 
private  sale,  only  applied  to  such  crops  as  were  made  by  the 
administrator  himself.  Patten  insisted  that  if  the  sale  was 
invalid,  then  he  was  entitled  to  have  his  money  refunded,  as 
it  was  proved  to  have  gone  in  payment  of  the  debts  of  the 
estate  to  the  extent  of  830,000  00,  and  that,  although  he  had 
paid  Confederate  money,  yet  the  money  had  paid  gold  debts 
of  the  estate  to  that  amount,  and  he  was,  therefore,  entitled 
to  have  that  amount  refunded.  During  the  progress  of  the 
trial,  the  complainants  offered  in  evidence  the  report  of  an 
auditor,  by  whom  their  claims  had  been  audited  under  direc- 
tion of  the  Court.  Patten  objected  to  the  evidence  and  the 
Court  overruled  the  objection.    Patten  also  moved  to  exclude 
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from  the  jury  the  fi.  fas.  of  the  creditors,  because  it  did  not 
appear  by  any  evidence  that  the  taxes  on  said  fi,  fits,  had 
been  paid.  The  Court  overruled  the  motion.  Patten's  coun- 
sel also  proposed,  on  cross-examination  of  the  sheriff,  who 
made  the  levy,  to  ask  him  what  Polhill  said  in  reference  to 
the  cotton  levied  on  at  the  time  of  the  levy,  the  sheriff  hav- 
ing found  the  cotton  at  that  time  in  Polhill's  possession.  The 
Court  refused  to  permit  the  question  to  be  asked.  The  Court, 
among  other  things,  chained  the  jury,  "  if  Cook,  tlie  ware- 
houseman and  &ctor,  took  commissions  from  Polhill  for  sell- 
ing the  cotton  for  him,  and  from  Patten  for  buying,  unless 
both  parties  knew  it  at  the  time,  and  consented  to  it,  it  was  a 
fraud,  and  the  sale  was  void,''  which  chai^  Patten  alleges 
was  unauthorized,  because  there  were  no  facts  to  sustain  it. 
The  jury  found  the  sale  to  Patten  valid.  On  the  foregoing 
facts  the  case  comes  before  the  Supreme  Court,  by  double  bill 
of  exceptions,  each  party  excepting  to  the  rulings  and  chaises 
against  him. 

1.  The  first  question  presented  for  our  consideration  is,  had 
the  executor  power  to  give  a  power  of  attorney  so  broad  in 
its  terms  as  to  amount,  in  effect,  to  a  resignation  of  his  trust  ? 
Counsel  for  Patten  relies,  with  much  confidence,  on  the  case 
of  Howard  vs,  Baillie,  2  Henry  Black.,  623,  to  establish  the 
right  of  the  executor  to  make  such  a  power.  Certainly  the 
power  set  out  in  the  case  relied  on  is  broader  even  than  the 
one  now  under  consideration,  if  that  is  possible.  That,  how- 
ever, was  a  suit  against  an  executrix,  who  had  executed  such 
a  power  to  her  agent,  to  hold  her  personally  liable,  on  the  ac- 
ceptance of  a  .bill  of  exchange,  drawn  on  her  as  executrix, 
which  acceptance  had  been  written  by  the  agent,  who  had 
signed  her  name  as  executrix.  The  Court  held  that  she  was 
personally  liable.  No  question  was  made  as  to  whether  a  fawer 
so  broad  in  its  terms  would  be  good  as  against  the  interests  of 
third  parties. 

This  decision  was  made  by  the  Court  of  Common  Pleas^, 
in  1796,  and  it  is  worthy  of  remark  thkt  the  same  power  a£ 
attorney^  in  the  same  year^  came  before  the  Court  of  King^s 
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Bench,  on  precisely  the  same  state  of  fiiets,  and  that  Court 
held  that  she  was  not  personally  liable  on  the  acceptance : 
Gardner  va.  Baillie,  6  T.  R.,  591.  In  neither  case,  however, 
was  the  power  of  an  executor  to  execute  such  a  letter  of  at- 
torney raised.  It  may  have  been  that  the  will  authorized  it; 
at  all  events  those  cases  can  hardly  be  considered  as  over* 
turning  the  well  settled  principle,  delegatus  non  protest  dele- 
gore.  When  a  power  of  sale  is  given  to  trustees  or  executors, 
they  cannot  sell  by  attorney :  1  Sugden  on  Powers,  214,  (3d 
American  edition ;)  2  Williams  on  Executors,  807,  (3d  Am- 
erican edition.)  We  are  satisfied,  therefore,  that  the  power  of 
attorn^  given  in  the  present  case,  by  Jubal  Cochran  to  Pol- 
hill,  was  invalid  as  against  creditors,  and  that  no  sale  by  Pol- 
hill  under  it  could  divest  them  of  their  rights. 

2.  Such  a  sale,  being  illegal  in  its  inception  as  against 
the  right  of  creditors,  we  think  no  subsequent  ratification  by 
the  executor,  whether  by  long  acquiescence  or  by  express 
words,  could  affect  their  rights.  It  will  be  recollected  this 
sale  occarred  prior  to  the  passage  of  the  2154th  section  of  the 
Code. 

3.  The  next  question  which  arises  in  the  case  is  whether 
the  testimony  of  W«  E.  Smith  was  properly  admitted  by  the 
Coart  It  will  be  borne  in  mind  that  Jubal  Cochran  sl- 
swered  cu  exeeuior,  and  that  the  administrator  de  bonis  non  cum 
iedamento  annexe^  representing  the  identical  interests  which 
Jubal  Cochran  had  represented  in  his  lifetime,  was  the  ol  - 
jeoting  party.  What  difference,  in  principle,  is  there  between 
this  case  and  one  where  the  adverse  party  puts  the  counsel  cf 
his  opponent  upon  the  stand,  and  seeks  to  make  him  disclose 
the  communications  of  his  client  ?  •  We  see  none :  Code, 
3744,  3746.  We,  therefore,  think  the  Court  erred  in  admit- 
ting  this  testimony  over  the  objection  of  the  administrator. 

4.  We  do  not  find  it  necessary  to  decide  whether  an  ex- 
eoitor  may  sell  annual  crops  under  the  2514th  section  of  the 
Code,  by  carrying  the  samples  of  such  crops  only  to  market, 
nor  whether  the  term  "  annual  crops,"  as  used  in  that  section, 
ineans  only  such  crops  as  the  executor  may  make  in  the  course 


80  SUPREME  COURT  OF  GEORGIA. 


NmI  eL  aL  vt.  P«tt«ii  ei  aJL 


of  his  admintBtrBtl<Miy  or  whether  it  indades  sojr  crops  wludi 
his  testatCH*  may  have  made  in  his  lifetime. 

5.  We  will  not  now  undertake  to  say  what  equity  Patten 
might  have  claimed,  had  he  shown  that  his  money  went  into  the 
hands  of  the  executor,  and  had  been  used  by  him  in  paying 
certain  specific  debts,  whose  respective  amounts  and  character 
were  clearly  shown.  But  the  mere  loose  statement  by  Pol* 
hill,  in  his  answer,  that  he  had  used  about  $30,000  00  of  this 
money  to  pay  debts  of  the  estate,  without  more,  is  clearly  in- 
sufficient. If  the  money  was  really  so  used,  the  executor's 
returns  should  show  it,  or  some  other  evidence  equally  satis- 
fiictory  in  its  nature.  This  bdng  clearly  shown,  we  will  not 
say  that  he  might  not  have  been  entitled  to  have  the  money 
refunded  to  him  out  of  the  proceeds  of  the  cotton  whidi  had 
been  levied  on,  and  which  was  sold  by  order  of  Court. 

6.  We  think  the  auditor's  report  was  properly  admitted  in 
evidence  to  show  that  the  contesting  creditors'  claims  had  been 
passed  upon  by  him,  and  that  he  considered  them  valid;  and 
tiiat,  therefore,  they  had  a  substantial  interest  in  contesting 
the  validity  of  the  sale  of  the  cotton. 

7.  Nor  do  we  think  on  the  trial  of  this  issue  there  was  any 
necessity  for  the  creditors  to  attach  affidavits  of  the  payment 
of  taxes  to  their  fi^foM.^  even  though  their  claims  existed  be- 
fore June,  1865.  They  were  not  asking  a  distribution  of  the 
money,  but  simply  trying  an  issue,  the  olgect  of  which  was  to 
ascertain  if  there  was  any  money  to  distribute. 

8.  We  think  the  Court  should  have  permitted  the  defoid- 
ant  to  prove,  by  the  sherifi^,  what  Polhill  said  at  the  time  oi 
the  levy,  going  to  show  that  he  did  not  own  the  cotton  levied 
on.  It  was  part  of  the  res  gedoB.  What  it  was  worth,  in 
view  of  the  fhct  that  PolhilFs  answer  was  in  Court,  may  be 
questionable;  still,  it  should  have  been  admitted  on  the  prin- 
ciple above  stated. 

9.  In  conclusion,  we  think  the  exception  taken  by  defend- 
ants' counsel,  to  the  charge  of  the  Court  upon  the  sul:yeot  of 
fraud,  well  taken.    The  evidence  showed  that  all  parties  wne 
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iblly  cognisant  of  Cook's  relations  to  the  whole  transaction, 
and  there  was  no  evidence  to  warrant  this  chai^  of  the  Court. 
Let  the  judgment  of  the  Court  below  be  reversed. 


John  Doe,  ez  demise  of  William  H.  Davis  et  al^  plain- 
tiffs in  error,  V8.  Bichard  Roe,  casual  ejector,  and  Terrt 
Davis,  tenant  in  possession,  defendants  in  error. 

1.  Where  the  common  law  action  of  ejectment  was  bronghti  it  was  error 
k  the  Court  on  the  motion  of  defendant  to  order  the  plaintiffs  to  ex- 
hibit the  title  deeds  upon  which  they  relied,  for  the  purpose  of  enab* 
ling  him  to  make  his  defense.     (R.) 

2  If  it  had  been  shown  to  the  Court,  bj  competent  evidence,  that  the 
deed  under  which  the  plaintiff  claimed  title  was  a  forgery,  and  its  pro- 
daction  had  been  required  for  the  purpose  of  being  annexed  to  inter* 
rogatories,  to  establish  the  forgery,  its  production  might  properly  have 
been  ordered.     (R.) 

Ejectment.     Prodnction  of  deeds.     Before  Judge  Har- 
RELL.    Clay  Superior  Court.     March  Term,  1872. 

For  the  fiicts  of  this  case,  see  the  decision  of  the  Court. 
Hood  &  Kiddoo,  for  plaintiff  in  error. 
Thomas  F.  Jones  ;  H.  Fielder,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant,  on  the  several  demises  of  William  H. 
Davis,  and  Simeon  Tinor,  as  guardian  of  the  minor  children 
and  beirs-at-law  of  Thomas  J.  Carnes.  At  the  appearance 
term  the  defendants'  counsel  asked  the  Court  to  grant  an  or- 
der requiring  the  plaintifis'  counsel  to  exhibit  the  title  deeds, 
upon  which  they  relied  for  a  recovery  of  the  premises  in  dispute, 
to  the  counsel  for  the  defendants,  and  permit  them  to  take  an 
abfitaract  or  memorandum  of  the  same,  or  furnish  copies  there- 
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of  on  the  repreBentation  of  defendants'  oounsel,  that  they 
could  not  make  their  defense  Mrithout  a  knowledge  of  the 
plaintiffs'  title.  The  plaintiffs'  counsel  objected  to  the  order 
of  the  Court,  requiring  him  to  produce  his  client's  titledeeds^ 
but  his  objection  was  overruled,  and  the  order  was  granted,  to 
which  the  plaintiffs'  counsel  excepted.  If  it  had  been  shown 
to  the  Court,  by  competent  evidence,  that  the  deed  under 
which  the  plaintiff  claimed  title  to  the  land  was  a  forgery, 
and  its  production  had  been  required  for  the  purpose  of  beiog 
annexed  to  interrogatories  to  prove  the  forgery  thereof,  then 
the  Court  might  have  required  the  production  of  the  deed  or 
deeds  for  that  purpose:  Fair  cloth  V8,  Jordan,  16  €r€u  if,, 
611.  This  action  was  not  brought  under  the  statutory  or 
short  form  of  action  for  the  recoveiy  of  land,  but  according  to 
the  form  of  action  which  existed,  and  was  in  use  by  the  com- 
mon law,  and  we  know  of  no  law  or  rule  of  practice  which 
would  authorize  the  Court  to  compel  the  counsel  for  the  plaiii- 
tiff,  in  an  action  of  ejectment,  to  produce  his  client's  title 
papers,  to  enable  the  defendant  to  make  out  his  defense  to  his 
action. 

Let  the  judgment  of  the  Court  below  be  reversed. 


James  Lay,  plaintiff  in  error,  vs.  Alvin  E.  Seaqo,  defend- 
ant in  error. 

1.  A  deed  to  land  given  by  an  insolvent  debtor  to  a  creditor  in  trast  to 
secure  tbe  payment  of  bis  debt,  wbich  deed  provides  that  if  tbe  debt 
18  not  paid  in  four  months  the  creditor  may  sell  the  land  at  public  out* 
cry,  and  reimburse  himself  out  of  the  proceeds  for  his  debt,  cost  and 
expenses,  and  that  he  is  ''to  pay  the  balance,  if  any  there  is,'*  to  tbe 
grantor,  is  not,  on  account  of  such  provision  for  payment  of  the  bal- 
ance, void  under  section  1942  of  the  Code.  The  law  would  give  thai 
direction  to  the  balance  without  the  provision. 

2.  An  accommodation  acceptance  of  a  bill  of  exchange  for  a  commis- 
sion, to  enable  the  drawer  to  raise  money  by  discounting  it,  where  com- 
mission and  discount  amount  to  more  than  legal  interest,  is  not  per  M 
usurious  on  the  part  of  the  acceptor.  In  a  suit  by  the  acceptor  againat 
the  drawer,  to  recover  the  amount  which  he  alleges  he  had  to  pay  on 
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bis  acceptance,  whether  thi§  method  was  used  as  a  cloak  for  usury  or 
not,  is  a  question  of  fact  for  the  jury.  If  the  acceptor  was  the  real 
lender,  it  would  be  usury ;  but  if  the  transaction  was  a  bona  fide  sale 
of  credit,  it  would  not.  The  Judge  in  this  case,  to  whom  was  referred 
questions  of  law  and  fact,  having  found  the  transactions  untainted  with 
usury,  which  finding  is  supported  by  evidence,  this  Court  will  not  dis- 
turb the  judgment. 
8.  If  s  surety  on  a  contract  originally  usurious,  pays  it,  and  in  payment 
includes  the  usury,  he  is  entitled  to  recover  it  of  his  principal,  unless 
previous  to  the  payment  he  had  notice  of  the  intention  of  the  principal 
to  resist  the  usury  :     Code,  section  2136. 

Conveyance  by  insolvent.  Accommodation  acceptance. 
Commissions.  Usury.  Principal  and  surety.  Before  Judge 
Pakrott.     Gordon  Superior  Court.     February  Term,  1872. 

David  B.  Barrett,  as  administrator  of  Azariah  P.  Bailey, 
deceased,  filed  a  bill  against  Alvin  K.  Seago,  James  Lay  and 
others,  creditors  of  his  said  intestate,  to  marshal  the  assets  of 
the  estate.  The  master  appointed  to  audit  the  claims  against 
said  intestate  reported  that  said  Seago  held  a  valid  claim  for 
§1,580  41,  with  interest  thereon  from  December  13th,  1866, 
and  that,  by  virtue  of  a  deed  dated  July  19th,  1866,  made 
by  said  Bailey  to  said  Seago,  he  held  a  lien,  in  the  nature  of 
a  mortgage,  on  lot  of  land  number  one  hundred  and  seventy- 
eight,  of  the  15th  district  of  the  3d  section  of  Gordon  county, 
and  was  entitled  to  be  paid  out  of  the  proceeds  of  said  land 
when  sold. 

James  Lay  filed  the  following  exceptions  to  said  report,  to- 
wit: 

1st.  Because  said  deed  was  void,  being  for  a  usurious  con- 
sideration. 

2d.  Because  said  deed  was  void,  being  a  conveyance  by  a 
debtor,  insolvent  at  the  time,  reserving  a  trust  for  the  benefit 
of  the  grantor. 

3d.  Because  a  part  of  said  claim  was  for  usury,  paid  by 
said  Seago,  with  a  knowledge  that  it  was  usury. 

Seago  joined  issue  upon  these  exceptions,  and  the  questions 
of  law  and  fact,  by  consent,  were  submitted  to  the  decision  of 
the  Court  without  the  intervention  of  a  jury. 
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Seago  nntroduoed  the  report  of  the  master  and  closed.  Lay 
read  the  answer  of  said  Seago  to  a  bill  filed  against  him  by 
said  Barrett  as  administrator,  in  which  were  the  following 
statements :  That  on  or  about  Jul^  19thy  1866,  Bailey  applied 
to  Seago  to  become  his  fiictor  and  business  agent  in  Atlanta 
for  the  ^e  of  the  produce  of  said  Bailey's  mills  in  Gk)rdon 
county,  and  represented  that,  in  order  to  prosecute  his  business, 
it  was  necessary  for  him  to  have  the  use  of  from  ^1,500  00  to 
$2,500  00  with  which  to  purchase  wheat,  to  be  ground  into 
flour  and  sent  to  the  Atlanta  market,  and  that  he  desired  to 
borrow  said  sum  of  money  from  Seago ;  that  Seago  did  not 
have  the  money,  but  agreed  to  employ  his  credit  and  give  his 
personal  attention  to  n^otiating  a  loan  for  said  Bailey,  upon 
the  express  condition  that  said  Bailey  was  to  send  the  flour 
made  at  said  mills,  firom  the  wheat  purchased  with  said  money, 
to  Seago,  at  Atlanta,  to  be  by  him  sold  at  customary  rates  and 
commissions,  and  that,  for  the  risk  which  Seago  was  to  run  in 
becoming  personally  liable  for  the  debt,  he  was  to  receive  cus- 
tomary rates  with  other  business  men  of  the  city  of  Atlanta 
lor  like  risk  and  serving ;  that,  by  resolution  of  the  Board  of 
Trade  of  Atlanta^  to  which  the  business  men  conform,  it  was 
provided  that  fiustocs  and  commission  merchants  of  said  city 
are  to  charge  two  and  a  half  per  cent,  for  every  accommoda- 
tion acceptance  or  renewal  of  the  same,  all  of  which  was  fully 
explained  to  said  Bailey  and  agreed  to  by  him ;  that,  in  ac- 
cordance with  the  agreement,  said  Bailey  drew  an  inland  bill 
of  exchange  on  Seago,  in  favor  of  the  Georgia  National  Bank, 
at  thirty  days,  for  $1,500  00,  and  upon  this  bill,  when  accepted 
by  Seago,  the  bank  paid  the  money  to  Bailey ;  that,  upon  being 
informed  by  Bailey  that  he  would  want,  probably,  as  much  as 
$2,500  00,  and  renewals  of  the  paper  to  the  extent  of  four 
months,  Seago  requested  that  security  be  given  to  com|)ensate 
for  increased  risk,  in  addition  to  the  proposed  consignments  of 
flour ;  that  said  Bailey,  in  accordance  with  said  request,  exe- 
cuted a  deed  to  Seago  to  the  property  already  described,  con- 
taining the  following  condition : 

'^  But  this  deed  is  made  for  the  following  uses  and  trusts. 
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and  for  no  other  ptirposes — ^that  is  to  say,  that  I  am  indebted 
to  said  Seago  in  the  sum  of  $2,500  00,  by  account.  Now,  if 
I  should  pay  the  said  debt,  that  is  to  say,  the  account  for  the 
sam  aforesaid,  at  the  expiration  of  four  months  from  this  date, 
then  this  deed  to  be  void ;  but  if  I  should  not,  then  the  said 
A.  K.  Seago,  as  trustee,  after  giving  thirty  days'  notice  of  the 
time  and  place  of  sale  in  one  of  the  public  newspapers  pub- 
lislied  in  Atlanta,  may  expose  said  land  to  public  sale  at  the 
Court-house  door  in  the  county  of  Gordon,  between  the  usual 
ionrs  of  sale,  that  is,  from  ten  o'clock  A.  M.  to  three  o'clock 
P.  M.,  and  sell  it  to  the  highest  bidder  for  cash,  and  appropri- 
ate the  proceeds,  fii-st,  to  the  payment  of  the  necessary  ex- 
penses and  costs ;  secondly,  to  the  satisfaction  of  said  debt  so 
due  said  A.  K.  Seago,  as  aforesaid ;  thirdly,  to  pay  the  balance, 
if  any,  to  me." 

That  the  first  bill  of  exchange  was  drawn  on  July  19th, 
1866,  for  $1,500  00,  at  thirty  days,  four  times  renewed  at 
thirty  days  and  paid  by  Seago ;  that  a  second  bill  of  exchange 
was  drawn  on  August  4th,  1866,  for  $500  00,  at  thirty  days, 
three  times  renewed  at  thirty  days  and  paid  by  Seago ;  that 
Bailey  shipped  only  one  hundred  and  twenty-five  sacks  of 
flour,  which  sold  for  the  gross  sum  of  $977  00 ;  deducting 
from  this  gross  amount  charges  for  freights  and  other  expenses, 
charges,  commissions,  insurance,  and  the  premiums  due  Seago 
for  n^tiating  and  accepting  said  bills  of  exchange,  together 
with  $166  83  paid  to  the  bank,  by  Bailey's  instructions,  for 
the  use  of  tlie  money,  and  allowing  an  account  for  one  hun- 
dred and  thirty-seven  wheat  sacks  sold  Bailey,  $54  10,  leaves 
$i20  00  to  be  appropriated  to  said  indebtedness,  leaving  still 
due,  $1,580  00,  with  interest  from  December  13th,  1866 ;  that, 
as  to  Seago,  there  was  nothing  usurious  or  otherwise  illegal  in 
the  transaction ;  that  the  bank  loaned  its  own  money  to  Bailey, 
and  Seago  had  no  interest  in  the  same ;  that,  by  being  com- 
pelled to  pay  the  drafts,  his  losses  will  exceed  any  profits  ap- 
pearing to  have  been  made. 

The  evidence  being  closed,  the  Court  decided  that  said  deed 
was  a  legal  and  valid  mortgage,  dating  a  lien  on  said  lot  of 
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land ;  that  there  was  no  usury  in  the  transaction^  and  ordered 
that  the  report  of  the  master  be  confirmed. 

To  which  ruling  James  Lay  excepted^  and  now  assigns  the 
same  as  error. 

Fain  &  McConnell;   D.  A.  Walker,  by  brief,  for 
plaintiff  in  error. 

W.  H.  Dabnby,  for  defendant. 

Montgomery,  Judge. 

1.  Was  the  deed  from  Bailey  to  Seago  void,  under  sections 
1942  and  1943,  of  the  Code,  on  account  of  the  provision  in 
it  for  a  return  of  the  surplus  left,  if  any,  to  Bailey  after  sale 
of  the  property,  and  payment  of  the  debt  to  Seago  which 
might  arise  from  his  having  to  take  up  the  drafts.  In  the 
case  of  Gary  vs.  Giles,  10  Georgia,  28  to  36,  Judge  Nesbit 
says:  "We  know  of  no  law  of  force  in  Georgia,  which  con- 
demns as  fraudulent  and  void  a  transfer  made  by  a  finiling  or 
insolvent  institution,  (the  Bank  of  Macon)  in  payment  of  a 
just  debt,  because  the  amount  transferred  is  larger  than  is  rea- 
sonably sufficient  to  pay  that  debt,  with  an  agreement  between 
the  parties  that  the  surplus  shall  be  returned  to  the  trans- 
feree— ^none  whatever.  On  the  oontrarj*,  in  our  judgment, 
the  law  approves  just  such  a  transaction,  and  will  sastain  it/' 
"By  operation  of  law  the  excess  reverts  to  the  assignor,  and 
in  his  hands  is  as  much  liable  to  his  other  creditors  as  it  ever 
was,  and  it  is  also  liable  in  the  hands  of  the  assignee  to  these 
(objecting)  creditors  in  equity ;  indeed,  in  Georgia,  it  can  be 
reached  at  law  by  our  process  of  garnishment." 

This  decision  was  made  under  the  Act  of  1818.  A  com- 
parison of  this  Act  with  sections  1942  and  1943  of  the  Code, 
will  show  that  the  provisions  of  the  Act  of  1818,  (T.  R.  R. 
Cobb's  Digest,  168)  are  much  more  stringent  against  trans- 
fers of  property  by  insolvent  debtors  to  secure  favored  credi- 
tors than  are  the  sections  of  the  Code  referred  to.  If  a  deed 
of  assignment  like  the  one  under  review  would  have  been  valid 
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under  the  Act  of  1818,  as  decided  in  10  Georgia,  a  fortiori 
18  it  valid  under  the  Code?  The  present  case  is  stronger  than 
that  in  10  Oeorgia,  in  this:  it  secures  Seago,  and  indemnifies 
him  against  risk  to  be  incurred  in  consideration  of  the  mak- 
ing of  the  deed,  Seago  thus  giving,  at  the  time,  a  valuable 
consideration  for  the  deed,  making  it  in  effect  a  mortgage  to 
secure  future  advancements:  Code,  1953.  And  this  would 
have  saved  it  from  the  operation  of  the  Act  of  1818:  Carter 
t».  Neal,  24  Georgia,  363.  The  case  in  10  Ghorgia  was  a 
transfer  of  property  to  secure  an  old  debt— no  new  consider- 
ation moving  at  the  time  from  the  transferee  to  the  transferer. 
The  case  is  reviewed  and  affirmed  in  Banks  vs.  Clappy  12  Geor- 
gia,  514.  So  far  as  these  cases  interpret  the  Act  of  1818, 
however,  they  may  be  said  to  be  overruled  by  Miller  vs.  Conklin 
&  Company,  17  Georgia,  430;  Norton  vs.  Cobb,  20  Georgia, 
44;  Watkins  vs,  Jenks,  24  Georgia,  431,  and  Lamb  &  Mathia 
vs.  Baddiff,  28  Georgia,  620.  It  is  a  little  remarkable  that 
none  of  these  cases  refer  to  Carey  vb,  Giles,  which  was  a  case 
considered  by  Judge  Nesbit,  in  his  usual  careful  and  elaborate 
style,  the  point  now  under  consideration  receiving  especial 
attention  at  his  hands.  Whatever  then  may  have  been  the 
correct  interpretation  to  be  placed  upon  the  Act  of  1818,  we 
think  there  can  be  very  little  doubt  on  this  question  under  the 
Code.  Indeed,  the  enlarged  powers  given  to  an  insolvent  in 
the  disposition  of  his  property,  as  contained  in  the  Code, 
would  seem  to  have  been  there  inserted  with  a  view  of  recon- 
ciling the  conflicting  opinions  of  the  Supreme  Court.  How- 
ever that  may  be,  we  find  the  Code  providing  that  in  cases  of 
this  character  ^^a  bona  fide  transaction,  on  a  valuable  consid- 
eration, and  without  notice  or  grounds  for  reasonable  suspi- 
cion, shall  be  valid ;'^  and  ''a  debtor  may  prefer  one  creditor 
to  another,  and  to  that  end  he  may  bona  fide  give  a  lien  by 
mortgage  or  other  l^gal  means,"  etc.,  'Hhe  surplus  in  such 
cases  not  being  reserved  for  his  own  benefit,"  etc.,  ^'to  the 
exclusion  of  other  creditors."  The  sections  of  the  Code  from 
which  these  quotations  are  made  alters  the  Act  of  1818,  and 
makes  that  legal  now,  which  the  later  decisions  hold  to  be 
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illegal  under  that  Act:  Embry  &  FHsher  vs.  Ctapp,  38  Cteor- 
giay  249;  Rowland  vs,  Chleman^  March  5th^  1872.  Is  the 
sarplns  in  the  case  before  ns  '' reserved ''  for  the  benefit  of 
Bailey?  Reserved  means  kept  back,  retained,  withheld :  ZelFs 
Encydopcedia.  The  grantee  in  the  case  before  as  is  to  reserve 
nothing  for  the  benefit  of  tlie  grantor,  but  after  paying  his  own 
debt  returns  the  surplos  where  the  whole  orighially  was,  sab- 
ject,  as  the  whole  was,  to  the  demands  of  the  grantor's  credi- 
tors. In  short,  we  understand  the  statute  to  mean  that  there 
shall  be  no  attempt  by  the  assignment  or  transfer  to  cover  up 
any  portion  of  the  debtor's  property  in  trust  for  him,  or  in 
any  way  for  his  benefit,  or  of  any  other  fevored  creditor,  so 
that  it  may  not  be  reached  by  his  other  creditors,  should  they 
elect  to  pursue  it  for  the  payment  of  their  own  claims.  Oar 
judgment  is,  that  the  second  exception  to  the  master's^  report 
is  not  well  taken. 

2.  Is  an  accommodation  acceptance  of  a  bill  of  exchange 
fot  a  commission,  to  enable  the  drawee  to  raise  money  by  dis- 
counting it,  where  commission  and  discount  amount  to  more 
than  legal  interest,  per  se  usurioiu  on  the  part  of  the  acceptor? 
Here  we  are  met  with  conflict  of  opinion.  Without  entering 
into  an  elaborate  argument  in  favor  of  the  position  assumed 
by  the  Court,  it  will  be  sufficient  to  refer  to  the  case  of 
Ketchum  vs.  Barber  et  al.,  4  Hill,  (New  York  Reports,)  224, 
in  support  of  the  doctrine  which  we  have  laid  down.  Both 
sides  of  the  question  are  very  ably  presented  in  that  case  by 
Nelson,  Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
and  by  Mr.  Justice  Cowen  in  his  dissenting  opinion,  and  the 
authorities  reviewed.  Upon  the  whole,  we  see  no  conclusive 
reason  why  the  case  of  an  accommodation  acceptor  should 
stand  upon  a  footing  different  from  the  thousand  and  one  de- 
vices that  the  ingenuity  of  man  has  resorted  to  for  the  purpose 
of  evading  the  usury  laws.  If  it  be  a  device,  and  the  accom- 
modation acceptance  is  only  colorable,  it  is  usury ;  if  not,  not 
**  It  depends  principally  on  the  contract  being  a  loan  ;  and  the 
statute  ases  the  words  ^  directly  or  indirectly ;'  therefore,  in  all 
questions,  in  whatever  respect,  repugnant  to  the  statute,  we 
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mo^  get  at  the  nature  and  substance  of  the  transaction ;  the 
view  of  the  parties  must  be  ascertained  to  satisfy  the  Court 
that  there  is  a  loan,  and  borrowing,  and  that  the  substance 
was  to  borrow  on  the  one  part  and  to  lend  on  the  other ;  and 
vhere  the  real  truth  is  a  loan  of  money,  the  wit  of  man  can- 
Dot  find  a  shift  to  take  it  out  of  the  statute  :'^  Lord  Mansfield 
in  Flojer  ca,  Edwards,  Cowp.,  112.  To  find  out  what  is 
"the  real  truth,"  the  jury  is  the  appropriate  tribunal  to  in- 
quire o^  and  the  question  should  be  submitted  to  them  under 
the  charge  of  the  Court,  that  if  the  transaction  was  resorted 
to,  to  evade  the  usury  laws,  the  taint  attaches,  if  it  is  a  bona 
fide  sale  of  credit  to  enable  the  drawer  to  borrow  money  of 
another,  it  is  not  usurious. 

3«  The  last  exception  to  the  master's  report  is,  in  our  judg- 
meat,  untenable  in  the  face  of  section  2136  of  the  Code; 
whether  the  bank  forfeited  the  interest,  under  the  banking  law 
of  Congress  of  1864,  (2  Brightley's  Digest,  68,)  or  whetheir 
the  bank  could  hav'e  recovered  on  the  bills,  under  sections: 
1480, 1478  of  the  Code,  is  not  the  question.  Bailey,  or  b&k 
admmistautor,  permitted  the  bills  to  be  paid  by  Seago  without 
notifying  him  that  the  claim  would  be  resisted  on  the  ground 
of  usury.  If  the  &jct  that  the  bills  were  void,  under  sections- 
1480  and  1478  of  the  Code,  or  that  the  interest  was  forfeited 
under  the  Act  of  Congress,  must  now  deprive  Seago  of  hia 
right  to  recover,  as  contended,  then,  in  no  case,  can  a  surety 
recover  usury  of  his  principal  which  he  has  paid.  The  effect 
of  all  usury  is  to  annul  and  make  void  the  contract  for  the 
usury :  Code,  2025.  In  what  case^  then,  is  section  2136  ap« 
pHcable? 
Judgment  affirmed 
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WnxiAM  H.  McCrory  d  cd.y  plaintiflfe  in  error,  t».  Benja- 
min Manes,  trustee,  defendant  in  error. 

1.  The  Tkx  Receiver's  book  of  the  retorns  of  taxable  property^  made 
out  and  returned  as  required  under  section  845  of  the  Revised  Code,  is 
admissible  in  evidence  on  the  trial  of  an  issue  under  the  Act  of  Octo- 
ber 18th,  1870,  as  to  the  payment  of  taxes. 

2.  In  an  inquiry  into  the  equities  between  the  parties,  under  the  Ordi 
nance  of  1865,  for  the  adjustment  of  Confederate  contracts,  the  use 
which  the  defendant  made  of  the  Confederate  money  loaned,  is  not  ma- 
terial to  the  issue. 

Relief  Act  of  1 870.  Scaling  Ordinance.  Tax  books.  Ev- 
idence. Before  Judge  Johnson.  Talbot  Superior  Court 
March  term,  1872. 

,  Benjamin  Manes  brought  complaint  against  William  H. 
McCroiy,  as  principal,  and  Isaac  Cheney,  as  security,  on  a 
promissory  note  made  on  March  1st,  1863,  due  January  1st, 
next  thereafter,  for  the  sum  of  $815  16,  with  interest  from 
date. 

The  defendant  pleaded  thegeneral  issue  and  the  Scaling  Ordi- 
nance of  1865.  Defendants  in  the  course  of  the  trial  offered 
the  books  of  the  tax  receiver  of  said  county  for  the  year 
1867,  for  the  purpose  of  showing  that  the  plaintiff  had  failed 
to  make  a  return  of  any  taxable  property  whatever.  Upon 
objection  made,  the  Court  excluded  the  evidoace,  and  defend- 
ants excepted. 

The  defendant,  McCrory,  testified  that  the  note  sued  on 
was  given  for  Confederate  money  loaned  to  him  by  the  plain- 
tiff, and  that  it  was  to  be  paid  in  the  same  sort  of  currency. 
On  the  cross-examination,  counsel  for  plaintiff  asked  the  wit- 
ness what  he  did  with  the  money  he  borrowed  from  plaintiff. 
Counsel  for  defendants  objected  to  the  question.  The  objec- 
tion was  overruled,  and  defendants  excepted. 

The  jury  returned  a  verdict  for  $442  90.  Plaintiflfe  in 
error  except  to  the  rulings  aforesaid,  and  assign  the  same  as 
error. 
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E  H.  WoKMLL;  J.  M.  Mathews,  for  plaintiffi  in  error. 

Willis  &  Willis,  represented  by  W.  A.  Little,  for  de- 
fendant. 

McCay,  Judge. 

The  book  of  the  tax  receiver  is  the  official  entry  of  a  sworn 
officer  of  a  sworn  statement,  by  the  person  making  the  return. 
This  Court,  in  Lynch  vs.  lAvdy^  32  Georgia^  575,  and  ToUe- 
wm  fw.  Poaeyj  32  Georgia,  372,  held  the  tax  book  good  evi- 
dence to  prove  the  amount  of  property  one  of  the  parties  gave 
in  for  taxes.     Judge  Jenkins  says  in  the  latter  case:   '^  And 
there  can  be  no  more  reliable  evidence  to  show  a  given  amount 
of  wealth  than  his  own  verified  statement,  given  as  the  meas- 
nie  of  liability  for  taxation.''     It  may  be  added  that  section 
834  of  the  Code  makes  the  entry  in  the  tax  receiver's  book 
evidence  of  the  fact  of  the  return  as  entered,  even  on  the  trial 
of  an  indictment  for  false  swearing.     We  decided  in  the  case 
ofBoicdre  vs.  Macon  &  Brunswick  Railroad,  40  Georgia,  143, 
that  the  investment  made  of  Confederate  money  by  the  taker 
of  it  was  immaterial  in  the  adjustment  of  the  equities  of  the 
parties  under  the  Ordinance  of  the  Convention  of  1865.     If 
we  are  to  follow  the  investment  when  it  turns  out  well,  the 
same  rule  would  require  us  to  follow  it  when  it  turns  out 
badly,  and  from  one  investment  into  another,  so  that  there 
would  be  no  end  to  the  inquiry.     We  would  also  have  to  in- 
quire when  and  how,  and  on  what  terms  the  party  got  the 
money  who  passed  it,  and  so  on.     The  only  safe  and  just  rule 
is  that  fixed  by  the  Ordinance,  to-wit:  the  value  of  the  con- 
sideration, and  the  value  lof  the  money,  then  and  afterwards, 
and  at  any  time.     The  good  luck,  or  good  judgment,  or  good 
management,  or  bad,  of  the  taker  of  it  in  other  transactions, 
is  not  material. 

Judgment  reversed. 
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Joseph  E.  Veal,  administrator,  plaintiff  in  error,  w.  A.  M. 
Pebkebson,  deputy  sheriff,  defendant  in  error. 

1.  Where,  on  a  mle  against  a  sheriff  for  failnre  to  sell  realty  levied  oo,  it 
appeared,  fiom  his  answer,  which  was  not  traversed,  that  a  claim  had 
been  interposed,  and  that  throngh  inadvertence,  the  magistrate,  who 
took  the  clainoant's  affidavit,  failed  to  sign  the  jarat,  bat  that  to  the 
best  of  the  sheriff^s  knowledge  and  belief  the  affidavit  was  sworn  to 
before  the  magistrate ;  and  it  also  appeared  that  there  was  a  failare  to 
insert  anj  amoant  of  penalty  in  the  claim  bond ;  and  it  was  agreed  be- 
tween the  parties  that  the  Justice  of  the  Peace,  and  the  surety  upon 
the  claim  bond  "  are  to  be  considered  as  present  and  ready  to  consent 
to  or  make  any  amendment  or  certiBcate  of  or  pertaining  to  the  cl«m 
papers  consistent  with  the  facts  of  the  case,  which  at  that  stage  of  the 
proceedings,  could  legally  be  made,''  and  it  farther  appeared  that  the 
client  was  also  willing  to  the  correction,  and  an  order  was  taken  refer- 
ing  the  caose  to  the  Jndge  at  Chambers : 

Hddj  That  the  decision  of  the  Judge  permitting  the  magistrate  to  sign 
the  jurat  nunc  pro  tune  was  a  finding  upoii  the  ixsue  of  fact  as  to 
whether  the  affidavit  had  been  sworn  to  or  not  before  the  magistrate, 
which  was  warranted,  in  the  absence  of  contradiction,  by  the  sheriff's 
answer,  that  to  the  best  of  his  knowledge  and  belief  it  had  been  so 
sworn  to. 

2.  It  was  not  error,  as  a  matter  of  law,  to  permit  the  signing  nunc  pro 
tunc, 

Z.  The  obligors  consenting,  the  bond  was  properly  adjudged  to  be  amend- 
able. 

Rule  against  sheriff.  Amendment.  Claim.  Before  Judge 
HoPKiKS.  Fulton  county.  At  Chambers.  February  16th, 
1872. 

At  the  October  Term,  1871,  of  Fulton  Superior  Court,  a 
rule  nisi  issued  in  favor  of  Joseph  E.  Veal,  as  administrator 
of  William  L.  Skidmore,  deceased,  against  A.  M.  Perkerson, 
deputy  sheriff,  stating  that  an  execution  in  fiivor  of  said 
administrator,  against  Virgil  S.  Allen,  principal,  and  Jeffer- 
son Johnson,  security,  for  the  sum  of  ^85  30,  principal,  be- 
sides interest  and  costs,  had  been  levied  by  said  Perkeraon  on 
certain  real  estate,  as  the  property  of  the  defendant  Allen,  on 
June  24th,  1871,  and  had  been  returned  to  the  clerk's  office, 
imexecuted,  having  attached  to  the  same  a  pretended  claim 
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affidavit  in  favor  of  John  R.  Merchant,  trustee,  not  made  be- 
fore or  tested  by  any  person  or  oflBoer,  and  a  pretended  claim 
bond  with  no  sum  specified  therein,  the  penal  part  being  leflb 
blank,  requiring  said  Perkerson  to  show  cause  why  a  rule  ab- 
solute should  not  issue  i^inst  him  for  the  amount  of  said 
execution. 

The  deputy  sheriff  answered  that  the  claim  affidavit  and 
bond  were  accepted  by  him,  believing  that  the  same  were 
sufficient;  that  the  omission  to  fill  the  blank  in  the  bond  was 
casaal  and  accidental;  that  to  the  best  of  respondent's  knowl- 
edge and  belief  the  claim  affidavit  was  sworn  to  before  Bobert 
A.  Johnson,  a  Justice  of  the  Peace ;  that  the  said  Justice  of 
the  Peace  being  now  in  Court,  respondent  moves  that  he  be 
permitted  to  sign  the  affidavit  nuuQ  pro  tunc;  that  the  secu- 
rity on  said  bond  being  present,  respondent  moves  that  the 
bond,  with  hLs  consent,  be  amended  by  inserting  in  the  blank 
an  amount  equal  to  double  the  sum  due  on  the  execution;  that 
the  filing  of  said  claim  prevented  the  money  being  made  upon 
tbe  execution  by  the  sale  of  the  property  levied  on. 

By  consent  of  all  parties  at  interest  an  order  was  entered  on 
the  minutes,  setting  said  cause  down  for  a  hearing  in  vacation. 

The  following  agreement  was  also  entered  into:  '^In  the 
argument  of  this  motion  before  his  Honor  Judge  Hopkins^ 
had  at  chambers  as  provided  by  agreed  order  entered  on  the 
minutes  in  term,  it  is  agreed  that  the  Justice  of  the  Peace, 
R.  A.  Johnson,  and  the  security,  W,  L.  Hubbard,  are  to  be 
considered  as  present  and  ready  to  consent  to  or  to  make  any 
amendment  or  certificate  of  or  pertaining  to  the  claim  papers, 
consistent  with  the  fiicts  of  the  case,  which,  at  that  stage  of 
the  proceeding,  could  l^ally  be  made.  It  is  further  agreed, 
that  for  the  purposes  of  this  rule,  all  such  amendments  and 
certificates  be  treated  as  made  at  the  hearing  of  the  rule.  It 
is  farther  agreed,  that  either  party  have  the  right  to  except  as 
if  the  case  were  heard  in  term." 

Upon  the  hearing  the  Court  discharged  the  rule,  and  plain- 
tiff excepted,  and  assigns  said  ruling  as  error. 
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£.  N.  Bboyles,  for  plaintiff  in  error. 

Ist.  Affidavit  notbeii^  attested  is  void:  IstDenioR.,  429; 
Ist  Ab.  N.  Y.  Digest,  65;  20  Ga.  R.,  735;  Ist  TiSd's  Pr., 
491;  8  Ga.,  R.,  521.  Affidavit  not  amendable:  Code,  aeo- 
tion  3454;  26  Ga.  R.,  436;  Ibid.,  577;  28  Ga.  R.,  27;  20 
Ga.  R,  106;  7  Ga.  R.,  167. 

2d.  It  was  the  datj  of  the  officer  to  sdl  unless  a  legal 
olaim  was  filed:  5  Ga.  R.,  576;  43  Ga.  R.,  250;  11  Ga.  R., 
298;  28  Ga.  R.,  613;  43  Ga.  R.,  213. 

3d.  The  subsequent  amendments  cannot  puige  the  sheriff 
of  contempt:  11  Ga.  R.,  298;  28  Ga.  R.,  613;  43  Ga.  R., 
213;  30Ga.R.,  878. 

HiLLYEB  &  Brother,  for  defendant : 

1st.  The  sheriff  can  only  be  attached  for  a  contempt :  Code, 
sec.  3873. 

2d.  It  is  the  oath  that  gives  effect  to  the  affidavit,  and  not 
the  certificate :  Code,  sec.  3446. 

3d.  The  sheriff  is  not  liable  for  such  mistakes  in  bonds  and 
affidavits  in  the  absence  of  mala  fides :  5  Ga.  R.,  178 ;  26  Ga. 
R.,  463 ;  7  Ga.  R.,  448, 

4th.  It  is  not  proposed  to  amend  the  affidavit,  but  msrdy 
the  entry  of  the  officer :  Code,  sec.  3446. 

5th.  Claim  affidavit,  being  part  of  a  proceeding  already 
pending,  is  amendable :  Code,  sec.  3453,  et  acq. 

Montgomery,  Judge. 

1.  Upon  the  hearing  of  this  case  before  the  Supreme  Court, 
it  Mras  insisted  by  counsel  for  plaintiff  in  error  that  the  agree- 
ment entered  into  between  the  counsel,  and  which  is  set  fertli 
in  the  statement  of  fiicts  by  the  Reporter,  was  not  intended  to 
admit,  and  does  not  by  its  terms  admit,  that  the  claim  affi- 
davit was,  in  truth,  sworn  to  before  the  magistrate.  Tbe 
counsel  is,  perhaps,  correct  in  his  interpretation  of  the  lao^ 
guage  used  in  the  agreement.    But  if  not  admitted,  tiien  it 
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was  one  of  the  iasues  submitted  bj  the  consent  order  to  the 
Judge,  and  he  hajs  found  the  issue  in  &vor  of  the  claimant^ 
this  finding  is  the  verdict  of  the  tribunal  selected  by  the  par- 
ties to  try  the  case,  and  is  supported  by  the  answer  of  the 
sheri^  that,  to  the  best  of  his  knowledge  and  belief,  it  was  so 
sworn  to,  and  ihis  answer  is  not  contradicted  or  excepted  to. 
We  think,  therefore,  that  the  finding  of  the  Judge  is  conda- 
sive  as  to  the  issue  of  fact  raised. 

2.  Was  he  right  in  permitting  the  magistrate  to  sign  the 
jurai^  nunc  pro  tunc  f  In  other  words,  is  the  jurat  amendable 
so  as  to  make  it  speak  the  truth  ?  Different  forms  are  re- 
quired by  the  rules  of  the  different  English  Courts  to  be  com- 
plied with  in  the  jurcUs  to  affidavits  intended  to  be  used  before 
those  Courts :  1  Tidd's  Pr.,  495.  In  the  common  pleaa,  if 
the  month  be  omitted  in  the  jurat  of  an  affidavit  of  the  d^ 
lively  of  a  declaration  against  a  prisoner  in  custody,  it  is  defeo- 
tzVe  and  cannot  be  amended :  Wood  et  al.  vs.  Stephens,  a  pris- 
oner, 3  Moore,  236.  '^  But,  though  the  omission  of  the  form 
directed  to  be  inserted  in  the  jurat  of  an  affidavit,  may  be  an 
objection  to  its  being  received  in  the  Court,  whose  rules  have 
not  been  complied  with,  yet,  still,  it  seems  that  perjury  can  be 
assigned  upon  it :"  1  Tidd,  496.  I  know  of  no  rule  of  Court 
or  law  in  Georgia  prescribing  any  special  form  oi  jurat  to  an 
affidavit.  The  jurat  is  no  part  of  the  affidavit  proper.  Where 
a  law  requires  a  copy  of  an  affidavit  to  be  served  upon  the  ad- 
verse party,  it  is  not  necessary  to  serve  a  copy  of  the  jurat: 
Livingston  09.  Chatham,  2  Johns.,  479 ;  unless,  without  it, 
facts  stated  may  be  unintelligible :  Union  Furnace  Company 
t«.  Shepherd,  2  Hill,  (N.  Y.,)  413.  And  even  then  the  mag- 
istrate's name  may  be  omitted :  Chase  vs.  Edwards  &  Bull,  2 
Wend.,  283.  If,  then,  the  jurat  is  no  part  of  the  affidavit 
proper,  why  should  it  not  be  amendable?  It  is  no  part  of 
the  oath — simply  an  officer's  entry.  True,  Judge  Lumpkin, 
in  Birdmmg  &  Sledge  vs.  McLaren^  8  Georgia^  521,  speaking 
&r  himself,  thought  an  attachment  affidavit  wanting  the  mag- 
istrate's signature  was  fatally  defective.  Two  observations  may 
be  made  on  that  case :  1st.  Though  the  point  was  in  the  case, 
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tlie  other  two  Judges  declined  to  put  their  judgment  upon 
ground^  and  refiuined  from  expressing  any  opinion  upon  it. 
2d.  At  that  time^  plaintiff  in  attachment  were  held  to  a  veij 
strict  compliance  with  the  attachment  laws,  and  almost  anj 
irregularity  was  held  fatally  defective.  The  weight  of  au- 
thority in  the  State  is  certainly  against  the  opinion  there  ex- 
pressed by  Judge  Lumpkin.  Judge  Alexander  held  difierently 
in  that  case^  and  Judge  Lumpkin's  associates  declined  to  over- 
rule him  on  that  ground.  In  the  i^resent  case,  Judge  Hopkins, 
whose  l^al  ability  is  unquestioned,  holds  with  Ju^e  Alex- 
ander. I  cannot  but  think  Judge  Lumpkin  failed  to  bring  to 
the  consideration  of  the  point  his  usual  powers  of  discrimina- 
tion, and  confounded  the  certificate  authenticating  the  affidavit 
widi  the  oath  itself.  The  case  relied  on  by  him  in  3  Qaine'a 
New  York  Reports  is  directly  contraiy  to  The  Pec^le  ex  rd, 
Churchwell  d  al.  vs.  Rensselaer,  6  Wendell's  New  York  Re- 
ports, 543.  But  clerks  of  the  Superior  Courts  have  autbori^ 
to  administer  oaths  and  take  affidavits  in  all  cases  permitted 
by  law,  etc. :  Code,  sec  267.  The  mistake  or  mi^rision  of  a 
clerk  or  other  ministerial  offioer  shall,  in  no  case,  work  to  the 
injury  of  a  party  where,  by  an  ammdment,  justice  may  be 
promoted :  Code,  3456.  A  clerk  of  the  Superior  Court  then 
had  the  power  to  take  this  affidavit ;  had  he  done  so,  the  jurat 
might  have  been  amended  under  the  section  last  quoted.  Does 
the  &ct  that  the*affiant  swore  before  a  Justice  put  him  in  a 
worse  position  than  he  would  have  been  in  had  he  taken  the 
oath  before  a  derk  ?  We  think  the  amendment  wa^  properly 
allowed  to  be  made  nunc  pro  tunc.  That  being  so,  the  amend- 
ment relates  back  and  makes  the  affidavit  perfect  ab  tnttfo,  and 
the  rule  should  not  have  been  made  absolute  for  this  alleged 
defect. 

3.  The  amendment  of  the  bond  was  a  matter  entiidy  be- 
tween the  sheriff  and  the  obligors;  they  consenting,  the  amend- 
ment was  pn^)erly  allowed.  The  sheriff's  duty  was  to  furnish 
the  proper  bond.  If  he  did  so,  in  good  fiiith,  before  any  pea- 
sible  harm  could  come  to  plaintiff,  the  latter  had  no  cause  of 
ocHnplaint :  Sogers  vs.  May^  26  Qeorgia,  463 ;  OMof  vs.  Mor* 
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gan^  5  /&.,  178.     Neither  on  this  acoount,  then,  should  the 
role  be  made  absolute  against  the  sheriff. 
Judgment  affirmed. 


JoHX  Doe,  ex  demise  of  Lemuel  Garner  et  al,  plaintiff 
in  error,  V8.  Richard  Roe,  casual  ejector,  and  W.  W. 
GiBBS,  tenant  in  possession,  defendants  in  error. 

Tbe  purchaser  of  real  estate  from  a  defendantf  pending  an  appeal  from 
the  first  verdict  and  judgment  thereon,  is  not  protected  as  a  bofia  fide 
parcfaaser,  under  the  provisions  of  the  8526lh  section  of  the  Revised 
Code,  when  aach  purchaser  has  been  in  possession  of  the  property  for 
four  years  from  the  date  of  the  judgment  on  the  first  verdict,  but  not 
for  four  years  from  the  date  of  the  final  judgment  on  the  appeal  trial. 

(R.) 

Ejectment.  Judgment  lien.  JSoTia  fidz  purchaser.  Before 
Judge  Parrot.  Murray  Superior  Court.  March  Term, 
1872. 

For  the  facts  of  this  case,  see  the  decision. 

Johnson  &  McCamy,  for  plaintiffs  in  error. 

1st.  Possession  by  purchaser  for  four  yeare  discharges  from 
j^idgment  Hen:  Code,  section  3525;  39  Ga.  R.,  344;  42  Ga. 
R.,  250. 

2d.  Equity  will  restrain  sale  pending  appeal :  42  Ga.  R., 
255. 

3d.  Title  prevented  from  accruing,  how:  39  Gra.  R.,  344 v 

D,  A.  Waucbr,  by  brief,  for  defendants. 

Pending  appeal  levy  cannot  be  made:  Code,  sections  3511, 
3572.  Effect  of  judgment  when  appeal  has  been  entered :  1 
Ga.  R.,  92 ;  8  lb.,  121 ;  18  /6.,  467 ;  19  /6.,  298.  If  the  Court 
difieTB  with  me  as  to  the  construction  of  sections  3523,  3525, 
of  the  Code,  then  I  insist  that  section  3525  is  a  statute  of  lim- 
itations, and  was  suspended  until  July  21st,  1868.    I  ask  tbe 
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Court  to  review  39  Georgia  JteporUf  406,  and  347.  I  refer 
to  Judge  Warner^s  dissenting  opinion,  beginning  on  page  353. 
The  3d  section  of  the  Stay  Law  of  1865-6  was  not  held  unoon-' 
stitntional:  37  Gtu  B..,  124.  I  refer  to  the  dissenting  opinion 
in  this  case  as  my  argument  on  the  constitotionality  of  tie 
Stay  Law.  Chief  Justice  Brown  agreed  with  the  dissenting 
Judge:  38  Ga,  R.,  369;  39  lb.,  369. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant,  to  recover  the  possession  of  a  house  and 
lot  in  the  town  of  Spring  Place,  in  the  county  of  Murray. 
The  following  statement  of  facts  were  agreed  on  by  the  par- 
ties at  the  trial:  ^'That  one  Randall  was  the  owner  of  the 
premises  in  dispute  from  the  year  1856;  that  he  sold  and  con-  ' 
veyed  the  same  to  Garner,  the  plaintiff's  lessor,  on  the  24th  day 
of  April,  1863,  who  went  into  the  possession  thereof,  and  oon- 
tinned  in  possession,  either  by  himself  or  tenants,  up  to  the 
month  of  January,  1869;  that  on  the  8th  day  of  July,  1861, 
Whitemore  obtained  a  verdict  and  judgment  against  Ran- 
dall, from  which  Randall  entered  an  appeal,  which  was  pend- 
ing uiitil  the  17th  of  October,  1866,  when  the  final  verdict  and 
judgment  in  the  case  was  rendered  against  bim.  An  execil- 
tion  issued  upon  this  final  judgment  on  the  7th  of  December, 
1864,  and  was  levied  on  the  property  sued  for  and  sold  by 
the  sheriff  as  the  property  of  Randall,  on  the  6th  of  January, 
1868,  and  purchased  by  Walker,  who  in  the  month  of  Maroh 
thereafter,  sold  the  property  to  Gibbs,  the  defendant,  who  has 
been  in  possession  of  it  ever  since. 

The  Court  charged  the  jury  that  the  judgment  entered  up 
on  the  first  verdict,  from  which  an  appeal  was  taken  in  1861, 
prevented  an  alienation  of  the  property  by  the  defendant, 
pending  the  appeal,  and  as  it  was  admitted  the  plaintiff  had 
not  been  in  possession  of  the  property  for  four  years  fix)m  the 
rendition  of  the  final  judgment,  the  plaintiff  could  not  re- 
cover, to  which  charge  the  plaintiff  excepted.  The  only  qaes- 
tion  made  in  this  case  is  whether  a  purchaser  of  real  estate 
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&om  a  defendant,  pending  an  appeal  from  the  first  verdict  and 
jadgment  thereon,  is  protected  as  a  bona  fde  purchaser  under 
the  pfovisions  of  the  3525th  section  of  the  Code,  when  such 
purchaser  has  been  in  the  possession  of  the  property  for  four 
years  from  the  date  of  the  judgment  on  the  first  verdict,  but 
has  not  been  in  possession  of  the  property  for  four  ye^rs  from 
the  date  of  the  final  judgment  on  the  appeal  trial.  It  is  con- 
tended by  the  plaintiff  in  error  that  he^is  so  protected,  because 
that  section  of  the  Code  declares  that  the  property  shall  be 
discharged  from  the  lien  of  any  judgment  against  the  person 
&om  whom  he  purchased.  The  first  judgment  on  the  verdict 
only  bound  the  defendant's  property  so  &r  as  to  pr^ent  an 
alienation  of  it  by  the  defendant  between  the  signing  of  the 
first  judgment  and  the  signing  of  the  final  judgment  on  the 
appeal  trial :  Code,  3523.  The  judgment  signed  upon  the 
first  verdict  was  suspended  pending  the  appeal :  Code,  3511. 
The  plaintiff  could  not  have  enforced  the  collection  of  his 
judgment  by  levy  and  sale  of  the  defendant's  property  until 
he  had  obtained  his  final  judgment  on  the  appeal  trial  m  Oc- 
tober, 1866,  and  it  is  admitted  that  the  plaintiff  had  not  been 
in  possession  of  the  property  four  years  from  that  time.  It  k 
quite  clear,  we  think,  that  the  time  did  not  begin  to  run  against 
the  plaintiff  in  the  judgment  until  he  had  obtained  and  could 
enforce  it  against  the  property  of  the  defendant ;  and,  there- 
fore, the  lien  of  the  judgment  was  not  discharged  firom  the 
l>roper<y  purchased  by  the  plaintiff  from  Randall,  the  defend- 
ant in  that  judgment. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


RoBEBT  H.  Jackson,  administrator,  plaintiff  in  error,  vs. 
^XSCY  Jacksox,  administratrix,  defendant  in  error. 

!•  In  a  Bait  on  a  note,  a  verdict  finding  for  the  plaintiff  ''  principal,  in- 
terest and  cost/'  not  stating  the  amount,  is  eqaivmlent  to  finding  the 
•urn  wbich  the  declaration  shows  on  its  face  to  be  dne,  and  is  suffi- 
cienUy  definite. 
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2,  A  note  given  daring  the  war,  in  renewal  of  another  made  betSSrSue 
war,  18  not  sabject  to  be  scaled  under  the  Ordinance  of  1866 ;  where 
the  defendant  offers  slight  evidence  that  the  renewed  note  was  given  by 
wmy  of  compromise  of  the  old  debt,  about  which  there  was  some  dis* 
pate,  and  that  it  wms  agreed  that  it  shoald  be  paid  in  Confederate 
monejy  but  the  evidence  is  indefinite  in  its  character,  and  the  jury  dis- 
regard it,  the  Court  should  not  disturb  the  verdict  on  this  account. 

8.  A  new  trial  will  not  be  granted  on  the  ground  that  the  Court  permit- 
ted plaintiff's  coansel  to  ask  a  witness  if  he  knows  of  any  other  trans- 
actioB  between  the  partiee  other  than  the  one  about  which  he  is  called 
to  testify,  especially  if  he  answer  in  the  negative,  even  where  it  is  to 
the  plaintiff's  advantage  to  show  that  there  had  been  no  other. 

4.  This  Coart  cannot  undertake  to  decide  upon  the  validity  of  objections 
to  evidence,  where  the  bill  of  exceptions  only  states  that  the  evidence 
was  objected  to  and  the  objection  overruled,  withoat  staling  the  ground 
of  Che  objections. 

5.  Proof  that  the  maker  of  a  note  was  trying  to  borrow  Confederate 
money  with  which  to  pay  it  off,  is  no  proof  that  the  note  was  payable 
in  Confederate  currency,  or  that  the  payee  had  agreed  to  receive  soch 
money  in  payment,  especially  when  the  testimony  fails  to  show  any 
knowledge  on  the  part  of  the  payee  of  the  attempted  loan,  and  was 
properly  r^ected. 

<L  That  a  third  person  ''  as  defendant  understood  was  agent  of  plaintiff" 
(defendant  so  testifying)  is  no  proof  of  the  agency,  and  was  properly 
rejected. 

7.  It  is  no  error  to  refiise  to  permit  an  agent  to  testify  as  to  the  eontents 
of  a  letter  received  from  his  principal,  who  had  lefl  the  State,  to  the 
effect  that  if  he  (the  principal)  could  get  a  good  place  in  Georgia,  he 
would  move  back,  even  though  the  letter  was  shown  to  the  plaintiff 
with  a  view  of  effecting  a  purchase  from  him,  the  letter  itself  not  being 
offered  in  evidence,  though  in  possession  of  defendant,  and  the  con- 
tents stated  being  irrelevant. 

t.  Evidence  of  a  witness,  since  deceased,  given  on  a  former  trial,  of  the 
same  case  between  the  same  parties,  reduced  to  writing  and  agreed 
upon  by  counsel,  is  admissible  on  a  subsequent  trial. 

9.  It  is  not  error  to  submit  to  the  jury  the  question  of  payment  of  taxes 
under  the  Relief  Act  of  1870,  at  the  same  time  the  other  issues  involved 
are  submitted  to  them. 

10.  There  wastio  error  in  charging  the  jury  "that  they  should,  in  their 
verdict,  find  separately  upon  two  issues,  to-wit :  first,  whether  or  not 
it  was  necessary  for  the  plaintiff  to  file  his  affidavit  of  payment  of  taxes 
in  this  case ;  secondly,  whether  the  pencil  entry  on  the  note  was  a 
memorandum  of  sale  on  a  credit." 

11.  Whether  an  entry  in  pencil  on  a  note  as  follows:  '*  Received  on  Uie 
within  note  the  amount  of  my  cotton,  at  twenty  cents  per  pound, 

'vrch  18th,  186 — ,"  not  signed,  and  testified  by  one  of  the  witn< 
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to  be  in  the  same  handwriting  with  the  body  and  signature  of  the  note, 
was  a  credit|  or  simply  a  memorandam  from  which  another  entry,  in 
ink,  which  was  a  credit,  was  made  was  properly  submitted,  under  the 
evidence  in  this  case,  to  the  jury. 

12.  It  is  not  error  in  the  Court  to  fail  to  give  in  charge  an  oral  request  of 
connself  made  in  the  course  of  his  argument  to  the  jury,  or  in  failing 
to  charge  any  principle  not  requested  in  writing. 

18.  If  a  difference  exists  between  the  Court  and  counsel  as  to  what  took 
place  on  thd  trial,  and  the  Court  calls  upon  other  counsel,  who  were 
present  but  not  in  the  case,  to  aid  his  memory,  and  becomes  satisfied 
as  to  what  is  the  true  state  of  the  facts  as  they  occurred,  it  is  not  error 
to  refuse  to  hear  all  of  the  defendant's  counsel,  having  already  heard 
two  of  them. 

14.  A  party  who  is  induced  to  enter  into  a  contract  through  the  fraud  of 
the  other  party  to  the  contract,  may  repudiate  the  contract  or  claim  an 
abatement  of  the  price  he  has  agreed  to  pay,  to  the  extent  of  the  dam- 
age suffered.  To  make  this  rule  applicable,  there  must  first  be  proof 
of  the  fraud. 

15.  Assignments  of  ^ror  so  indefinitely  stated  as  to  leave  this  Court  un- 
certain an  to  the  error  complained  of,  cannot  be  considered. 

16.  Where  it  is  necessary  to  laythe  foundation  for  any  proof  proposed  to 
be  made,  by  preliminary  proof,  the  Court  must  necessarily  determine, 
in  the  first  instance,  whether  the  preliminary  proof  has  been  made,  in 
order  to  decide  whether  the  evidence  sought  to  be  introduced  to  prove 
the  main  fact  is  admissible  or  not. 

17.  The  judgment  of  the  Court  below  will  not  be  reversed  for  immate- 
rial errors. 

18.  Where  an  agent  purchases  for  his  principal  property,  which  the  agent 
has  full  opportunity  of  examining,  and  about  which  no  misrepresenta- 
tion is  made  by  the  other  party,  and  there  is  no  evidence  of  trust  or 
confidence  reposed,  requiring  the  seller  to  state  any  deterioration  which 
may  have  occurred  since  the  principal  last  saw  the  property,  if  the 
property  should  prove  of  less  value  than  the  agent  and  his  principal 
supposed,  it  is  no  ground  for  rescinding  the  contract  or  abating  the 
price. 

19.  The  verdict  is  not  contrary  to  law,  equity,  evidence,  nor  the  weight 
of  evidence. 

Verdict.  Renewal  note.  Scaling  Ordinance  of  1865.  Im- 
material error.  Bill  of  exceptions.  Assignment  of  error. 
Evidence.  Proof  of  agency.  Evidence  of  deceased  witness. 
Relief  Act  of  1870.  Practice.  Request  to  charge.  Fraud. 
Principal  and  agent.  Motion  for  new  trial.*  Before  Judge 
TVright.    Heard  county.   At  Chambers.    March  26th,  1872. 
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Nancy  Jackson,  as  administratrix  upon  the  estate  of  James 
Jackson,  deceased,  brought  complaint  against  Robert  H.  Jack- 
son, as  administrator  upon  the  estate  of  Alfred  H.  Jackson, 
deceased,  for  the  sum  of  $S,216  32,  besides  interest,  alleged 
to  be  due  upon  the  following  promissory  note: 

"$6,216  32.  "February  9th,  1863.  * 

"One  day  after  date  I  promise  to  pay  James  Jackson,  or 
bearer,  five  thousand  two  hundred  and  sixteen  dollars  and 
thirfy-two  cents.  (Signed) 

"A.  H.  Jackson/' 

Credits.    Received  18th  March,  1863,  $2,150  50,  it  being 
for  twenty  bales  of  cotton  sold  on  the  18th  of  March,  1863. 
By  $700  00,  25th  of  April,  1866. 

(Signed)  James  Jackbok. 

(Pendl  credit.)    Received  on  the  within  note,  the  amount  of 
my  cotton,  at  20  cents  per  pound.    March  18th,  186... 

The  defendant  pleaded  the  general  issue;  Confederate  money 
consideration;  that  if  any  portion  of  said  note  was  given  fiur 
land,  it  must  have  been  for  the  settlement  whereon  defendant's 
intestate  resided  at  the  time  of  his  death ;  that  plaintiff's  in- 
testate sold  to  defendant's  intestate  said  land  when  defendant's 
intestate  resided  in  the  State  of  Arkansas,  and  was  not  present 
himself  at  the  time  of  said  purchase,  but  bought  it  by  letter 
correspondence,  and  was  influenced  to  make  said  purchase 
solely  fix)m  the  representations  of  said  plaintiff's  intestate  m 
reference  to  the  condition  and  value  of  the  same,  which  rep- 
resentations were  untrue. 

The  jury  returned  a  verdict  as  follows:  "We,  the  jury, 
find  that  it  is  not  necessary  to  file  affidavit  in  this  case.  We, 
the  jury,  also  find  and  regard  the  writing  in  pencil  as  a  mto- 
orandum  and  nothing  else.  We,  the  jury,  also  further  find 
for  plaintiff,  principal,  interest  and  cost" 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 
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1st  Because  said  verdict  was  indefinite^  and  is  in  law  no  find- 
ing in  the  case. 

2d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  and  contrary  to  law. 

3d.  Because  the  verdict  was  contrary  to  the  evidence^  to 
equity  and  to  law  in  the  trial  of  such  cases  under  the  Relief 
Acts  of  Greorgia  and  the  Ordinance  of  1865. 

4th.  Because^  when  plaintiff's  counsel  asked  J.  Barnett  if 
he  knew  of  any  other  transaction  between  Alfred  and  James 
Jackson,  except  about  the  land,  the  Court  overruled  the  ob- 
jection of  defendant  to  said  question. 

5th.  Because  the  Court  overruled  defendant's  objections  to 
the  second,  third,  fourth,  fifth,  and  sixth  interrogatories  to,  and 
answers  of  John  F.  Moreland,  which  are  as  follows,  to-wit : 

2d.  "What  do  you  know  of  a  promissory  note  of  which 
the  following  is  a  copy  (note  sued  on  with  credits?)  When 
did  yon  examine  and  inspect  the  note  of  which  the  foregoing 
is  a  copy,  and  for  what  purpose  did  you  examine  it  ?  Give 
time  and  place  as  nearly  as  you  can?'' 

"  I  was  one  of  the  appraisers,  and  also  one  of  the  distribu- 
tors of  the  estate  of  James  Jackson.  I  recollect  distinctly 
about  the  pencil  entry  referred  to  on  the  back  of  the  note. 
The  date  of  said  entry  was  legible  then  as  1863.  The  figure 
^3'  was  perceptibly  dimmer  then  than  the  U86,'  but  was  leg- 
ible.^' 

3d.  "In  whose  handwriting  is  the  body  or  face  of  the 
note,  and  by  whom  signed?" 

"I  do  not  know.  I  feel  confident,  however,  that  the  body 
of  the  note  and  the  signature  is  the  same  handwriting." 

4tJi.  "In  whose  handwriting  is  the  credit  of  the  18th  of 
March,  1863,  which  is  signed  by  James  Jackson?" 

"The  credit  of  March,  1863,  referred  to,  is  in  the  hand^ 
writing  of  John  Douglass,  and  the  signature  to  said  credit  is 
in  the  handwriting  of  James  Jackson,  deceased." 

5th.  "In  whose  handwriting  is  the  entry  written  with  pen- 
cil of  March  18th,  186..,  for  cotton  at  twenty  cents  per 
pound?    Please  state  the  date  of  the  entry,  or  state  what  the 
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last  figure  of  the  date  is  which  is  dim?  8tate  how  you  oome 
to  know  what  the  date  is^  or  what  the  obscure  figure  is,  to-wit: 
the  pencil  entry  or  memorandum?" 

''The  pencil  entry  referred  to  is  in  the  same  hand  writing 
as  the  body  and  signature  of  the  note  in  question.  The  date 
of  said  entry  is  March  18th,  1863.  The  last  figure  is  a  '  3.' 
I  know  it  from  having  carefully  examined  it  at  the  time  of 
the  appraisement  and  distribution  of  the  estate  of  James  Jack- 
son, deceased,  as  ahswered  in  reply  to  second  interrogatory." 

6th.  ''  Please  state  what  similarity  there  is  in  the  writing 
of  the  note,  and  whether  the  writing  is  by  the  same  hand? 
State  what  has  been  your  business,  calling  your  attention  to 
handwriting,  or  anything  else  showing  that  you  are  an  ex- 
pert?" 

"There  is  a  very  great  similarity  in  the  handwriting  of 
the  body,  and  the  signature  to  the  note,  and  the  pencil  entry 
on  the  back  of  the  note.  I  have  in  mind  the  formation  of 
t,  th,  d,  in  the  face  of  the  note,  and  in  the  pencil  indorsement 

referred  to In  the  year  1868  I  became  a  bank  agent, 

and  transacted  a  great  deal  of  business  in  that  capacity  until 
after  the  war  came  on,  and  during  the  war,  in  March,  1864, 1 
was  appointed  Confederate  States  Repositary,  which  appoint- 
ment I  filled  until  the  war  closed,  and  at  present,  I  am  cashier 
of  the  LaGrrangje  Banking  and  Trust  Company,  of  LaOrange, 
Greorgia.  I  have  endeavored  to  fill  all  these  offices  carefully 
and  diligently,  and  may,  therefore,  be  considered  an  expert. 
Examinations  of  handwritings  and  comparisons  so  as  to  guard 
against  counterfeits,  constitute  an  important  part  of  a  banker's 
business." 

6th.  Because  B.  M.  Jennings  was  asked  to  state  all  he  knew 
of  Alfred  Jackson's  trying  to  borrow  any  money,  to  pay  off 
James  Jackson,  about  the  time  he  saw  him  hauling  cotton  to 
LaGrange.  To  which  question  plaintiff  objected,  unless  in 
the  hearing  and  presence  of  James  Jackson,  which  objeedon 
was  sustained  by  the  Court. 

7th.  Because  R.  H.  Jackson  stated  that  he  had  had  conver- 
sations witli  Josiah  Jackson,  '^  who,  as  he  understood,  was  agent 
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of  Nancy  Jackson.''    To  which  answer  plaintiff  objected  and 
the  objection  was  sostained  hy  the  Court. 

8th.  Because  R,  H.  Jackson  being  on  the  stand,  testified 
that  he  received  a  letter  from  Alfred  Jackson,  which  he  showed 
to  James  Jackson,  and  then  there  proposed  to  show  what  the 
letter  said  as  to  being  dissatisfied  with  Arkansas  and  if  he 
coald  get  a  good  place  in  Georgia,  he  would  remove  back  to 
Geoigia,  saying  he  had  the  letter  in  his  hand.  On  objection 
made  by  plaintiff,  the  evidence  was  excluded  by  the  Court. 

9th.  Because  the  Court  erred  in  the  following  ruling ;  de- 
fendant's counsel  asked  R.  H.  Jackson,  "you  knew  the  con- 
dition of  the  land  when  Alfred  moved  to  Arkansas,  of  the 
subsequent  injury  to  it,  and  of  the  value  of  the  payments  that 
were  made :   Now,  state  whether  or  not  the  payments  made 
amount  to  as  much  as  the  value  of  the  land,  in  its  real  condi- 
tion, when  sold  ?"     Plaintiff's  counsel  objected  on  the  ground. 
that  BO  sufficient  foundation  had  been  laid  by  proving  fraud 
on  the  part  of  James  Jackson.     The  Court  said  in  substance,. 
that  the  defendant  had  not  laid  the  foundation  for  such  proof. 
Defendant's  counsel  stated  that  he  hoped  the  Court  would  not 
intimate  any  opinion  as  to  the  testimony.  The  Court  said  it  had 
not  done  and  counsel  should  not  intimate  that  it  had  y  that 
in  the  admission  or  rejection  of  testimony  the  Court  had  a 
Hght  to  consider  what  had  or  had  not  been  proven,  and  that 
counsel  had  stated  that  they  would  prove  fraud  and  had  not 
done  90 ;  that  the  defendant  had  taken  up  his  evidence,  as  it 
were,  backwards,  and  evidence  should  not  proceed  on  this  line, 
unless  counsel  would  state  in  their  place,  they  expected  to  estab- 
Ksh  fraud  on  the  part  of  James  Jackson.     The  defendant 
c«)ntended  that  the  evidence  was  admissible.    1st.  As  applied 
to  the  mistepresentations  or  concealments  of  James  Jackson. 
2d.  Under  the  Relief  Ordinance  of  1866.     Finally,  the  Court 
^stated  that  he  might  ask  the  value. 

10th,  Because  the  Court  erred  in  allowing  the  agreed  brief 
of  testimony  of  Hope  Cook,  given  in  on  a  former  trial,  to  be 
read,  the  witness  being  dead.    Also,  in  allowing  his  evidence 

VOU  ZLTIL  8. 
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of  the  present  value  of  the  land  to  be  read  over  the  objections 
of  defendant. 

11th.  Becauise  the  Court  erred  in  having  the  issue  tendered 
as  to  the  question  of  the  payment  of  taxes,  under  the  Act  of 
1870,  tried  with  the  case,  and  in  not  ordering  a  jury  to  try 
that  collateral  issue  separately,  upon  the  suggestion  of  defend- 
ant's counsel. 

12th.  Because  the  Court  erred  in  charging  the  jury  as 
follows;  to-wit:  "That  they  should  in  their  verdict  find  sep- 
arately upon  two  issues,  to-wit:  1st.  Whether  or  not  it 
was  necessary  for  plaintiff  to  file  an  affidavit  of  the  payment 
of  taxes  in  this  case.  2d.  Whether  the  pencil  entry  on  the 
notQ  was  a  memorandum  of  sale  or  a  credit.^' 

13th.  Because  the  Court  erred  in  not  receiving  from  coun- 
sel before  he  commenced  his  charge  the  written  requests  to 
charge,  which  counsel  notified  him  that  he  had  and  in  instruct^ 
ing  counsel  to  wait  until  he  completed  the  delivery  of  his 
charge. 

14th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, to-wit:  "That  if  they  believed  from  iiie  evidence,  that 
it  was  agreed  and  contracted  between  the  parties  that  this 
note  should  be  discharged  in  Confederate  money,  then  it  was 
their  duty  to  subject  the  debt  to  the  Ordinance  of  1866,  and 
to  find  upon  principles  of  equity,''  and  in  &iling  to  charge 
that  "in  that  event  it  was  the  duty  of  the  jury  to  scale  the 
note  by  the  value  of  Confederate  money  as  compared  to  green- 
backs," and  in  &iling  to  charge  the  jury  that  "the  burden  of 
proof  on  a  note  dated  February  9tb,  1868,  and  due  one  day 
after  date,  is  on  the  plaintiff  to  show  it  was  in  renewal  of  a 
transaction  previous  to  June  1st,  1861." 

16th.  Because  the  Court  erred  in  limiting  the  jury  in  the 
charge  to  the  consideration  as  to  whether  the  pencil  entry  oa 
the  note  was  a  credit  or  a  memorandum,  and  allowing  them 
to  find  that  issue  at  all,  that  being  in  effect  construing  the  same, 
and  in  failing  to  charge  them  as  requested  by  defendant's  coun- 
sel in  argument,  "that  if  they  believed  the  note  or  any  entry 
on  it  had  been  altered  or  become  obliterated,  the  presump- 
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tion  of  law  is  i^inst  the  party  from  whose  custody  it  comes 
into  Court,  and  if  they  believed  the  alteration  or  obliteration 
unintentional,  provided  they  can  discover  what  the  writing 
originally  was  to  their  satisfaction  to  a  moral  certainty,  they 
will  execute  the  instrument,  but  unless  fully  and  clearly  sat- 
isfied, they  should  hold  the  paper  void." 

16th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, to-wit :  "  That,  in  cases  of  conflict,  it  was  their  duty  to 
reconcile  the  testimony,"  and  in  charging  no  more  on  that 
subject,  and  in  failing  to  charge  the  jury  as  to  the  weight  of 
positive  testimony  as  compared  to  negative  testimony. 

17th,  Because  the  Court  erred  in  charging  the  jury  relative 
to  the  evidence  given  in  as  to  the  facts  of  the  sale,  and  whilst 
charging  on  the  effect  of  fraud,  misrepresentation  and  conceal- 
ment, in  not  going  further  and  charging  as  requested  by  de- 
fendant's counsel  in  argument,  as  follows,  to-wit:  "If  the 
jury  should  believe,  from  the  evidence,  that  Alfred  Jackson 
agreed  to  the  sale  of  the  land,  under  a  mistake  of  fact  that 
arose  from  no  fault  or  agency  of  his  as  to  the  condition  of 
any  part  thereof,  then  it  was  their  duty  to  allow  defendant  the 
proven  difference,  if  any,  between  the  value  of  the  land  in  the 
condition  it  was  at  the  time  he  knew  it  and  at  the  time  of 
sale." 

18th.  Because  the  verdict  of  the  jury  is  in  plain  and  pal- 
pable violation  of  the  charge  of  the  Court,  as  follows,  to-wit: 
"  That  if  they  should  find  for  the  plaintifl^  they  must  set  forth 
the  specific  amount  of  principal  in  dollars  and  cents,  with  in- 
terests and  costs  of  suit" 

19th.  Because  the  Court  erred  in  the  following  ruling :  As 
soon  as  the  verdict  was  received  and  published,  counsel  for 
defendant  ol:]gected  to  the  same  as  being  no  sufficient  finding, 
and  objected  to  its  being  placed  of  record.  Upon  counsel  for 
plaintiff  saying  that  they  were  willing  to  accept  the  verdict  as 
it  was,  the  Court  allowed  it  to  go  to  record, 

20th.  Because,  during  the  hearing  of  the  motion  for  a  new 
trial,  the  Court  having  stated  a  difference  to  exist  between 
himself  and  counsel  for  defendant  concerning  the  statements 
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set  forth  in  the  ninth  ground  of  the  motion  for  a  new  trial, 
when  exceptions  were  taken  to  the  Court's  remarks  in  the 
presence  and  hearing  of  the  jury,  about  the  evidence,  and 
after  the  Court  had  heard  the  versions  of  B.  H.  Bigham,  C. 
AY.  Mabry,  J.  A.  Speer  and  Hugh  Buchanan,  the  first  two 
stating  that  they  were  substantially  correct,  as  set  forth,  and 
the  last  two  that  something  of  the  kind  had  occurred,  counsel 
for  defendant  suggested  that  the  Court  then  and  there  hear 
the  evidence  of  L.  H.  Featherston,  one  of  defendant's  coun- 
sel, and  of  J.  A.  Ponder,  clerk  of  the  Superior  Court.  The 
Court  refused  to  pursue  this  course. 

21st.  Because  the  whole  charge  of  the  Court  is  error,  fail- 
ing to  give  to  the  jury  a  clear  statement  of  the  law  of  the 
case,  confining  and  limiting  them  to  certain  issues,  and  giving 
to  certain  issues  undue  importance,  and  failing  to  charge  so 
that  all  and  each  part  of  the  evidence  would  receive  its  doe 
weight,  and  especially  in  charging,  in  substance,  that  it  was 
the  duty  of  a  party  injured  by  being  deceived,  under  the  rules 
laid  down,  when  he  discovered  he  was  deceived,  to  promptly 
call  the  attention  of  the  vendor  to  it,  and  offer  the  property 
back. 

The  Court  charged  the  jury  as  follows,  to-wit : 

'*  In  considering  this  case,  you  are  the  exclusive  judges  of 
the  &cts.  It  is  my  duty  to  give  you  in  charge  the  principles 
of  law,  and  there  my  duty  ends.  Defendant's  counsel  have 
raised  an  issue  that  the  note  sued  on  was  given  between  June 
Ist^  1861,  and  June  1st,  1865,  and  that,  therefore,  [it  is  the 
duty  of  the  plaintiff  to  file  the  affidavit  of  the  payment  o£ 
taxes  required  by  the  Act  of  1870,  and  prove  the  same.  I 
will  read  you  the  sections  of  that  Act  bearing  on  the  issue.'' 
(Here  the  Court  read  the  first  and  fifteenth  sections  of  the  Ad 
which  provide  that  where  the  defendant  is  in  possession,  attlie 
commencement  of  the  suit,  of  the  property,  for  the  purdtaae 
of  which  the  debt  was  (k>ntracted,  then  such  tax  affidavit  and 
proof  is  unnecessary.) 

''  Plaintiff  contends  that  this  note  falls  within  the  excq>- 
tion.    Thus,  you  see,  the  issue  is  made.    Upon  it  your  fix^ 
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investigations  are  to  take  place,  and  upon  it  you  are  to  find  a 
separate  finding.  It  is  next  contended  that  this  note  falls 
within  the  Ordinance  of  1865,  usually  called  the  Scaling  Or- 
dinance.'* (His  Honor  here  read  tlie  Ordinance,  including 
the  proviso.)  "  If  you  believe  it  falls  within  the  Ordinance, 
you  can  consider  the  value  of  the  consideration,  or  of  the  cur- 
rency contemplated  by  the  parties,  or  both.  You  may  run 
either  schedule.  You  have  large  powers — equitable  powers. 
Your  province  is  great.  But  if  you  should  believe  frond  the 
evidence,  that  a  trade  for  land  was  made  previous  to  Jupe  1st, 
1861,  and  that  this  note  was  given  in  renewal  of  the  same, 
and  on  the  same  consideration ,  then  it  does  not  &11  within  the 
Ordinance  of  1865.  But  if  you  should  believe  that,  at  the 
time  of  such  renewal,  it  was  the  agreement  and  contract  of  the 
parties  that  it  was  to  be  paid  in  Confederate  money,  whether 
the  original  consideration  was  for  land  or  not,  it  is  subject  to 
the  Ordinance  of  1865,  and  to  be  decided  upon  principles  of 
equity. 

"  Fraud  may  be  actual  or  constructive.  Actual  fraud  con- 
sists in  any  kind  of  artifice  by  which  another  is  deceived. 
Constructive  fraud  consists  in  any  act  of  omission,  contrary  to 
legal  or  equitable  duty,  trust,  or  confidence  justly  reposed, 
which  is  contrary  to  good  conscience,  and  operates  to  the  in- 
jury of  anotlier.  Misrepresentation  of  a  material  fact,  made 
willfully  to  deceive,  or  recklessly,  without  knowledge,  and 
acted  upon  by  the  opposite  party,  or  if  made  by  mistake,  and 
innocently,  and  acted  on  by  the  opposite  party,  constitutes 
I^al  fraud. 

"  Suppression  of  a  fact,  material  to  be  known,  and  which 
the  party  is  under  obligations  to  communicate,  constitutes 
firaud.  The  obligation  to  communicate  may  arise  from  the 
confidential  relations  of  the  parties,  or  from  the  particular 
drcomstances  of  the  case.  Any  relation  shall  be  deemed  con- 
fidential arising  from  nature  or  created  by  law,  or  resulting 
from  contracts,  where  one  party  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  will,  conduct  and  interest  of  an- 
other; or  where,  from  similar  relations  of  mutual  confidence, 
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the  law  requires  the  utmost  good  fiiith,  such  as  partoefSy  jNrin- 
cipal  and  agmt.  If  one  party  sells  land  to  another,  and  the 
party  purchasing  has  no  opportunity  of  examining  the  hind, 
but  relies  solely  upon  the  representation  of  the  person  firom 
whom  he  is  buying,  and  the  property  so  bought  does  not  come 
up  to  the  representation,  for  instance,  as  to  soil,  the  quantity  of 
bottom  land,  its  eligibility  for  a  site  for  a  town,  dty  or  vil- 
lage, or  any  other  special  purpose,  it  is  a  fraud,  and  would 
authoriae  either  a  rescission  of  the  contract  or  damages,  at  the 
option  of  the  punduiser. 

'^  If  a  fraud  be  practiced  upon  a  party,  it  is  the  duty  of  the 
party  upon  whom  it  is  practiced  to  take  advantage  of  it  within 
a  reasonable  time  after  its  discovery,  either  by  an  offer  to  re- 
scind the  contract,  or  to  have  the  same  canceled ;  and  if  a 
party  acquiesce  for  a  long  time,  and  does  not  propose,  after  the 
disooveiy,  to  repudiate  the  contract,  but  retains  possession,  and 
if  bought  on  a  credit,  makes  payments  or  renews  the  note,  the 
presumption  of  law  is  that  he  waives  the  fraud,  and  he  cannot 
afterwards  set  it  up. 

'^  Upon  a  question  of  fraud  in  the  sale  of  lands,  the  testi- 
mony should  be  restrained  to  its  value  at  the  time  of  sale,  and 
not  its  present  worth,  in  order  to  fix  the  damages,  and  the  rule 
of  damages  for  a  &lse  representation,  or  the  suppression  of  a 
fiict  material  to  be  known,  and  which  a  party  is  under  obliga- 
tion to  communicate,  is  that  there  must  be  a  deduction  from 
the  agreed  price  in  proportion  to  the  article's  departure  in 
value  from  said  agreed  price. 

''  The  construction  of  a  contract  is  a  question  for  the  Court. 
The  cardinal  rule  of  construction  is  to  ascertain  the  intention 
of  the  parties.  If  that  intention  be  clear,  and  it  contiaveD^ 
no  rule  of  law,  and  sufficient  words  be  used  to*  arrive  at  the 
intention,  it  shall  be  enforced,  irrespective  of  all  teAnical  or 
arbitnuy  rules  of  oonstrucdoa.  The  intention  of  parties  may 
differ  among  themselves.  In  such  case,  the  meaning  placed 
4H1  the  contract  by  one  party,  and  known  to  be  thus  under- 
stood by  the  other  party  at  the  lime,  shall  be  hdd  as  the  true 
meaning.   liThere  any  matter  of  &ct  is  involved,  (as  the  pioper 
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reading  of  an  obscurely  written  word,)  the  jury  shall  find  the 
Act.  Thus,  you  remember,  that  upon  this  note  there  appears 
to  be  two  entries :  one  in  pencil  venting  and  the  other  in  ink. 
It  IB  for  you  to  determine  what  this  pencil  entry  means; 
whether  it  v^  intended  as  a  credit  or  as  a  memorandum  of  a  sale^ 
and  upon  this  it  is  your  duty  to  make  a  separate  findingi  and 
declare  in  your  verdict  how  you  regard  it 

^  All  verdicts  must  be  either  for  the  plaintiff  or  defendant, 
and  in  matters  of  debt,  in  dollars  and  cents.  If  you  should 
believe  that  this  pencil  entry  was  intended  as  a  credit,  you 
must  ascertain  from  the  evidence  how  much  cotton  was  sold, 
and  at  what  price.  There  is  a  maxim  of  law  that  that  is  cer- 
tain that  can  be  rendered  certain.  If  there  be  an  entry  on  a 
note,  that,  of  itself,  is  unasoertainable,  before  a  jury  can 
make  a  finding  upon  it,  there  must  be  evidence  to  explain 
and  render  certain  that  which,  without  the  proof,  is  uncertain. 
Then  if  you  believe  from  the  evidence  that  this  entry  in  pen- 
cil writing  was  intended  as  a  distinct  credit,  independent  of 
toy  other  entry,  and  is  not  the  same  cotton  as  that  referred  to 
in  another  entiy  on  the  note,  in  ink  writing,  and  there  is  evi- 
dence to  satisfy  you  of  the  quantity  and  price  of  said  cotton, 
then  it  is  your  duty  to  find  such  a  credit  in  fitvor  of  the  de- 
fendant. But  if  you  believe  it  to  be  the  same  cotton  referred 
to  in  the  writing  in  ink,  then  you  should  so  deckre  in  your 
verdict.  If  you  believe  from  the  evidence  that  between  the  1st 
of  June,  1861,  and  the  1st  of  June,  1865,  the  decedents — 
that  is,  James  Jackson,  in  his  lifetime,  and  Alfred  H.  Jack- 
eon,  in  his  lifetime-— a^rteed  that  this  note,  given  originally 
for  land,  before  there  was  such  a  currency  as  Confederate 
money,  and  after  there  was  such  a  currency,  should  be  paid  in 
this  eurrem^,  and  it  was  the  intention  of  the  parties  that  this 
should  be  the  kind  of  currency,  it  was  competent  for  them  to 
do  sov  It  was  a  new  contract  between  them,  and  fells  within 
the  Ordinance  of  1865. 

^  Now,  gentlemen,  it  is  for  you  to  consider  all  the  evidence 
g^iven,  and  to  find  either  for  the  plaintiff  or  defendant.  In 
where  there  is  apparent  conflict  of  testimony^  you  are  to 
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Strive  to  reooDcile  it  so  as  to  impate  peijuiy  to  no  one.  If 
yon  find  that  this  is  snch  a  case  as  requires  the  tax  affidavit, 
yon  will  so  find,  and  that  will  be  an  end  of  the  case.  If  yoa 
find  that  it  is  not  such  a  caso,  you  will  set  it  forth  in  a  sepa- 
rate and  distinct  statement  to  that  efieet,  and  next  consider 
whether  the  pencil  entry  is  a  credit  or  memcnrandum  o£  sGde, 
and  make  a  separate  and  distinct  statement  of  your  finding  on 
that  issue.  If  you  find  for  the  plaintifi^,  you  must  set  forth 
distinctly,  in  dollars  and  cents,  the  sura  you  may  so  find,  with 
interest  and  costs  of  suit,  and  the  form  of  your  verdict  will 
be :  '  We,  the  jury,  find  for  plaintifi^  so  many  dollars  and  cents 
principal,  with  interest  and  oostB  of  suit'  If  you  find  for 
defendant,  the  form  of  your  verdict  wiU  be :  ^  We,  the  juryy 
find  for  defendant' " 

The  Court  then  inquired  of  counsel  if  they  had  any  re- 
quests to  submit,  and  none  being  presented  he  directed  the  juiy 
to  retire  and  make  up  their  verdict. 

To  the  ninth  an^  othw  grounds  of  error,  the  Court  adds 
the  following  note: 

''Upon  the  trial  of  this  case  defendant's  counsel  pr(^M)6ed 
to  prove  the  condition  of  the  bottom  land  previous  to  the  sale 
fix>m  James  Jackson  to  Alfi:ed  H.  Jackson,  and  that  aftor 
Alfired  H.  Jacdcson  had  moved  to  the  Slate  of  Arkansas,  a 
certain  mill-dam  had  broken  and  overflowed  the  said  bottoms, 
thereby  damaging  the  land ;  and  the  proposition  was  to  prove 
the  amount  of  damage,  and  to  prove,  gen^*ally,  a  change  and 
depreciation  in  value  of  the  lands  in  consequence  of  the  said 
overflow,  and  counsel  for  plaintifi^  objected  because  they  had 
laid  no  foundation  for  it,  and  the  Court  Mras  about  to  sustain 
the  objection,  when  defendant's  counsel,  B.  H.  Bigham,  stated 
in  his  place  that  he  desired  to  conduct  his  case  in  his  own  way, 
and  that  he  expected  to  lay  the  foundation  by  proof  of  firaud 
upon  the  part  of  James  Jackson,  and  the  Court,  with  that 
promise,  permitted  him  to  go  on  with  the  testimony.  When, 
afterwards, « the  same  kind  of  proof  was  ofiered,  plaintiff's 
counsel  objected  again ;  whereupon,  the  Court  remarked,  that 
defendant's  counsel  had  stated  in  their  place  that  they  would 
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lay  the  foandation  for  the  testimonj,  and  that  if  they  did  not 
do  so,  the  Court  would  certainly  rule  out  such  testimony ; 
whereupon,  B.  H.  Bigham,  counsel  for  defendant,  expressed 
the  hope  that  the  Court  would  not  express  an  opinion  as  to 
what  had  or  had  not  been  proven.    To  which  reply  the  Court 
remarked  that  it  had  not  expressed  an  opinion,  and  would  not, 
and  stated  to  counsel  that  he  should  not  so  intimate,  becaase 
the  Court  has  ever  been,  and  was  on  that  occasion,  unusually 
cautions  not  even  to  intimate,  much  less  express  an  opinion, 
aad  that  the  Court  should  charge  the  jury  that  if  they  under- 
stood the  Court  as  iixtimating  an  opinion,  much  less  express- 
ing one,  that  they  should  disregard  it,  and  the  Court  did  so 
chai^ge  the  jury.    The  Court  did  say  that  if  it  had  expressed 
an  opinion  as  to  what  had  or  had  not  been  proven  in  ruling 
on  points  of  testimony,  the  Supreme  Court  had  decided  it  not 
to  be  error.     The  Court  expressed  no  opinion  as  to  what  had 
or  had  not  been  proven,  but  did  remark  that,  in  this  case,  the 
defendants  had,  as  it  were,  commenced,  their  testimony,  or 
taken  it  up,  backwards,  and  that  the  Court  would  not  permit 
it  again,  as  parties  insisted  that  the  foundation  had  been  laid 
upon  one  side,  and  it  was  denied  upon  the  other,  thereby  pro- 
ducing confusion.    Counsel  did  refer  to  several  decisions  of 
the  Supreme  Court  construing  the  Ordinance  of  1865,  which 
nobody  disputed,  and  which  decisions  gave  large  discretion  to 
juries,  which  the  Court  did  charge  to  the  jury  fully." 

To  the  twelfth  ground  of  error  the  Court  adds  the  follow- 
ing note: 

"The  Court  charged  the  jury  that  they  must  find  what  the 
pencil  entry  meant,  and  then,  upon  the  hypothesis  of  its  being 
a  credit  or  a  memorandum  of  sale,  see  chai^  annexed  on  that 
point" 

To  the  thirteenth  ground  of  error  the  Court  adds  the  fol- 
lowing note : 

'^  Defendant's  counsel,  B.  H.  Bigham,  came  upon  the  bench 
and  asked  the  Court  at  what  time  did  it  require  the  written 
leqaests  to  charge  to  be  handed  in.  The  Court  simply  re- 
ferred to  the  rule,  but  stated  that  its  practice  was  to  charge 
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the  jury^  and,  after  it  had  got  throagh,  that  if  there  were  any 
requests,  they  codld  hand  them  to  the  Coart,  in  writing,  and 
that  the  Court  would  either  charge  them  or  decline,  and  that 
the  Court  hardly  thought  that  he,  B.  H.  Bigham,  defendant's 
counsel,  would  be  dissatisfied  with  the  charge  when  the  Omrt 
got  through,  to  which  he  consented  and  retired,  and  when  the 
Court  got  through  with  its  charge,  the  Court  called  upon  the 
counsel,  both  for  the  plaintiff  and  the  defendant,  if  they  had 
any  requests  further  than  had  been  charged,  and  the  counsel 
for  plaintiff  had  no  requests,  and  B.  H.  Bigham,  counsel  for 
defendant,  promptly  responded  that  he  had  nothing  to  request, 
and  was  perfectly  satisfied  with  the  charge.  The  written  re- 
quests were  not  even  offered,  only  inquired  of  as  to  what  time 
they  should  be  presented,  and  they  were  neither  refused  or  de- 
clined, but  the  charge  was  so  full  and  so  satisfactory  to  defend- 
ant's counsel  that  he  did  not  offer  the  written  requests/' 

To  the  fi>urteenth  ground  of  error  the  Court  adds  the  fol- 
lowing note : 

^^  The  Court  charged  tliat  the  Ordinance  of  1865,  and  Bai^ 
ber's  Table  of  the  value  of  Confederate  money  having  been 
before  them  as  evidence,  if  they  believed  it  was  the  intention 
of  the  parties  that  the  note  should  be  paid  in  Confederate 
treasury  notes,  it  fell  within  the  Ordinance,  or  was  subject  to 
be  scaled  according  to  its  value.  The  Court  charged  the  jury 
that  they  must  believe  that  the  note  was  given  for  land,  and 
that  tlie  defendant  was  in  possession  of  it  at  the  oommenoe- 
ment  of  the  suit,  otherwise  it  would  not  come  within  the  ex- 
ceptions of  the  Relief  Act  of  1870.  That  possession  by  the 
administrator,  the  family  of  deceased,  or  the  widow  in  right 
of  dower,  was  such  a  possession  as  would  bring  it  within  the 
exception  of  the  Relief  Law  of  1870,  and  relieve  the  plaintiff 
from  filing  the  tax  affidavit,  and  that  this  must  appear  by 
proof.  That  if  the  original  note  was  for  the  land,  and  the 
note  sued  on  was  simply  in  renewal,  it  still  was  a  land  note, 
and  within  the  exception  of  the  Act  of  1870.'^ 

To  the  fifteenth  ground  of  error  the  Court  adds  the  follow- 
ing note : 
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''In  r^ard  to  the  meinorandum  the  Court  refers  to  his 
written  charge^  leaving  it  to  the  jury  to  find  what  the  pencil 
entry  meant.  The  Court  is  not  clear  as  to  whether  it  read 
section  2801  of  the  Code^  but  substantially  charged  it,  partic- 
ularly that  the  materiality  of  the  alteration  is  a  question  of 
law,  and  the  fact  a  question  for  a  jury,  (see  section  2802^)  and 
the  Court  then  felt  that  it  had  gone  further  than  it  was  auth- 
orized on  that  point  by  the  testimony." 

To  the  sixteenth  ground  of  error  the  Court  adds  the  follow- 
ing note : 

''The  Court  did  charge  the  jury  that  where  the  testimony 
of  witnesses  was  conflicting,  it  was  their  duty  to  reconcile  it  if 
they  could,  (I  speak  in  the  past  tense^)  imputing  ])erjury  to  no 
one,  and  that  the  testimony  of  those  witnesses  was  entitled  to 
the  greater  strength  who  had  the  best  opportunity  of  knowing 
and  the  least  inducement  to  perjury.  I  do  not  think  I  chai^ged 
opon  the  subject  of  positive  and  n^ative  testimony,  nor  was  I 
requested,  either  in  the  argument  or  at  any  time.  It  might 
have  been  argued  to  the  jury  by  counsel^  nor  do  I  now  con- 
ceive that,  under  the  evidence,  there  was  a  necessity  for  it." 

The  evidence  is  unnecessary  to  an  understanding  of  the  de- 
cision of  the  Court,  and  is,  therefore^  not  set  forth;  beyond 
what  is  hereinbefore  contained. 

The  motion  for  a  new  trial  was  overruled  and  defendant  ex- 
cepted upon  each  of  the  aforesaid  grounds,  and  now  assigns 
said  rulings  as  error. 

BioHAM  &  Whitaker;  L.  H.  Featherston;  C.  W, 
Mabry,  for  plaintiff  in  error. 

Speer  &  Speer,  for  defendant :  Id  oertutn  est  qaod  eertum 
reddi  potest :  40  Ga.  R.,  1 58.  Declarations  in  party's  &vor 
iil^l :  36  Ga.  B.,  380.  Cook's  evidence  was  legal :  39  Ga. 
K.,  77 ;  Code,  sec.  3729.  Separate  trial  of  tax  issue  not  requi- 
site: 43  Ga.  B.,  315.  Time  within  which  sale  must  be  repu- 
diated :  Story's  £q.  Jur.,  sec.  203 ;  40  Ga.  B.,  205 ;  Code,  sees. 
2166,  2168.  Different  result  not  produced,  errors  not  consid- 
ered:  42  Ga.  B.,  306 ;  41  Ibid.,  507,  675 ;  37  Ibid.,  101, 334; 
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36  Ibid.,  618 ;  30  Ibid,,  660,  857 ;  26  /«rf.,  171 ;  25  /6iU, 
640;27/6id,  334 

MoNTOOMEUY,  Judge. 

1.  Id  oertum  est  quod  eertum  reddi  potest  is  too  trite  a  max- 
im, and  of  too  oommon  application  to  need  elaboration.  The 
record  and  verdict,  taken  together,  show  the  exact  sum  which 
the  jury  meant  to  find  for  the  plaintiff.  The  finding  is,  there- 
fore, sufficiently  certain :  Mitchell  vs.  Addison^  20  Oeorgutf  50. 

^.  The  note  sued  on  was  given  in  renewal  of  one  made  be- 
fore the  war.  To  such  a  contract  the  Oi-dinanoe  of  1865  was 
not  intended  to  apply.  It  is  expressly  excepted  by  the  pro- 
viso to  the  second  section.  There  was  some  slight  evidence 
offered  on  the  part  of  the  defendant  that  the  note  was  given 
in  compromise  of  the  former  debt,  and  was  to  have  been  paid 
in  Confederate  currency.  This  established,  the  contract  would 
have  been  brought  within  tlie  operation  of  the  Ordinance. 
And,  hod  th«  jury  so  found,  we  would  probably  not  have  dis- 
turbed the  verdict.  The  difficulty  is,  they  found  otherwise, 
and  the  evidence  in  conflict  ^ith  the  verdict,  on  this  point,  is 
of  too  indefinite  a  character  to  warrant  this  Court  in  inter- 
fering. 

3.  The  negative  answer  of  Bamett  to  the  question  propoun- 
ded to  him,  objected  to  in  the  fourth  ground  for  new  trial,  was 
wholly  immaterial  and  could  not  have  prejudiced  the  defend- 
ant's case ;  that  a  man  does  not  know  of  the  existence  of  a 
fact  is,  generally,  no  proof  of  its  non-existence,  and  it  would 
be  difficult  to  select  a  jury  so  little  intelligent  as  not  to  unde^ 
stand  this.  The  failure  to  prove  the  facts,  on  the  part  of  the 
defendant,  where  it  was  his  interest  to  make  such  proof,  if 
possible,  would  have  far  more  weight  with  them.  The  error 
here,  if  any,  is  too  immaterial  to  warrant  a  reversal. 

4.  This  Court  has  two  or  three  times  decided,  that  to  war- 
rant a  reversal  on  the  ground  of  the  overruling  of  objections 
to  evidence,  by  the  Court  below,  the  record  must  show  what 
the  objections  were:  5  O^or^,  156,  Koltoek  et  oL  vs.  Jack- 
son; 14  OeorffiOj  174,  Ingram  et  aL  vs.  LiUk;  20  Georghj 
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134,  OoodUUUe  va.  Roe.  We  think  this  rule  should  be  ad- 
hered to.  Any  other  would  entrap  the  Judge  below,  and 
operate  as  a  surprise  upon  the  other  side.  If  interrogatories 
are  objected  to,  because  not  properly  executed,  and  the  objec- 
tion rightly  overruled,  would  it  be  fair  either  to  Court  or 
opposite  counsel  to  permit  plaintiiT  in  error  to  insist  here  that 
they  were  illegally  admitted,  because  the  witness  for  some  reason 
was  an  incompetent  one  ?  Or,  if  a  deed  be  objected  to,  on  the 
ground  that  it  only  conveyed  a  life  estate,  (where  it  was  im- 
portant to  show  the  grant  of  a  fee,)  and  overruled,  ought  the 
prty  to  be  allowed  to  urge  here  that  it  is  not  properly  record- 
ed? If  the  nature  of  the  question  or  objection  would  suggest 
the  ground  of  objection,  and  exclude  all  others,  perhaps  that 
might  be  sufficiently  definite.     That  is  not  this  case. 

5.  The  proof  offered  to  show  that  Alfred  Jackson  was 
tiring  to  borrow  Confederate  money,  with  which  to  pay  off 
the  debt,  now  sued  for,  was  entirely  irrelevant  and  would  have 
established  nothing  pertinent  to  the  issue  if  admitted.  There 
was  DO  knowledge  shown  on  the  part  of  James  Jackson  of 
this  attempted  loan  for  any  such  purpose,  or  indeed  for  any 
j)urpo6e,  nor  any  consent  by  him  to  receive  such  payment.  •  It 
simply  was  no  part  of  the  res  gedce. 

6.  R.  H.  Jackson's  testimony,  that  he  had  had  conversations 
with  Josiah  Jackson,  '^  who  as  he  (witness)  understood  was 
agent  of  Nancy  Jackson,"  was  clearly  hearsay  and  no  proof  of 
the  agency.     It  was  properly  rejected. 

7.  Upon  what  principle  it  was  sought  to  admit  R.  H.  Jack- 
wn's  testimony  of  the  contents  of  a  letter  which  he  held  in 
his  hand,  we  are  somewhat  at  a  loss  to  understand.  The  con- 
tents as  far  as  disclosed  were  irrelevant.  The  letter  itself  was 
not  offered  in  evidence.  The  i&ct  that  it  was  shown  to  James 
Jackson  cannot  make  £•  H.  Jackson's  testimony  of  its  con- 
tents admissible. 

8.  Cook's  testimony  as  given  on  a  former  trial,  was  reduced 
to  writing  and  agreed  upon  as  correct.  Where  the  necessity 
of  proving  it  under  such  a  state  of  facts  ?  In  Adair  vs.  Adair y 
3^  Georffia,  75,  just  such  evidence  was  held  admissible.    The 
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only  substantial  difference  between  that  case  and  the  present 
is,  that  there  the  witness  had  only  left  the  State — ^here  he  is 
dead.  The  difference  in  fiivor  of  the  admissibility  of  the  evi- 
dence is  on  the  side  of  the  case  at  bar. 

9.  Section  four  of  the  Relief  Act  of  1870,  does  not  provide 
for  any  separate  trial  of  the  issue  as  to  whether  the  taxes  on 
the  contract  sued  on,  have  been  paid  or  not.  It  only  makes 
it  necessary  for  the  plaintiff  to  prove  the  fact  of  tlieir  payment 
before  he  shall  be  entitled  to  recover.  If  the  jury  are  clearly 
satisfied  that  the  taxes  have  not  been  paid,  then  under  the  Act, 
they  must  find  that  fact  specially,  not  find  generally  for  the  de- 
fendant, upon  which  the  case  will  be  dismissed,  leaving  the 
plaintiff  at  liberty  to  commence  a  new  suit,  if  perchance,  his 
claim  is  not  barred  by  the  statute  of  limitations.  But  when 
they  find  that  the  taxes  have  been  paid,  where  the  necessity  of 
two  trials  when  one  answers  every  purpose? 

10.  While  a  general  verdict  of  so  much  for  principal,  with 
interest  and  costs,  would  have  answered  every  purpose,  the 
manner  in  which  the  jury  rendered  their  verdict  cannot 
be  said  to  be  objectionable,  and  the  charge  of  the  Court  com- 
plained of  in  the  twelfth  ground  for  new  trial,  callihg  the 
attention  of  the  jury  separately  to  the  issue,  of  the  necessity 
of  an  affidavit  of  the  payment  of  taxes  was  necessary,  for  non 
oanstatf  that  the  jurj'  would  not  find  in  iavor  of  the  defendant 
upon  the  tax  issue,  and  if  they  did,  that  ended  the  case,  so  far 
as  their  duties  were  concerned.  If  they  found  the  tax  issne 
in  fitvor  of  the  plaintiff,  as  they  must  have  done  from  their 
verdict,  it  then  became  necessary  for  them  to  consider  the 
pencil  entry  on  the  note,  if  it  was  a  credit,  their  verdict  would 
be  for  one  amount,  if  it  was  not,  for  another.  Finding  that 
it  was  not,  it  is  true  they  might  have  found  a  specific  sum  as 
principal  without  further  notice  of  the  pencil  entry,  or  they 
might  have  rendered  a  verdict  as  they  did  which  made  it  suffi- 
ciently certain,  as  already  indicated.  This  objection  goes  more 
to  the  form  than  the  substance  of  the  verdict.  And  we  find 
no  error  in  the  charge  of  the  Court  submitting  the  issues  to 
the  jury  in  the  manner  complained  of. 
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11.  Whether  the  pencil  entry  waB  intended  as  a  credit  or  as 
a  memorandum,  from  which  to  make  a  credit  entry  in  ink, 
was  properly  a  question  for  the  jury,  under  the  evidence,  and 
there  was  no  error  in  leaving  it  to  them.  This  entry  in  pencil 
was  signed  by  no  one,  and  was  in  the  same  handwriting  with 
the  body  and  signature  of  the  note ;  in  other  words,  in  the 
handwriting  of  the  maker.  Counsel  for  defendant  insisted 
it  was  a  credit.  It  could  only  be  so  upon  the  hypothesis  that 
the  holder  had  authorized  the  maker  to  make  the  entry  for 
him.  Was  this  a  question  of  law  or  fact?  If  the  latter,  it 
was  the  province  of  the  jury  to  determine  it. 

12.  When,  in  civil  cases,  counsel  desires  a  charge  made  to 
the  jury,  they  should  request  the  same  in  writing ;  otherwise, 
they  cannot  complain  of  the  failure  of  the  Court  to  give  it : 
Street  vs.  Lynch^  38  Georgia^  631,  and  authorities  there  cited. 

13.  This  Court  cannot  undertake  to  prescribe  to  a  Judge  of 
the  Superior  Court  how  he  must  satisfy  himself,  on  a  motion 
for  a  new  trial,  as  to  what  actually  occurred  at  the  trial.  If 
a  difference  exist  between  himself  and  counsel  as  to  what  did 
occur,  he  will,  doubtless,  take  every  feir  means  of  refreshing 
his  memory.  At  least,  we  see  nothing  in  the  course  pursued 
by  the  Court  in  this  instance  which  calls  for  interference  on 
our  part  He  heard  two  of  the  counsel  for  plaintiff  in  error 
give  their  recollection  of  the  events  as  they  occurred,  and  eiso 
heard  counsel,  who  were  present,  but  not  in  the  case. 

14.  The  abstract  principle  contended  for  by  counsel  for 
plaintiff  in  error,  that  a  party  who  is  induced  to  enter  into  a 
contract  through  the  fraud  of  the  other  party  to  the  contract, 
may  repudiate  the  contract,  or  claim  an  abatement  of  the  price 
he  has  agreed  to  pay  to  the  extent  of  the  damage  suffered,  is 
true.  But  the  evidence  fails  to  show  any  fraud  on  the  part  of 
the  defendant's  intestate.  The  land  trade  seems  to  have  been 
sought  by  the  intestate  of  the  plaintiff  in  error,  through  the 
plaintiff  in  error,  himself,  as  his  agent,  with  full  opportunity 
on  the  part  of  the  latter  to  examine  the  premises,  and  no  trust 
or  oonfidenoe  reposed  in  the  vendor.  How,  then,  is  the  prin- 
ciple applicable  ? 
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15.  One  or  more  of  the  assignments  of  error  in  this  case  is 
so  indefinite  as  to  leave  us  in  doubt  of  what  the  plaintiff  in 
error  complains.  The  ninth  ground  for  new  trial,  for  instance, 
states  that  defendant's  counsel  asked  the  witness,  R.  H.  Jack- 
son, the  following  question :  "  You  knew  the  condition  of  the 
land  when  Alfred  moved  to  Arkansas,  and  of  the  injury,  and 
of  the  value  of  the  payments  that  were  made;  now  state 
whether  or  not  the  payments  made  amount  to  as  much  as  the 
value  of  the  land,  in  its  real  condition  when  sold  ?"  This 
question  is  objected  to,  and  a  history  given  of  an  altercation 
between  the  Court  and  counsel,  in  which  no  distinct  question 
is  presented  to  the  Court  for  adjudication.  The  ground  con- 
cludes :  ^^  Finally,  the  Coui't  stated  he  (counsel  for  plaintiff  in 
error,)  might  ask  the  value.  The  Court  erred  in  all  these 
rulings  and  decisions,  and  in  each  of  them.''  It  will  be  noted 
that  but  one  ruling  is  made,  and  that  in  favor  of  plaintiff  in 
error.  The  credit  on  the  note  showed  the  payments  made, 
and  the  witness  was  permitted  to  testify  to  ^the  value  of  the 
land.  What,  then,  are  the  rulings  and  decisions  complained 
of  in  this  ground  ? 

'  16.  While  not  distinctly  made,  as  above  intimated,  one  ad- 
ditional point  we  do  gather  from  the  ninth  ground  for  new 
trial,  which  is,  that  the  Court  had  no  right  to  determine 
whether  the  defendant  had,  by  proof  of  fraud  on  James  Jack- 
son's part,  laid  the  foundation  for  proving  the  value  of  the 
land  to  be  less  at  the  time  it  was  bought  than  the  price  agreed 
upon.  The  Court  claimed  this  right,  and  stated  that  the  de- 
fendant had  not  made  this  preliminary  proof,  but,  nevertheless, 
permitted  the  value  of  the  land  to  be  proved,  as  above  stated. 
We  think  the  Court  was  correct  in  claiming  the  right  to  deter- 
mine, in  the  first  instance,  whether  sufficient  proof  had  been 
offered  of  fraud,  on  James  Jackson's  part,'  to  let  in  proof 
which  would  entitle  the  defendant  to  an  abatement  of  the 
price  agreed  to  be  paid.  This  must  necessarily  be  so.  Unless 
fraud  was  proved,  the  defendant  was  not  entitled  to  an  abate- 
ment. When  plaintiff's  counsel  objected  to  proof  of  the  pricse, 
the  Court  was  the  only  tribunal  who  could  determine  whether 
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defendant's  preliminary  proof  had  entitled  him  to  go  outside 
of  his  contract  The  final  determination  of  the  question  of 
fraud  was,  of  course,  for  the  jury. 

17.  Many  of  the  errors  complained  of  are  of  that  immate- 
rial diaracter,  conceding  them  to  be  errors,  as  will  not  warrant 
a  disturbance  of  the  verdict,  and,  hence,  they  are  disposed  of 
by  the  general  rule,  that  the  judgment  of  the  Court  below 
will  not  be  reversed  for  immaterial  errors. 

18.  The  evidence  shows  that  the  land  was  purchased  by  R. 
H.  Jackson,  as  the  agent  of  Alfred  Jackson,  from  James  Jack- 
son, with  fiill  opportunity  of  examining  the  land ;  that  no 
misrepresentation  was  made  by  James  Jackson;  that  there 
was  no  relation  of  trust  or  confidence  between  the  parties. 
Under  such  facts,  there  is  no  rule  of  law  which  requires  a 
vendor  to  state  any  deterioration  which  may  have  occurred  in 
the  value  of  the  land  since  the  principal  last  saw  it.  If  the 
land  prove  of  less  value  than  tn^  agent  or  his  principal  sup- 
posed, it  is  no  ground  for  rescinding  the  contract  or  abating 
the  price.  If  a  person,  sui  juris,  make  a  contract  which 
proves  to  be  a  bad  one,  the  Courts  cannot  help  him  in  the  ab- 
sence of  firaud  on  the  part  of  the  person  with  whom  he  con- 
tracts. 

We  find  no  error  in  the  verdict,  from  any  cause. 
Judgment  affirmed. 


Solomon'  Woodfield,  plaintiff  in  error,  vs.  E.  F.  Colzey, 

defendant  in  error. 

t.  PhjBicians  keeping  aeeonnts,  which,  by  eastern,  beeome  due  at  the 
end  of  the  yeart  are  entitled  to  interest  on  their  accounts  from  the  end 
of  the  year.  They  come  within  the  equity  of  section  2081  of  the  Code, 
if  not  fairly  within  its  veiy  terros.i 

2.  The  TerdicI  in  this  case,  though  not  quite  satisfactory,  is  not  wholly 
nnsostatned  by  the  evidence,  and  this  Court  will  not  reverse  the  judg- 
ment of  the  Judge  of  the  Superior  Court  refusing  a  new  trial. 

Physician's  aooount.    Interest    Before  Judge  Johksok. 
Mosoogee  Superior  Court.    November  Term,  1871. 
Vol.  xltil  9. 
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E.  F.  Cobsej  institated  suit  by  attachment  against  Solomon 
Woudfield  npon  an  account  for  medical  services  renda^, 
commencing  on  February  4th,  1867,  running  through  die 
year  1867,  and  to  May  18th,  of  the  year  1868,  amounting  in 
the  aggr^ate  to  $142  00,  with  a  credit  of  $20  00.  A  charge 
of  $3  00  is  made  for  each  visit,  and  $2  00  for  each  prescrip- 
tion.    The  defendant  pleaded  the  general  issue  and  payment.. 

Plaintiff  testified  as  follows,  to-wit:  The  account  sued  upon 
is  correct ;  the  services  as  therein  stated  were  performed  npon 
defendant  and  members  of  his  fiunily  at  his  instance  and  re- 
quest; the  charges  are  reasonable;  no  part  of  the  account, 
except  $20  00,  was  ever  paid,  and  that  amount  was  not  paid 
to  plaintiff,  but  to  his  collector,  Collier;  defendant  did  not 
pay  plaintiff  $50  00  in  January,  or  at  any  other  time;  nor 
did  he  pay  plaintiff  $25  00  in  April,  or  at  any  other  time; 
plaintiff  is  positive  of  this ;  did  not  see  defendant  for  nearly  six 
months  previous  to  his  leaving  Columbus;  plaintiff  never 
made  out  an  account  against  Mrs.  Woodfield  for  $16  00;  Col- 
lier never  presented  such  an  account  as  bis  collector  to  Mrs. 
Woodfield;  Bob  Wood  waa  then  acting  as  plaintiff's  collec- 
tor; he  may  hav^e  presented  the  account;  plaintiff  told  Mrs, 
Woodfield  to  take  her  time  about  payment;  never  had  any 
conversation  with  Mrs.  Woodfield  about  her  husband's  hav- 
ing a  part  interest  in  a  brig  and  going  to  Savannah. 

Defendant  testified  as  follows,  to-wit :  He  did  employ  plain- 
tiff as  a  physician  as  stated  in  the  account  from  February  4th, 
1867,  to  January  16th,  1868,  but  only  until  then.  The  first 
payment  was  made  by  defendant  of  $20  00,  at  the  office  of 
the  Muscogee  Railroad  Company,  some  time  in  December, 
1867;  a  second  payment  of  $50  00  was  made. by  defendant 
about  January  5th  or  6th,  1868,  in  Columbus;  a  third  pay- 
ment  of  $25  00  was  made  on  April  13th,  1868,  the  day  on 
which  defendant  lefl  Columbus,  to  which  place  he  has  not 
since  returned*  The  said  payment  was  made  at  plaintiff's 
idence,  plaintiff  saying  to  the  defendant  at  the  time  that  it 
the  full  amount  of  his  bill ;  defendant  lefl  Columbus  on  the 
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day  of  the  last  paTment.  From  the  time  of  the  last  payment 
defendant  has  never  received  a  bill  or  been  in  any  way  noti- 
fied of  any  indebtedness,  but  rested  satisfied  with  the  assur- 
ance above  mentioned. 

Mrs,  Solomon  Woodfield  testified  as  follows,  to-wit:  Plain- 
tiff only  paid  her  three  visits  in  May,  1868,  and  a  bill  for 
§16  00  was  afterwards  presented  to  her  by  plaintiff's  collec- 
tor; shortly  after  defendant  left,  witness  had  a  conversation 
with  plaintiff,  in  which  he  stated  that  he  hod  seen  defendant 
a  few  days  before  he  left,  and  that  he  had  gone  to  Savannah, 
and  had  purchased  or  got  an  interest  in  a  brig  down  there^ 

Plaintiff,  in  rebuttal,  testified  as  follows,  to-wit:'  Plaintiff' 
paid  Mrs.  Woodfield  nine  visits  in  May,  1868 ;  is  certain  of 
this,  because  his  books  show  it.  The  entries  were  made  each 
day  when  the  visits  were  made.  Plaintiff  advertised  in  Jan- 
uary, 1868,  that  he  would  only  charge  $1  00  per  visit  for 
visits  in  town ;  these  visits  were  in  the  town;  the  advertisement 
only  remained  in  the  paper  a  week  or  so.  Plaintiff's  under- 
standing was  to  be  paid  cash,  though  nothing  was  said  about 
it  in  the  advertisement.  This  adveilisement  was  based  upon 
the  action  of  the  Medical  Board,  which  had  a  short  time  pre- 
viously agreed  to  require  cash  for  all  services.  The  great  ma- 
jority of  the  medical  business  in  Columbus  has  always  been 
done  on  the  credit  system.  Plaintiff  visited  defendant's  niece 
several  times  for  which  he  has  made  no  charge. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $88  00, 
principal,  and  $23  62,  interest 

The  defendant  moved  for  a  new  trial  because  the  verdict 
was  against  law,  equity  and  the  evidence,  and  the  allowance 
of  interest  unwarranted  by  the  law  and  facts  of  the  case. 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  defendant  excepted,  and  now  assigns  said  ruilng  as  error. 

Moses  &  Downing,  for  plaintiff  in  error. 

The  verdict  was  without  evidence :  4  (Ja.  R.,  428 ;  33  76., 
494;  43  76.,  343.  The  plaintiff  was  bound  by  his  adver- 
tisement: Greenleaf  on  Ev.,  1st  vol.,  sees.  27,  195,  207;  24 
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E.  C.  L.,  457;  64  E.  C.  L.,  863.  The  verdict  was  against 
law  and  equity:  39  Ga.  R.,  81 ;  30  lb.,  332;  22  76.,  544; 
12  Ib.j  45;  8  lb.,  71.  The  amount  of  interest  is  unauthor- 
ized: Code,  sees.  2030,  2037;  31  Ga.  R.,  326;  14  76.,  382; 
18  76.,  410;  15  76.,  332;  2  76.,  375;  1  76.,  287. 

Blandford  &  Crawford,  for  defendant. 

MoCay,  Judge. 

Section  2031  of  the  Code,  declaring  that  the  accounts  of 
meijphants,  tradesmen  and  mechanics,  which,  by  custom,  be- 
come due  at  the  end  of  the  year,  bear  interest,  etc.,  does  not, 
in  its  terms  and  by  express  language,  include  the  accounts  of 
physicians ;  but  they  are  clearly  within  its  equity,  as  are  all 
the  accounts  of  persons  doing  a  r^ular  business,  so  as  to  estab- 
lish a  custom  as  to  the  time  their  accounts  become  due ;  for 
that  seems  to  us  the  point  of  this  section.  The  L^islature  is 
not  to  be  presumed  to  pass  laws  for  the  benefit  of  special  trades 
or  occupations.  The  point  of  the  section  is,  that  persons  doing 
a  r^ular  business,  so  as  to  establish  a  custom,  that  accounts 
made  with  them  in  that  business  are  due  at  the  end  of  the 
year,  shall  have  interest  on  the  amount  actually  due  from  the 
time  it  is  due.  We  think,  too,  it  is  no  straining  of  the  sec- 
tion to  include  physicians  within  the  very  words  of  it  The 
word  '^  tradesman ''  does  not,  perhaps,  ordinarily,  cover  physi- 
cians ;  but  they  have  a  trade,  an  art,  a  mystery.  They  usually 
give  it  a  more  dignified  name,  to-wit :  profession ;  but,  as  time 
rolls  on,  and  new  ways  come  in,  we  have  professors  of  danc- 
ing, and  of  almost  every  other  occupation.  One  of  the  defi- 
nitions of  trade,  given  by  Webster,  is,  ^^  the  business  a  man 
has  learned,  by  which  he  earns  his  livelihood.^'  And  this,  at 
last,  is  the  point  of  the  word. 

In  our  mother  country,  England,  any  person  earning  his 
own  livelihood  was  in  trade,  it  being  the  fiishion  there,  as  it  is 
with  some  people  here,  to  think  a  man  who  labors  for  his  liv- 
ing as  less  respectable  than  a  man  who  lives  On  the  labors  of 
his  parents,  or  of  somebody  dse  than  himsel£ 
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We  do  not  thiak  the  evidence  demanded  a  verdict  for  the 
amount  found,  but  iherc  is  evidence  to  sustain  it.  Dr.  Colzey 
sajs  bis  advertisement  meant  oaak,  and  there  is  no  evidence 
that  the  defendant  was  misled.  Ab  to  the  credits,  it  was  for 
the  jury  to  believe  Dr.  Colzey  or  the  other  witnesses.  The 
jury,  under  oor  law,  passes  upon  the  fects,  and  the  verdict  of 
a  juiy  ought  to  be  final,  unless  it  be  illegal.  We  do  not 
think  this  one  without  evidence,  though  we  think  it  might 
verj'  properly  have  been  for  less. 

Judgment  affirmed. 


Robert  A.  Whitman,  plaintiff  in  error,  m.  James  Bolli^tq, 
defendant  in  error. 

1.  It  ia  not  enodgb  for  it  bnna  fidt  pnrchMer  of  renlt;  who  has  bad  pOH- 
wuion  of  the  same  for  foar  j'ears,  wherii  the  property  is  levied  on  un- 
der a  judgment  Bgairist  a  prior  owner  and  offered  at  Rheriff's  sale,  to 
fix  notice  &t  the  sole,  at  which  he  wag  present  and  bid  on  the  prop- 
ertj,  ibat  he  holdfi  the  tilte  to  it.  He  should  state  also  thst  it  ia  not 
■ubject  to  the  execiitbn.  If  he  fail  to  do  so,  he  is  estopped  from  de- 
nying that  the  judgment  was  a  lien  on  the  property  in  a  aahseqaeiit 
■nit  to  recover  the  land  broBgItt  by  him  against  tbe  purchaser  who 
bought  at  the  sale. 

2.  Eridence  that  a  prior  owner  of  the  land  aned  for,  was  authorized  by 
illorneys  for  plaintiff  in  fi.  fa.  to  control  the  execution  under  which 
the  land  was  sold  by  the  sheriff  and  bought  by  defvndaat,  shonld  have 
been  permitted  to  go  to  the  jury,  where  thpre  was  some  proof  that 
SDch  former  owner  WBC  then  acting  ai>  agent  far  the  plaintiff  in  the 
ejeerment  suit  in  effecting  the  eale  of  the  property  for  the  purpose  of 
perfecting  the  title  of  hie  principal,  to  whom  he  had  sold  the  land  by  a 
warranty  deed,  but  which  puipoee  hud  failed,  by  reason  of  the  defend- 
ant TO  qectment  bidding  more  for  the  property  than  the  plaiutlff,  aa  his 

sy. 

to  refuse  to  nllow  the  jury  to  mould  their 

terest  of  a  person  not  a  party  to  the  suit. 

Presence  at  sale.  Notice.  Charge 
fore  Judge  Parbott.  Catoosa  Su- 
Terra,  1872. 
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James  Boiling  brought  complaint  against  Robert  A.  Whit- 
man for  a  certain  tract  of  land  in  the  county  of  Catoosa,  to- 
wit:  town  lots  numbers  fifty  and  fifcy-one  in  the  town  of 
Ringgold. 

The  defendant  pleaded  the  general  isaue^  and  for  forth^ 
plea,  that  plaintiff  had  no  title  or  interest  in  said  land,  bat 
that  said  suit  was  being  prosecuted  for  the  sole  benefit  of  one 
John  M.  Combs,  of  said  county;  that  said  Combs  bought 
said  property  in  the  year  1^62  from  one  Wooten,  of  the  firm 
of  Wooten  &  Gordon,  and  afterwards  sold  said  property  to 
plaintiff;  that  at  the  time  of  said  sale  from  Wooten  to  Combs 
and  from  Combs  to  plaintiff  there  was  a  valid  judgment  iji 
the  Superior  (Inferior)  Court  of  said  county  in  fiivor  of  Lel- 
lyett  &  Smith  against  Wooten  &  Gordon,  of  which  said  Combs 
and  Boiling  had  no  notice  at  the  time  they  purchased ;  that 
in  1867  said  Combs,  knowing  of  said  judgment  and  of  other 
judgments  against  said  Wooten,  being  desirous  of  perfect- 
ing his  title  to  said  land,  and  believing  that  if  it  were  then 
brought  to  sale  no  one  would  bid  the  full  value  thereof,  and 
that  he  could,  by  having  it  sold,  buy  in  said  property  for 
much  less  than  its  value,  and  thus  perfect  his  title  to  the  same 
and  his  warranty,  with  the  consent  of  said  Boiling  he  ap- 
plied to  the  attorneys  of  Lellyett  &  Smith  and  procured  them 
to  have  the  fi.  fa,  levied  upon  said  property  and  instructed 
the  sheriff  to  sell  the  same  as  the  property  of  said  Wooten ; 
that  said  sheriff  sold  the  property  to  the  highest  bidder  on  the 
first  Tuesday  in  July,  1867,  defendant  being  the  purchaser,  for 
the  sum  of  $870  00 ;  that  said  Combs  and  Boiling  were  both 
present  at  said  sale,  bidding  for  said  property,  and  knowing 
that  defendant  was  bidding  for  the  same ;  that  neither  Combs 
nor  Boiling  gave  any  notice  that  they  claimed  the  same,  but 
by  bidding  against  the  defendant,  and  running  the  property 
up  on  him,  and  by  other  acts  encouraged  him  to  buy  the  same ; 
that,  after  said  sale,  defendant  made  permanent  improvenaents 
on  said  property  to  the  value  of  $200  00,  and  other  improve- 
ments to  the  value  of  $200  00 ;  that  said  Boiling  and  Combs 
passed  -by  almost  every  day  whilst  said  improvements  were 
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being  made  and  gave  no  notice  of  any  claim ;  that,  after  said 
de,  Boiling  received  from  Combs  the  full  amonnt  of  pur- 
chase  money  and  interest  formerly  paid  by  him  for  said  prop- 
erty,  and  released  said  Combs  from  his  warranty,  and  relin- 
quished to  him  all  interest  in  said  property. 

It  appeared,  from  the  evidence,  that  the  property  in  dispute 
iras  conveyed  by  A.  L.  Barry  to  C.  L.  Wooten  on  February 
Sth,  1868;  that  Wooten  conveyed  to  J.  M.  Combs  on  Sep- 
tember 1st,  1862;  that  Combs  conveyed  to  James  Boiling  on 
March  3d,  1863;  that  Boiling  remained  in  possession  of  said 
property  from  the  date  last  aforesaid  until  the  sale  by  the 
sheriff,  except  when  compelled  to  leave  by  the  presence  of  the 
Federal  army;  that  L^llyett  <&  Smith  recovered  a  judgment 
against  the  firm  of  Wooten  &  Gordon,  in  the  Inferior  Court 
of  Catoosa  county,  on  July  23d,  1860,  for  the  sum  of  J397- 
83,  pnncipal,  besides  interest  and  costs;  that  the  execution, 
based  upon  said  judgment,  was  on  May  31st,  1867,  levied 
upon  the  property  in  dispute  as  belonging  to  C.  L.  Wooten, 
a  member  of  the  firm  of  Wooten  &  Gordon;  that  said  prop^ 
erty  was  sold  on  the  first  Tuesday  in  July,  1867,  to  defendant 
for  tiie  sum  of  $870  00,  and  a  deed  executed  by  the  sheriff; 
tliat  defendant  has  remained  in  possession  of  said  properly 
from  the  aforesaid  sale;  that  Boiling  purchased  the  property 
from  Combs  for  Jl,300  00,  of  which  amount  he  had  paid 
$800  00  prior  to  the  sale;  that  Combs,  since  said  sale,  had  re- 
paid to  Boiling  $600  00  on  his  warranty;  that  the  property 
was  levied  on  by  consent  of  Combs,  but  without  the  knowl- 
edge of  Boiling,  in  order  to  protect  the  title  of  the  latter; 
that  after  the  advertisement  of  the  property,  when  Boiling 
heard  of  the  arrangement,  he  seemed  to  reflect  on  Combs  for 
making  it,  but  when  advised  by  Combs  that  he  could  file  a 
claim  and  stop  the  sale,  he  said  to  him,  '^No!  make  your  own 
arrai^ments,  I   hold  you  responsible; ''    that  Boiling  and 
Combs  both  bid  on  the  property  at  the  sale. 

The  evidence  as  to  whether  notice  was  givai  by  Boiling  at 
the  sale,  of  his  claim  on  the  property,  was  conflicting.    Boiling 
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testified  that  he  did  give  public  notice  that  he  claimed  the 
property  and  had  a  I^al  title  to  the  same. 

The  abstract  of  the  foregoing  evidenocy  with  the  motion  for 
a  new  trial^  is  all  that  is  neoessarj  to  an  understanding  of  the 
decision  of  the  Court. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  prem- 
ises in  dispute^  and  $85  00  for  meme  profits. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds^  to-wit: 

lldt.  Because  the  Court  refused  to  charge  the  juty  as  re- 
quested^  to-wit:  ^^  That  if  Combs  consented  for  the  property 
to  be  levied  on,  and  sold  as  the  property  of  Wooten,  and 
Boiling  knowing  the  fitcts,  and  being  present  at  the  sale,  and 
having  a  chance  to  prevent  the  sale  by  claim,  and  to  give  no- 
tice of  his  objection  and  claim,  fiiiled  to  give  notice,  and  ac- 
quiesced in  the  itele,  he  is  estopped  -from  enforcing  his  title 
against  the  purchaser  at  such  sale,^^  the  Court  saying  that  he 
had  already  given  the  substance  of  this  charge,  in  his  general 
charge,  as  set  forth  in  the  next  specification. 

2d.  Because  the  Court  &iled  to  submit  the  issues  in  the 
case  fully  and  fitirly  to  the  jury,  in  his  charge  as  given,  which 
was  as  follows,  to-wit:  ^'It  is  claimed  by  the  plaintiff  that 
he  purchased  the  premises  in  dispute  in  good  faith,  and 
that  under  said  bona  fide  purphase  he  has  held  possession  of 
the  premises  for  four  years  before  the  property  was  sazed  and 
levied  on  by  the  sheriff,  and  that  in  consequence  of  such  pur- 
chase and  possession  his  title  was  good  at  the  time  of  the  levy, 
and  that  the  sale  by  the  sheriff  conveyed  no  title  to  the  pur* 
chaser.  Whitman. 

^^It  is  also  claimed  that  it  does  not  appear  affirmatively, 
from  the  evidence  in  the  case,  that  the  execution  agwinst 
Wooten  &  Gordon  was  legal,  by  showing  that  Wooten,  one 
member  of'i^he  firm,  was  served  in  the  original  action,  upon 
which  the  judgment  was  obtained,  and,  therefore,  the  title 
arising  under  said  execution  is  void.  It  is  insisted  by  the 
defendant  that  he  bought  the  premises  in  dispute  at  sheriff's 
sale,  in  186Zy  under  a  judgment  against  Wooten,  and  that  the 
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premises  were  properly  subject  to  said  judgment^  and  that  the 
sheriff's  deed,  in  pursuance  of  said  sale,  conveyed  to  him  good 
tide  to  the  premises. 

''It  is  also  insisted  by  the  defendant  that  he  is  an  innocent 
parchaser,  without  notice,  and  that  Boiling  was  present,  acqui- 
escing in,  recognizing  the  validity  of  the  sale,  and  that,  by 
standing  by  and  not  asserting  his  title,  or  making  his  claim 
known,  and  permitting  Whitman  to  buy  the  property,  he  is 
estopped  from  asserting  his  title,  though  the  same  may  have 
been  good ;  that  by  pursuing  this  course,  he  virtually  relin- 
qaished  his  title  and  recognized  the  right  of  the  sheriff  to 
convey  title,  and  that  if,  now.  Boiling  can  recover  the  land,  he 
is  permitted  to  defraud  the  innocent  purchaser. 

"  It  is  further  insisted  that  Combs  being  interested  in  the 
event  of  the  suit,  although  the  recovery,  if  had  at  all,  must 
be  had  on  the  strength  of  Boiling's  title,  that  his  action  in  the 
premises  should  be  allowed  to  influence  the  recovery  in  the 

1st.  With  reference  to  the  first  point  relied  on  by  the  plain- 
tiff as  to  the  four  years'  possession,  the  Court  charges  you 
that  the  law  is  as  follows :  When  any  person  has,  bona  fide, 
and  for  a  valuable  consideration,  purchased  real  property, 
and  has  been  in  possession  of  it  for  four  years,  it  shall  be  dis- 
chaiged  from  the  lien  of  any  judgment  against  the  person 
from  iwhom  he  purchased  it,  and  that  if  the  evidence  shows 
that  Boiling  had  purchased  the  premises  in  dispute,  bona  fide, 
and  for  a  valuable  consideration,  and  had  the  same  in  his  pos- 
session fi>r  four  years  after  such  purchase,  and  before  it  was 
levied  on  by  the  sheriff,  said  property  is  protected  from  the 
iien  of  said  judgment,  and  the  sheriff  had  no  right  to  seize 
and  sell  the  same,  and  Whitman  got  no  title  by  the  sale.  In 
arriving  at  the  fact  as  to  the  length  of  time  Boiling  had  been 
in  possession  of  the  premises  afler  his  purchase,  and  before 
the  levy,  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiff and  his  &mily  were  forced  away  from  his  property  by  the 
Federal  army,  and  possession  was  held  by  that  power  for  a 
period  of  time,  and  Boiling  returned  and  reoccupied  the  same 


130  SUPREME  COURT  OF  GEORGIA. 

Whitman  er.  Bolliag. 

as  soon  as  he  ooald  do  so,  the  possession  of  the  public  eaemj 
will  be  oounted  as  the  possession  of  Boiling,  and  diis  period 
shonld  be  counted  in  as  a  part  of  his  posseasioD.  If  this  time, 
together  with  the  time  he  possessed  the  property  befi^re  he  and 
his  fiunily  were  foroed  away,  and  the  time  he  possessed  itaftar 
his  return  and  before  the  levy,  make  four  years'  possession,  he 
is  protected  firom  the  judgment  against  Wooten.  The  ftct  &» 
to  compulsion  of  Boiling  and  his  fiimily  to  leave  the  pn^ieftj 
must  be  ascertained  by  the  jury  from  the  evidence.  If  yoa 
find  the  four  years'  possession  to  have  existed  under  said  btma 
fide  purchase  for  a  valuable  oonsid^ation,  if  the  case  stops 
here,  yon  should  find  for  the  plaintiff. 

2d.  With  regard  to  the  second  point  of  plaintiff,  as  to  the 
binding  effect  of  the  judgment  as  it  stands :  If  the  lien  has  not 
been  discharged  by  this  four  years'  (Mssession,  the  Court  chaiges 
you  that  the  presumption  of  law  is  in  favor  of  the  validity  and 
regularity  of  the  j  adgment  until  the  evid^ice  shows  the  contra- 
ry, and  the  levy,  and  sale  under  the  judgment  would  be  valid. 
With  reference  to  the  second  point  made  by  the  defendant,  that 
the  pLuntiff  is  estopped  from  his  recovery  in  this  case  by  the 
conduct  of  Boiling,  the  Court  charges  you  that  if  you  find  fiom 
the  evidence  that  Boiling  did  stand  by  and  acquiesce  in  the 
sale  of  the  premises  in  dispute,  as  the  property  of  Wooten, 
and  ac^ed  in  such  manner  as  to  induce  Whitman  to  believe 
that  the  property  was  subject  to  the  judgment  against  Wooten, 
and  did  not  notify  him  of  his  claim,  he  is  estopped,  and  can- 
not recover  against  Whitman.  This  would  be  allowing  a  man 
to  take  advantage  of  his  own  wrong.  But  if  Boiling  did,  in 
the  presence  of  Whitman,  on  the  day  of  sale,  assert  his  daim, 
and  give  him  notice  of  his  title  to  the  property,  he  was  not 
obliged  to  file  a  claim,  under  the  statute.  It  would  be  suffi- 
cient if  lie  notified  the  persons  at  the  sale,  and  eq^edftlly 
Whitman,  that  he  claimed  the  property  as  his  own.  This  yoa 
must  learn  firom  the  proof  The  Court  cannot  intimate  to  yon 
what  has  been  proved.'^ 

3d.  Because  the  plea  filed  in  said  case  set  up  as  a  defense 
that  Combs  was  the  real  party  interested  in  a  reooverv,  and 
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that  Combs  was  estopped  from  recovering  in  said  case,  either 

in  his  own  name  or  Boiling's,  and  that  the  case  should  be  tried 

as  on  a  bill  filed,  and  defendant,  throughout  the  case,  insisted 

that  Combs  was  the  real  party  plaintiff,  and,  in  his  argument, 

took  the  ground  that  if  Combs  had  an  interest,  the  jury  should 

render  a  decree  so  framed  as  to  prevent  a  recovery  of  Combs' 

interest,  and  the  Court  excluded  the  consideration  of  the 

quities  in  the  case.     The  charge  was,  that  the  jury  must  find 

a  general  verdict  for  the  defendant  or  a  general  verdict  for  the 

])Iaintiff,  thus  preventing  a  trial  of  said  case  as  on  a  bill  filed  in 

e.^uity,  which  defendant  insisted  was  the  proper  mode  of  trial. 

4th.  Because  the  Court  erred  in  refusing  to  allow  defendant 

to  show,  by  the  sheriff,  the  instructions  given  to  him  by  the 

attorney  of  Lellyett  &  Smith  at  the  time  of  the  levy  on  the  pro- 

jxjrty  under  their  Ji.  fa.,  defendant  insisting  that  he  had  a 

right  to  show  that  Combs  was  authorized  to  dismiss  the  levy 

if  he  thought  proper,  before  the  sale,  and  that  Combs'  acts 

had  been  ratified  by  Boiling. 

The  motion  for  a  new  trial  was  overruled  by  the  Court  and 
defendant  excepted,  and  assigns  said  ruling  as  error. 

E.  M.  DoDSON;  W.  W.  Payne,  for  plaintiff  in  error. 

Boiling  is  estopped  by  his  acquiescence :  2  Pars.  Con.,  793 ; 
1  Green.  Ev,,  207.  Esto|»pels  favored  in  behalf  of  innocent 
I 'irchaser :  2  Smith's  Lead.  Cases,  619.  Instructions  to  sher- 
in'  admissible:  10  Ga,  E.,  362;  Par.  Mer.  Law,  137;  Dun. 
Piiley's  Agency,  324;  Broom's  L^al  Maxims,  676.  Jury 
^iiould  have  been  allowed  to  find  an  equitable  verdict :  Code, 
>i<\  3027 ;  37  Ga.  R.,  364.  Defendant  in  ejectment  may  show 
Title  out  of  plaintiff:  10  Ga.  R.,  186;  11  Ibid.,  119. 

J.  H.  Anderson  ;  A.  T.  Hackett,  represented  by  W.  Bf. 
Dabney,  for  the  defendant. 

Montgomery,  Judge. 

1.  In  this  case,  the  plaintiff  was  present  at  the  sheriff's  sale 
of  the  property  now  sued  for,  and  was  one  of  the  principal 
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bidders  against  the  defendant — ^in  tact,  made  the  bid  next  pre- 
ceding the  last  and  purchasing  bid  of  the  defendant.  The  de- 
fendant sweara  he  (the  plaintiff)  gave  no  notice  whatever,  at 
the  sale,  of  any  claim  he  had  to  the  property.  The  plaintiff 
testifies  that  he  did  give  public  notice  that  he  ''claimed  the 
property^  and  had  a  title  to  it ;  that  I  (he)  had  bought  it  once 
and  paid  for  it.''  The  evidence  shows  that  the  information 
contained  in  this  announcement  was  generally  known,  and 
certainly  known  by  tlie  defendants ;  but  it  also  shows  that  the 
property  was  levied  on  under  an  execution  against  a  former 
owner;  under  whom  the  plaintiff  churned.  The  announce- 
ment which  the  plaintiff  testifies  he  made  is  perfectly  consis- 
tent with  the  idea  that  the  land  was,  nevertheless,  subject  to 
the  lien  of  tiie  judgment  against  the  former  owner.  The 
fidlure  of  the  plaintiff  to  ^ve  notice  that  lie  claimed  that  the 
lien  (whidi  certainly,  under  the  evidence,  did  at  one  time  ex- 
ist upon  the  property,)  was  divested,  coupled  with  the  hct 
that  he  was  present,  bidding  upon  the  property,  was  well  cal- 
culated to  mislead  the  defendant^  and  would  operate  as  a  fraud 
upon  him  if  held  not  to  estop  the  plaintiff  from  now  setting 
np  a  claim  superior  to  the  lien  of  the  judgment  against  the 
former  owner. 

2.  The  evidence  of  Combs,  the  immediate  vendor  of  the 
plaintiff,  shows  that  the  property  was  levied  on  and  sold  at 
his  instance,  in  order  to  enable  him  to  buy  it  in  and  perfect 
BoUing^s  title,  and  that  he  informed  Boiling  of  this  arrange- 
ment before  the  sale,  stating  to  him  that  if  he  desired  to  stop 
the  sale,  he  might  do  so  by  putting  in  a  claim.  This  BoUing 
declined  to  do,  saying,  '^  Xo !  make  your  own  arrangements ; 
I  hold  you  responsible."  These  facts,  taken  in  connection 
with  Boiling's  bidding  at  the  sale  and  failing  to  put  in  a 
claim,  was  some  evidence  of  an  acquiescence  on  his  part  in 
the  arrangement  made  by  Combs  to  perfect  the  title.  If  be 
did  acquiesce  in  the  arrangement,  Combs,  so  &r  as  the  rights 
of  third  persons  were  concerned,  was  his  agent  for  carrying  it 
into  effect  And,  hence,  defendant  should  have  been  permit- 
ted to  show  that  Combs  was  authorused  to  dismiss  the  lew. 


ATLANTA,  JULY  TERM,  1872,  133 

Oftrdner  et  al.  vs,  Lamlwck. 

3.  The  seventh  ground  for  a  new  trial  reads  as  follows: 
^^Because  the  plea  in  said  case  set  np,  as  a  defense,  that  Combs 
xms  the  real  party  interested  in  the  recovery,  and  insisted  that 
Combs  was  estopped  from  recovering,  in  said  case,  either  in 
his  own  name  or  Boilings,  and  that  the  case  should  be  tried 
as  on  a  bill  filed,  and  defendant,  throughout  the  case,  insisted 
that  Combe  was  the  real  party  plaintiff,  and  in  his  argument 
took  the  ground  that  if  Combs  had  an  interest  the  jury  should 
render  a  decree,  so  framed  as  to  prevent  a  recoveiy  of  Comb's 
interest,  and  the  Court  excluded  the  consideration  of  the  equi- 
ties in  said  case;  the  charge  was  that  the  jury  must  find  a 
general  verdict  for  the  plaintiff,  or  a  general  verdict  for  the 
defendant,  t}ius  preventing  a  trial  of  the  case,  as  on  a  bill  filed 
in  equity,  which  defendant  insisted  was  the  proper  mode  of 
trial.'*  This  was  an  action  of  ejectment,  and  the  evidence 
showed  the  I^al  title  to  be  either  in  the  defendant  or  plain- 
tiff. If  it  had  shown  the  title  to  be  in  Combs,  that  would 
still  have  entitled  the  defendant  to  a  general  verdict.  We 
liave  gone  very  far  in  Georgia  in  breaking  down  the  barriers 
between  Courts  of  law  and  Courts  of  equity.  But  neither 
Courts  of  law  nor  equity  have  yet  gone  so  far  as  to  adjudicate 
the  rights  of  one  not  a  party  to  tiie  record. 

Judgment  reversed. 


EL.VIBA  F.  Gardner  et  al.y  caveators,  plaintifi&  in  error,  vs. 
Gjboroe  F.  Lamback,  executor,  propounder,  defendant  in 
enor. 

1.  Wheo  on  the  trial  of  a  caveat  to  a  will,  one  of  the  grounds  of  the  car- 
eat  WAS  the  inflanitj  of  the  testator,  at  the  time  of  the  making  of  the 
will  mnd  another  of  the  groaiidt  was  monomania,  and  that  the  will  was 
the  reaolt  of  the  monomania: 

H^ld^  That  when  the  Jndge  was  requested  hy  the  caveators  to  charge  the 
jary  that  *'  the  test  of  insanity  was  delusion — the  belief  in  the  exist- 
ence of  that  which  does  not  exist,  as  for  instance,  the  belief  of  a  man 
of  Imrge  means  that  he  has  not  the  means  to  buy  the  common  necessa- 
ries of  iifof  >^^  medicines  prescribed  by  his  physician,"  and  the  Jndge 
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refiued  to  chai|^e  in  the  language  requestedi  but  said,  **  that  sach  de- 
lusion was  one  of  the  evidences,  but  was  not  conclusive.''  This  was 
not  error ;  it  was  not  proper  for  the  Court  to  select  ont  any  particular 
instance  of  delusion,  and  charge  the  jury  that  it  was  a  test  of  insanity. 

2.  When  the  Jndge  was  asked  to  charge  the  jury,  '^  that  in  order  that  a 

■  delosion  should  be  such  as  to  invalidiate  a  will,  it  is  not  necessary  it 
should  be  a  delusion  as  to  the  persons  to  be  affectod  by  the  will  ^  it  is  suf- 
ficient if  the  delusion  be  such  as  to  affect  the  subject  mattor  to  be  dis- 
posed of  by  the  will,''  and  the  Judge  refused  to  charge  in  the  languiige 
requested,  but  did  charge,  **  that  if  the  testator  was  a  monomaniac,  it 
must  appear  that  the  will  is  not  in  any  way  the  result  of,  or  connected 
with  that  monomania,  and  that  the  will  does  speak  the  wishes  of  the 
testator  at  the  date  thereof,  unbiased  by  the  disease  with  which  he  is 
afflicted:" 

HMf  That  (he  language  requested,  to-wit :  "  It  is  sufficient  if  the  delu- 
sion be  such  as  effected  the  subject  matter  to  be  disf»osed  of"  was  such 
as  was  calculated  to  mislead  the  jury,  and  that  the  charge  as  given  by 
the  Judge  was  a  proper  direction  as  to  the  law  upon  the  point  requested. 

8.  It  was  not  improper  for  the  Judge  to  refuse  to  charge  as  requested, 
that  certain  specified  acts  of  the  testator  would,  if  proven,  be  strong 
evidence  of  insanity.  It  was  for  the  jury,  and  not  the  Judge,  to  deter- 
mine as  to  the  weight  of  any  particular  proof. 

4.  It  was  not  error  in  the  Court  to  charge  the  jury, ''  that  a  testator  may, 
by  his  will,  make  any  disposition  of  his  property  that  he  chooses,  not 
contrary  to  law,  and  that  it  is  not  contrary  to  law,  nor*  to  the  pablic 
policy  of  the  State  for  a  testator  to  gNe  more  of  his  proper^  to  one 
child  than  to  others." 

6.  It  was  not  error  in  the  Court  to  charge  the  jury  that  the  words  "  not 
of  sound  and  disposing  mind,"  are  legal  terms  and  import  a  total  de- 
privation  of  reason,  such  charge  having  been  requested  in  writing  by 
the  executor,  and  the  record  showing  that  one  of  the  grounds  of  the 
caveat  was  insanity  generally,  and  it  further  appearing  that  the  Court 
instructed  the  jury  properly  as  to  the  law  of  partial  insanity,  to-wit: 
''  that  if  the  testator  was  partially  insane,  and  the  will  was  in  any  waj 
the  effect  or  result  of  that  insanity  it  was  void." 

6.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  tes- 
timony, if  said  newly  discovered  testimony  be  cumulative  only,  and 
when  there  was  a  trial  on  an  issue  of  insanity  and  of  partial  insanity^ 
and  much  evidence  and  many  circumstances  of  the  testator's  acts,  and 
conversations  bearing  on  the  question  were  introduced  as  evidence: 

Held  That  new  facts  aad  circumstances  bearing  on  the  same  point  are 
only  cumulative  testimony,  and  do  not  authorize  a  new  trial. 

7.  The  verdict  of  the  jury  in  this  case,  is  not  contrary  to  law,  nor  to  any 
legal  charge  of  the  Court,  nor  is  it  so  contrary  to  the  evidence,  if  it  be 
BO  at  all,  as  to  justify  this  Court  in  overruling  the  judgment  of  the 
Court  below  in  its  order  refusing  a  new  trial. 
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Caveat  to  Will.  Insanity.  Monomania.  Delusion.  Charge 
of  Court.  Newly  discovered  evidence.  Cumulative  testi- 
mony. Before  Judge  Twiggs.  Richmond  Superior  Court 
January  Term,  1872. 

At  the  December  term,  1871,  of  the  Court  of  Ordinary  of 
fiichmond  county,  George  F.  Lamback,  as  the  nominated  ex- 
ecutor, propoanded  the  following  instrument  for  probate  in 
solemn  form,  as  the  last  will  and  testament  of  Frederick  Lam- 
back, deceased. 

"STATE  OF  GEORGIA.— Richmond  County. 

"I,  Frederick  Lamback,  of  the  State  and  county  aforesaid, 
being  weak  in  body,  but  of  sound  and  disposing  niind  and 
memory,  and  anxious  to  arrange  my  worldly  affairs  while  I 
have  strength  so  to  do,  do  make  and  publish  this  my  last  will 
and  testament,  hereby  expressly  revoking  and  annulling  all 
others  by  me  heretofore  made. 

"And  first.  I  commit  my  soul  to  God  who  gave  it,  trusting 
for  salvation  through  the  merits  of  his  Son  and  my  Saviour, 
and  I  direct  that  my  body  be  buried  in  a  christian  like  manner 
and  suitable  to  my  circumstances  while  in  life. 

''Second.  I  desire  all  my  just  debts  paid  with  as  little  delay 
as  poesiUe  by  my  executor,  hereinafter  named. 

''Third.  I  devise  and  bequeath  to  my  wife,  Elizabeth  Lam- 
back, the  household  furniture,  portraits,  etc.,  and  a  sum  equal 

to  ber  comfortable  sustenance  and  support  for  and  during  her 
nataral  life,  to  be  paid  as  hereinafter  set  forth.     It  is  my  wish 

that  she  should  live  with  my  son  George  F.  Lamback. 

''Fourth.  To  my  daughter  Elvira  Grardner,  wife  of  Henry 
X.  Grardner,  of  Augusta,  Georgia,  I  devise  and  bequeath  an 
annuity  of  8600  00,  to  be  paid  in  monthly  payments  of  $50  00 
each,  daring  her  natural  life,  to  be  paid  as  hereinafter  provided. 

'*  Fifth.  To  my  daughter,  Elizabeth  Brown,  wife  of  Angus 
Brawn,  of  Barnwell  county.  South  Carolina,  I  give  and  be- 
queath the  sum  of  five  dollars. 

<<  Sisctli.  To  my  daughter,  Clara  Butler,  wi&  of  Osceola 
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Butler  of  Savannah^  Georgia^  I  bequeath  the  sum  of  five 
dollars. 

"Seventh.  The  whole  of  my  real  estate,  I  devise  and  be- 
queath to  mj  son  Greorge  Frederick  Lamback,  subject  to  the 
following  conditions,  to-wit:  that  from  the  rents  and  profits 
of  said  real  estate  he  maintain  and  support  his  mother  in  a 
manner  suitable  to  her  circumstances  in  life,  so  long  as  she 
.  shall  live,  and  from  the  same  source  to  pay  or  cause  to  be  paid 
to  the  said  Elvira  Grardner,  the  said  annuity  of  $600  00,  for 
and  during  her  natural  life,  and  upon  the  termination  of  said 
bequests  chargeable  upon  said  property,  to  take  .and  hold  the 
same  absolutely. 

"Eighth.  I  nominate  and  appoint  Greorge  F.  Lamback, 
as  executor  of  this  my  last  will  and  testament,  hereby  charging 
him  with  the  fiiithful  performance  of  all  the  conditions  and 
provisions  therein  contained. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
afiixed  my  seal,  this  fifteenth  day  of  August,  eighteen  hundred 
and  seventy-one.        (Signed) 

"  Fredebick  Lamback.  [l.  s.]'* 

"Signed,  sealed,  declared  and  published  by  Frederick  Lam- 
back as  his  last  will  and  testament,  in  the  presence  of  us  who 
subscribed  our  names  hereto  in  his  presence,  and  at  his  special 
instance  and  request^  and  in  the  presence  of  each  other,  this 
fifteenth  day  of  August,  eighteen  hundred  and  seventy-one. 
(Signed)  "William  B.  Young, 

"James  P.  K.  McLAUoHLiir, 
"William  Henbi  Clay." 

Elvira  F.  Gardner,  Elizabeth  E.  Brown  and  Claia  V.  But- 
ler, daughters  of  the  said  Frederick  Lamback,  deceased,  filed  a 
caveat  to  the  probate  of  said  paper  upon  the  following  grounds, 
to-wit: 

Ist.  Because  it  is  not  the  will  of  Fr^erick  Lamback,  as  at 
the  time  of  the  alleged  execution  of  the  paper,  he  was  not  of 
sound  and  disposing  mind  and  memory. 

2d«  It  is  not  the  will  of  Frederick  Lamback,  because  while 
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executing  it  he  was  under  the  influenoe  of  his  son  Greorge  F. 
Lombacky  the  propounder,  and  so  did  not  execute  it  freely  and 
of  his  own  accord. 

3d*  It  is  not  the  will  of  Frederick  Lamback,  because  he 
thereby  undertook  to  dispose  of  property  which  he  had  by 
deed,  dated  February  4th,  1858,  conveyed  to  Henry  Gardner, 
in  trust  for  the  wife  and  children  of  him,  said  Frederick  Lam- 
back,  the  property  consisting  of  the  lot  occupied  as  a  residence^, 
fronting  ninety  feet  on  Green  Street,  in  the  city  of  Augusta, 
between  Jackson  and  Campbell  Streets,  and  running  through 
of  the  same  width  to  Ellis  Street,  having  been  purchased  by 
Frederick  Lambaek,  January  14th,  1850,  and  June  15th, 
1863. 

The  Court  of  Ordinary  held  said  paper  to  be  probated  in 
solemn  form  as  the  last  will  and  testament  of  Frederick  Lam* 
back,  deceased,  and  ordered  that  letters  testamentary  be  issued 
to  Geoi^  F.  Lambaek,  the  executor  in  said  will  named  and 
appointed. 

The  case  was  carried,  by  appeal,  to  the  Superior  Court  of 
Kichmond  county,  and  tried  before  that  tribunal  during  the 
January  term,  1872,  when,  substantially^  the  following  evi- 
dence was  introduced. 

EVIDENCE  FOB  PBOPOUNDEB. 

William  H.  Clay,  sworn :  That  is  the  signature  of  witness 
to  the  will ;  was  requested  by  George  Lambaek  to  go  and  wit- 
ness Mr.  F.  Lambaek's  will ;  went  into  the  house ;  Mr.  Foster 
had  will  in  his  hand  and  asked  Mr.  Lambaek  if  he  knew  what 
instrument  he  had  just  signed ;  Mr.  Lambaek  replied  that  it 
was  his  will ;  witness  thinks  nothing  else  passed.  Testator 
signed  in  presence  of  all  the  witnesses  and  we  signed  in  the 
presence  of  each  other;  he  seemed  to  be  perfectly  conscious; 
he  remarked,  **  I  am  very  much  obliged  to  you,  gentlemen  f 
he  said  this  when  witness  told  him  good-bye;  witness  re- 
mained but  a  few  moments.  There  was  nothing,  firom  that 
interview  alone,  to  lead  witness  to  believe  testator  was  of 
sound  mind ;  his  impreaiions,  from  previous  transactions^  were 
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that  he  was  insane*  Witness  has  been  a  tenant  of  testatorfer 
two  years ;  for  past  six  months,  has  transacted  business  with 
George  Lamback ;  Mr.  Greoi^  Lamback  never  said  anythii^ 
to  witness  about  his  father's  condition  during  transactions  of 
his  business ;  he  said  to  witness,  on  two  occasions,  to  be  care- 
ful about  letting  his  father  have  certain  medicines;  cannot 
state  that  he  heard  from  Geoi^  Lamback  that  his  &ther  had 
attempted  to  take  his  life ;  testator  called  on  witness  severBl 
times  for  poisonous  medicines ;  witness  deceived  him,  giving 
him  quinine  for  morphine;  this  occurred  about  six  times 
within  three  months  before  the  execution  of  the  will ;  he  did  not 
impress  witness  as  a  man  of  sound  mind ;  James  McLaughlin) 
Captain  Young  and  propounder  accompanied  him  to  the  boose 
to  witness  the  signature  to  the  will ;  thinks  propounder  re- 
mained during  the  signing  of  the  will ;  knew  nothing  of  con- 
tents of  will  before  signing.  Morphine  is  a  deadly  poison, 
especially  when  twenty-four  papers  are  wanted  at  one  time; 
is  not  a  practitioner  of  medicine.  Testator  said  to  witness, 
some  two  or  three  months  before  the  execution  of  the  will, 
that  he  had  nothing  to  eat  and  no  wood  in  his  house.  Would 
think  a  man  capable  of  making  a  contract  capable  of  making 
a  will ;  does  not  think  a  man  who  wanted  twenty-four  powdeis 
of  morphine,  and  said  he  had  taken  it,  was  of  sound  mind; 
persons  accustomed  all  their  lives  to  morphine  could  take 
twenty-four  powders  without  causing  death ;  the  effects  of  mor- 
phine and  quinine  are  quite  different. 

James  P.  K.  McLaughlin,  sworn :  That  is  the  signature  of 
witness  attached  to  the  will ;  the  signature  was  appended  in 
the  parlor  of  testator's  house,  on  Green  street^  in  the  cify  of 
Augusta;  the  attesting  clause  was  read  to  the  witnesses;  the 
testator  signed  in  the  presence  of  the  witnesses,  and  the  wit- 
nesses in  the  presence  of  testator ;  the  testator  said  the  instru- 
ment was  his  will ;  he  signed  it  before  the  witnesses ;  had  no 
right  to  believe  testator  otherwise  than  sane ;  witness  is  an  in- 
timate personal  friend  of  propounder ;  propounder  came  to  get 
witness  to  attest  the  will ;  witness  entared  from  the  rear  of 
testator's  house ;  encountered  Captain  Young,  Mr.  Clay  and 
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propoander ;  found  testator  sitting  in  his  parlor ;  Mr.  Foster 
was  in  the  room  with  him ;  propounder  did  not  remain  in  the 
room ;  at  the  time  of  signing,  no  one  else  was  in  the  room  be- 
sides the  testator,  the  witnesses  and  Mr.  Foster ;  testator  knew 
ns  all ;  he  shook  hands  with  each  of  us  as  we  entered,  and 
asked  us  to  take  seats ;  when  we  were  about  leaving  the  room, 
testator  remarked,  "  thank  you,  gentlemen !  '^  On  the  day  tes- 
tator died,  he  sent  for  witness  and  asked  him  if  he  had  slept 
any  the  previous  night,  witness  having  sat  up  with  him ;  tes- 
tator did  not  ask  witness  if  he  did  not  know  he  had  not  slept 
any  for  forty  years ;  Mr.  Brown  was  present.  .  Testator  was 
in  his  shirt  sleeves  the  day  he  signed  the  will ;  propounder 
told  witness,  prior  to  the  execution  of  the  will,  that  he  had 
heard  that  testator  had  attempted  to  take  his  life ;  that  he  had 
nailed  up  the  windows  to  testator's  house ;  propounder  did  not 
state  the  purpose  fur  which  he  had  nailed  up  the  windows; 
witness  thinks,  but  is  not  positive,  that  he  heard  propounder 
say,  prior  to  the  execution  of  the  will,  that  testator  had  tried 
to  kill  himself  with  a  pistol,  and  that  he  had  told  Mr.  Bowen 
and  other  gunsmiths  not  to  load  any  pistols  for  him ;  did  not 
hear  propounder  say  that  he  had  to  have  testator  watched  in 
the  streets ;  does  not  know  that  testator  was  incapacitated  from 
attending  to  business  for  some  time ;  does  not  think  he  so  sta- 
ted before  the  Court  of  Ordinary.  Witness  went  in  the  rear 
way  to  testator's  house  because  it  was  the  nearest  to  his  place  of 
business ;  propounder  was  the  only  male  person  living  with 
testator  at  the  time  of  the  execution  of  the  will ;  he  was  the 
only  sofr;  testator  always  regarded  propounder  with  especial 
&vor ;  witness  was  very  intimate  in  the  family ;  has  seen  testa^ 
tor  in  his  candy  store  once  or  twice ;  does  not  remember  the  last 
time;  thought  he  was  a  sane  man ;  did  not  see  anything  other- 
wise. 

William  B.  Young,  sworn  :  That  is  the  signature  of  wit- 
ness to  the  will ;  the  will  was  signed  by  testator  in  the  pres- 
ence of  the  witnesses  in  one  of  the  rooms  of  his  house,  the 
parlor  he  thinks ;  the  witnesses  saw  testator  sign,  and  signed 
themselves,  in  the  presence  of  each  other.    Testator  stated,  in 
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sabstanoe,  that  he  knew  the  instrument  to  be  Iiis  will,  knew 
its  contents^  and  desired  the  witnesses  to  witness  his  signa- 
tore.  As  one  of  the  witnesses  left  the  room  the  testator  shook 
hands  with  him,  talked  to  him,  bat  witness  did  not  hear  what 
was  said ;  saw  no  evidence  of  insanity ;  knows  of  testator 
having  settled  an  aooount  with  witness  as  book-keeper  of  Mr. 
MeCord ;  does  not  remember  the  date ;  it  was  afler  witness 
was  employed  with  Mr.  McCord,  which  was  in  Oc5tober,  1869; 
it  was  six  or  seven  months  after  witness  was  employed ;  at 
that  time  he  did  not  seem  otherwise  than  as  a  sane  man ;  he 
settled  the  acoount  by  a  note ;  has  seen  testator  within  a  year 
and  a  half  or  two  years  before  he  signed  the  will ;  does 'not 
remember  whether  the  will  was  read  over  to  testator  on  the 
day  of  the  execution;  it  is  impossible  for  witness  to  say 
whether  the  remark  that  that  was  his  will  was  entirely  con- 
fined to  a  question  propounded  by  Mr.  Fost^  in  reference  to 
the  will ;  witness  had  the  impression  that  he  said,  in  answer 
to  a  question,  that  he  understood^  that  he  knew  what  he  was 
doing ;  whether  this  was  in  reply  to  a  question  by  Mr.  Fos- 
ter, witness  does  not  know ;  had  no  conversation  with  pro- 
pounder  in  reference  to  testator's  condition.  T^en  or  fifteen 
days  afier  testator's  death  witness  opened  the  will ;  the  will 
was  produced  by  proponnder ;  thinks  propoander  was  in  the 
room  when  testator  signed^  but  am  not  certain. 

H.  Clay  Foster,  sworn:  Witness  drew  the  will  at  his  office 
on  August  Idth,  1871 ;  during  that  day  propoundor  called  to 
see  him  and  stated  that  bis  fikther  desired  him  to  draw  his  will ; 
went  with  him  to  the  house  and  entered  the  parlor;  had  beard 
that  testator  was  insane ;  went  there  intending  to  satisfy  him- 
self whether  it  was  tme,  with  the  determination  to  refuse  to 
draw  the  will  if  witness  ascertained  that  he  was  not  himsdf ; 
witness  means  of  sound  and  disposing  mind;  when  testator 
came  into  the  parlor  witness  talked  with  him  for  some  time 
before  the  will  was  mentioned,  to  satisfy  himself  whether  he 
was  capable  of  making  a  will;  he  mentioned  the  sobject  o€ 
his  will  to  witness  and  said  he  had  sent  for  him  to  draw  it; 
witness  had  some  paper  in  his  pocket  and  with  a  pencil  took 
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dowD  the  terms,  etc.;  when  testator  got  (o  the  third  iteniy  in  which 
he  bequeathed  to  his  wife  the  house  furniture  and  pictures,  he 
said  in  a  general  way  that  he  wanted  her  to  be  supported  by 
Geoigefor  the  rest  of  her  natural  life;  witness  asked  him  if 
be  did  not  intend  to  leave  his  wife  something  else,  telling  him 
that  she  was  entitled  to  dower  in  the  realty  ?    He  replied,  that  is 
all  right,  she  knows  all  this,  we  have  talked  it  over,  she  desires 
it  to  be  done  in  that  way.     Witness  drew  the  will  on  that 
day;  found  that  he  had  omitted  to  get  the  name  of  theexecu^* 
tor  or  of  his  wife,  so  he  left  blanks  for  them ;  carried  it  to 
testator  that  evening  at  about  half-past  three  o'clock ;  went 
by  the  shop  and  told  propounder  that  he  wished  to  see  his 
Either  again,  that  he  had  drawn  up  the  will.    Witness  read 
to  testator  the  terms  of  the  will ;  he  said  he  wanted  to  give 
Mrs.  Gardner  $50  per  month  during  her  natural  life;  witness 
asked  him  if  that  was  what  he  wished,  because  the  condition 
would  cease  at  her  death ;  told  him  that  Mrs.  Gardner  might 
die  at  any  time,  and  asked  him  if  he  wished  it  to  go  to  her 
children;  he  said  "it  is  all  right  as  it  is,  let  their  &ther  take 
care  of  them."    Witness  filled  in  the  name  of  Mrs.  Lamback 
at  testator's  house,  and  with  different  ink  and  a  different  pen 
from  what  were  used  in  drawing  the  will.    When  witness  got 
to  the  fourth  item,  testator  stopped  him  and  said  that  was  not 
the  way  he  wanted  it,  as  he  wished  it  paid  to  her,  Mrs.  Grard- 
ner,  every  month ;  witness  said,  wait  till  he  read  further. 
Witness  then  read  on  where  it  made  it  payable  monthly ; 
testator  then  said  that  was  all  right ;  the  \vill  was  then  exe- 
cuted.    When  the  will  was  executed,  witness  took  it  up  and 
gave  it  to  him,  having  previously  inserted  Mrs.  Lamback's 
and  Greorge  Lamback's  names  in  different  ink.    Witness  told 
propounder  that  be  vranted  three  persons  to  witness  the  will ; 
he  asked  witness  if  he  wanted  any  particular  persons ;  replied 
that  he  did  not,  so  long  as  they  were  not  interested  in  the  will. 
Testator  went  to  the  door  to  call  propounder ;  witness  told  him 
that  he  had  sent  him  after  witnesses ;  he  said, "  all  right."  When 
the  witBeaaes  came  in,  witness  asked  testator  if  he  knew  what  the 
paper  was ;  he  replied,  certainly,  it  was  his  will ;  witness  asked 
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Um  if  it  was  drawn  in  aocurdanoe  with  his  wisheB;  he  said  it 
was.  Witness  aaked  him  if  he  desired  these  gentlemen  to  wit- 
ness it  as  hiB  will ;  he  said  he  did ;  witness  then  read  the  at- 
testation elanse  to  the  witnesses  and  they  signed  it  afto'  tes- 
tator had  signed   it;  witness  then  folded  the  will  op  and 
handed  it  to  the  testator ;  he  asked  witness  what  he  was  to 
do  with  it;  replied  that  it  was  usual  to  deposit  it  in  the  bank 
where  a  person  kept  his  account ;  he  handed  it  baeky  with  the 
request  that  witness  wonld  keep  it  ibr  him ;  witneas  sealed  it 
np  in  his  presence,  signed  his  name  across  the  envelope,  put  it 
in  his  (witness')  iron  safe,  and  it  remained  there  until  testator's 
death ;  when  witness  heard  of  his  death,  he  told  proponnd^^ 
that  his  fiither  had  made  a  will,  and  that  he  was  executor,  and 
that  if  he  would  call  at  witness'  office  or  house,  he  would  turn 
the  will  over  to  him.     When  testator  first  saw  witness,  when 
he  called  to  get  instructions  as  to  the  will,  he  shook  hands 
with  him  and  asked  him  if  he  was  not  the  son  of  John  Foster ; 
he  said  he  had  known  witness'  Either  well — had  known  him 
many  years.    Witness  saw  the  portrait  of  some  person  on  the 
wall  who  did  not  look  at  all  like  testator,  and  asked  him  who 
it  was ;  lie  replied,  it  was  he ;  witness  said,  '^  it  does  not  look 
like  you ;"  he  said,  "  no,  it  was  taken  long  ago;"  witness  re- 
memb^8  figuring  liis  age  up  with  a  pencil ;  he  said  it  was 
taken  in  1839,  witness  thinks ;  the  time  that  he  told  witness 
tallied  with  his  calculation.     He  said  he  was  a  German.     He 
then  mentioned  what  he  had  sent  for  witness  for ;  witness  took 
the  terms ;  stayed  an  hour.     Witness  kept  the  will  in  his  of- 
fice until  four  or  five  days  after  testator's  death,  expecting  pro- 
pounder  to  come  and  get  it.     The  subject  of  testator's  will  wias 
never  mentioned  by  witness  to  any  one  until  propounder  eame 
to  get  it,  but  once,  to  Mr.  Grardner,  in  Mr.  Hamper's  oflBee. 
The  opinion  of  witness  as  to  the  sanity  of  testator  is  pioven 
by  his  dramng  the  will ;  had  he  thought  ^testator  was  not  in  a 
condition  to  make  a  will,  he  would  not  have  drawn  it ;  no  one 
^Rras  in  the  room  when  the  will  wa3  signed  except  the  three 
attesting  witnesses  and  witness ;  ^r itness  never  befinre  sot  ved 
testator  in  a  professional  capacity ;  propounder  came  and  said 
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his  &ther  wished  him  to  draw  his  will ;  witness  is  not  inter- 
ested in  the  result  of  this  suit ;  his  fee  is  not  conditional ;  it 
will  be  paid,  whatever  may  be  the  result. 

The  instrument  propounded  was  admitted  in  evidence  as 
pleading*    Propounder  closed. 

EYIDSyCE  FOR  CAVEATORS. 

W.  E.  Bearing,  sworn:  Witness  is  a  practicing  physician. 
Has  known  testator  for  thirty  years,  and  has  been  his  &mily 
physician,  except  for  a  short  interval,  from  twenty-two  to 
twenty-five  years;  has  been  called  in  frequently  the  last  two 
or  three  years;  was  as  intimate  with  testator  as  any  one  in 
Angosta;  first  noticed  a  change  in  the  mental  condition  of 
testator  in  the  latter  part  of  1866;  his  condition  improved  fi>r 
« time,  bat  afterwards  grew  ^orsc;  his  mbd  became  perma- 
noitly  affected  in  the  latter  part  of  1870,  and  first  of  1871 ; 
he  was  ander  the  impression  that  he  was  poverty  stricken, 
worth  nothing  and  unable  to  support  his  fiunily;  these  views 
were  extreme;  he  complained  that  he  had  no  means  of  liveli- 
hood, or  to  buy  even  necessary  medicines,  or  to  procure  food 
for  himself  or  family;  testator  was  a  man  of  large  means; 
in  July  last  he  said  he  had  not  slept  for  fifty  years;  some- 
times, he  said,  for  twenty  years ;  witness  was  informed,  that 
he  did  not  sleep;  a  man  who  did  not  sleep  for  that  time 
would  die;  he  was  under  the  impression  that  he  could  not 
eat  or  drink,  and  that  a  portion  of  his  body  was  gone;  no 
part  was  gone  that  witness  was  able  to  detect ;  testator  was 
determined  to  starve  himself  to  death,  and  he  succeeded 
in  60  doing;  witness  believes  this  to  have  been  the  cause 
of  his  death,  and  his  family  so  think;  he  died  on  the  9th 
day  of  November,  1871 ;  witness  called  lo  see  testator  on 
August,  the  13th  last,  also  saw  him  on  August  the  15th ;  Mrs. 
Lamback  was  at  that  time  vety  low  indeed,  and  testator  was 
finghtened  about  her  condition;  witness  does  not  consider 
himself  competent  as  an  expert,  further  than  the  law  makes 
physidans  experts;  does  not  think  that  he  was  competent  to 
attend  to  any  business  at  that  time,  which  requires  a  sound 
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mind ;  does  not  think  he  coald  have  had  a  rational  desire  as 
lo  the  disposition  of  his  pn^rtj ;  when  witness  called,  Mrs. 
Lamback  was  hysterical,  feared  she  would  not  live  through 
the  day,  so  UAd  the  fiunily;  does  not  know  anj  time  when 
testator  was  free  fit>m  these  delusions  for  six  ot  eight  months; 
any  intelligent  man  who  should  converse  with  him  on  mat* 
ters  not  connected  with  his  particular  delusions  would  be  likely 
to  suppose  he  was  all  right;  insane  persons  fi^oentiy  con- 
verse rationally  on  subjects  not  connected  with  their  delusions; 
a  person  in  an  ordinary  conversation  with  testator,  not  an  ex- 
pert, could  not  have  formed  a  correct  opinion  of  his  condition, 
without  touching  on  the  subjects  on  which  he  was  insane^  or 
about  which  he  was  deluded ;  there  is  no  arbitrary  standard  of 
sanity  or  of  insanity,  except  by  comparing  him,  or  his  action 
and  ccmdiict  and  habits,  after  we  recognise  the  fiu^  that  he  is 
insane,  with  himself  at  some  previous  time  when  he  was,  un- 
questionably, a  sane  man ;  it  is  very  easy  for  a  person  insane 
to  deceive  a  sane  person ;  lunatics  have  been  known  to  cause 
their  keepers  to  be  imprisoned  as  insane^  on  their  representa- 
tions.   liVhen  testator  was  sane,  he  was  a  neat  man ;  in  his 
last  illness,  all  solicitations  to  allow  himself  to  be  deaned, 
fiiiled  to  persuade  him  to  take  a  bath ;  he  took  no  care  of  his 
personal  cleanliness,  nor  of  anything  around  him ;  he  would 
not  even  allow  pieces  of  burnt  paper,  from  which  he  had  lit 
his  pipe,  on  his  table  to  be  removed,  but  insisted  on  their  re- 
maining until  they  had  accumulated  in  large  quantities;  when 
witness  asked  him  to  pay  his  bill,  he  said  he  did  not  have  the 
means ;  that  he  was  unable  to  buy  medidnes ;  the  &ct  that 
testator  might  remember  when  his  rents  became  due,  or  m^ht 
notice  any  change  in  his  house  arrangements,  would  not  be 
evidence  that  he  was  free  from  the  delusions  under  which  he 
suffered ;  his  habits  of  exactness  might  remain ;  a  lucid  inter- 
val, as  underotood  by  physicians,  is  when  a  mind  is  perfectly 
clear  upon  all  subjects,  and  when  the  mind  of  an  insane  per- 
son is  free  from  the  delusions  under  which  he  labored ;  to  en- 
joy a  lucid  interval,  the  insane  mind  must  return  to  its  sane 
habits ;  it  would  require  an  expert  to  test  this  fiict^  and  even 
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be  would  often  &il ;  the  propounder  told  witness  that  he  bad 
to  notify  several  gunsmiths  not  to  furnish  his  father  loaded 
pistols ;  a  n^ro  man,  named  Sam,  was  always  sent  to  follow 
testator  when  he  went  into  the  street ;  propounder  told  witness 
that  he  was  afraid  his  fiither  would  go  to  the  river  and  drown 
himself,  and  that  was  why  he  was  followed.     On  the  16th  of 
August,  he  had  some  delusions ;  said  he  had  not  slept ;  wanted 
to  talk  with  witness  about  his  not  sleeping ;  said  he  eould  not 
eat;  that  he  tried  to  cat,  but  failed ;  that  he  was  not  able  to 
buy  fi)od ;  saw  him  two  or  three  j;imes  on  the  16th  of  August, 
when  visiting  Mrs.  Lambeck ;  saw  Mrs.  Fargo,  the  mother* 
in-law  of  propounder,  and,  perhaps,  other  persons.     Witness 
testified  before  the  Court  of  Ordinary  that  he  was  not  an  ex- 
pert in  mental  diseases ;  said  then,  and  is  now  of  the  opinion, 
that  testator's  disease  was  a  monomania  about  property ;  a  man 
may  be  insane  upon  one  subject,  and  sane  upon  all  others ;  re- 
members calling  testator's  attention,  during  his  last  illness,  to 
something  funny  about  roasted  oysters,  in  the  presence  of  the 
fiunily ;  witness  recalled  something  that  had  happened  years 
*  before ;  his  memory  was  perfect  upon  that  point ;  testator  had 
a  very  firm  will ;  that  he  starved  himself  to  death  is  evidence 
of  that  fact ;  never  expressed  the  opinion  that  nothing  was  the 
matter  with  testator's  mind ;  witness  expressed  the  opinion  that 
Mrs.  Lamback's  condition  was  the  worst  of  the  two ;  thought 
testator  would  outlive  Mrs.  Lamback ;  did  not  say  to  Mrs. 
Lamback,  or  to  Mrs.  Fargo,  that  nothing  was  the  matter  with 
testator's  mind  during  his  last  illness ;  there  must  have  been 
some  mistake:  either  witness  misunderstood  their  question, 
or  they  his  answer.    Testator  paid  witness  some  bilk  in  1866 ; 
nothing  since,  except  $b  00  or  $10  00 ;  does  not  know  how  he 
was  thai ;  was  not  visiting  him  professionally ;  does  not  think 
he  could  have  been  all  right;  in  May,  1871,  or  in  the  spring 
or  summer  of  that  year,  witness  would  look  on  all  transac- 
tions with  exceeding  doubt ;  was  present  when  he  died ;  not  at 
the  actual  moment ;  he  was  somewhat  conscious ;  he  recognized 
his  fiimily  and  those  around  him ;  he  recognized  witness  the 
last  visit  he  paid  him ;  insane  persons  frequently  become  ex- 
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traordinariljr  acute  at  such  a  time ;  oue  instance  was  Mr.  John 
Low ;  he  had  been  in  a  low  delirium  for  years ;  Dr.  Ford  afr 
tended  him ;  witness  was  present  when  he  died :  witness  being 
the  only  Mason  in  the  room,  he  sent  all  other  persons  oat  and 
gave  him  directions  about  Masonic  attendance,  etc.,  at  bis  fu- 
neral ;  then  he  made  his  will,  and  after  his  business  matters 
were  arranged  he  called  his  family  and  bade  them  good-bye, 
then  he  lapsed  into  insanity  and  died  in  that  condition. 

Gteorge  McWhorter,  sworn :  Went  up  to  testator's  to  get 
some  information  about  a  case  of  Mr.  Brown's,  testatator's 
son-in-law ;  witness  was  hurried  by  a  servant  into  testator's 
room ;  this  was  about  the  middle  of  May,  1871 ;  testator  met 
him  at  the  door  of  the  room  •  witness  discovered  at  once  that 
there  was  something  wrong  about  him,  and  consequently  said 
nothing  about  the  case;  witness  said,  ''how  are  you?''    He 
shook  his  head  and  said  he  was  not  well  at  all,  running  his 
hand  through  his  hair ;  he  said  he  had  not  slept  for  a  great 
length  of  time,  three  or  four  weeks  or  months,  witness  fergets 
which,  but  it  was  for  so  long  a  time  that  it  was  impossible  to 
be  true ;  asked  him  to  lie  down  on  his  bed ;  he  said  he  could  * 
not  lie  down  nor  sit  down ;  while  talking,  he  walked  back- 
wards and  for\vards ;  he  never  asked  witness  to  take  a  seat ;  he 
had  on  nothing  but  his  shirt,  pants  and  socks;  be  had  a  veiy 
uneasy,  anxious  manner  about  him,  as  if  apprehensive  of 
something ;  his  eye  was  wild  looking ;  when  witness  lefl,  testa- 
tor did  not  follow  him ;  saw  he  was  a  crazy  man ;  saw  no  one 
about  the  house  except  the  servants ;  went  to  the  door  of  the 
steps  that  lead  down  into  the  basement  and  called  several 
times ;  while  there  calling,  he  would  come  to  his  door,  look 
out  at  witness  and  then  pull  his  head  in ;  he  did  this  several 
times ;  not  being  able  to  make  any  one  hear,  witness  \trent 
down  the  steps  into  the  basement  and  there  found  a  negro 
servant ;  never  saw  him  afler  that ;  on  that  day  he  was  not  cul- 
pable of  having  a  decided  and  rational  desire  as  to  the  dispo- 
sition of  his  property ;  he  was  a  crazy  man ;  has  known  testa- 
tor since  witness  was  a  boy ;  has  known  him  for  many  years* 
That  is  witness'  acknowledgment  of  service  in  the  case  of 
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BeaUy  Spears  &  Company  ve,  Frederick  Lamback ;  the  ao* 
kuowledgment  is  dated  May  12th,  1871 ;  that  is  about  the 
time  witness  testifies  to ;  weDt  from  testator's  to  Mr.  Miller's 
office ;  told  Mr.  Miller  about  this ;  went  to  see  testates:  about 
a  debt  contracted  by  Mr.  Brown,  in  which  testator  was  guar- 
antor or  security ;  the  debt  was  contracted,  witness  thinks, 
some  time  during  the  previous  winter,  for  plantation  supplies. 
£.  Y.  Sharp,  sworn :  Testator  married  witness'  sister ;  has 
known  testator  for  thirty-nine  years;  there  was  a  decided 
change  in  testator's  condition ;  cannot  state  the  time  when  it 
took  place ;  testator  was  a  very  liberal  man ;  he  became  to  be 
veiy  sting}"^ ;  he  was  a  very  cleanly  man ;  has  seen  him  since 
in  a  very  pitiable  condition ;  has  often  seen  him  in  his  drawers, 
unbuttoned  or  torn  so  that  a  person  could  see  anything  they 
wished  to ;  has  seen  his  toes  out  of  his  socks :  they  were  grimey 
and  black ;  his  finger  nails  were  long  and  black ;  the  room 
where  he  smoked  was  a  perfect  sight ;  pieces  of  burnt  paper 
lay  all  over  the  table,  presenting  a  dirty  appearance,  and  he 
would  refuse  to  have  them  removed ;  he  imagined  that  he  was 
very  poor,  and  that  his  physical  condition,  by  reason  of  his 
rheumatism,  was  very  bad ;  if  it  had  been  as  bad  as  he  said, 
he  could  not  have  escaped  death ;  about  the  middle  of  last 
summer,  he  said  he  had  not  slept  for  weeks,  and  sometimes  he 
would  say  for  months ;  the  last  few  nights  of  his  life,  he  said 
he  had  not  slept  for  forty  years ;  he  said  that  he  had  no  blood 
in  his  body ;  had  no  feeling ;  could  not  eat ;  that  he  was  so  poor 
he  oould  Wt  buy  food  for  himself  and  family ;  last  June,  July 
and  August,  he  could  not  have  had  a  decided  and  rational  de- 
sire as  to  the  disposition  of  his  property ;  he  was  incompetent 
to  attend  to  any  business ;  has  seen  him  eat  and  sleep  several 
times ;  has  tried  to  reason  him  out  of  the  impression  as  to  his 
extreme  poverty,  but  &iled ;  also,  out  of  the  impression  that 
be  did  not  sleep,  but  fiiiled ;  his  treatment  of  the  different 
members  of  his  fitmily  was  uniformly  kind  and  affectionate; 
did  not  discover  that  he  showed  any  greater  affection  for  one 
than  fisr  the  other;  lived  in  his  house  once  before  the  war,  but 
sinoe  the  war  has  not  been  so  well  acquainted  as  before;  up 
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to  the  war  thought  his  &vorite  was  Mrs.  Brown;  her  sisters 
used  to  taunt  her  with  it  and  say  if  the^  wanted  anything — 
^Sissj^,  yon  ask  &tiier,  he  will  do  anything  for  yon/'  Last 
year,  as  witness  was  going  out  of  the  testator's  back  gate,  he 
eame  out  and  said  he  could  not  sleep;  he  said  Buddy  (pro- 
pounder)  cursed  and  abased  him;  this  was  in  1871,  before 
the  4th  of  July;  has  often  noticed  disrespectful  conduct  on 
the  part  of  propounder  to  testator;  in  conversation  propoun- 
der  would  swear,  he  did  not  strike  testator,  it  was  altogether 
in  reference  to  his  language;  when  Mrs.  Brown  kept  house 
for  testator  their  demesnes  toward  each  other  was  very  affec- 
tionate; propounder  is  the  youngest  child  and  only  son;  Mrs, 
Butler  comes  next,  then  Mrs.  Brown,  and  then  Mrs,  Gardner; 
Mrs,  Brown  was  married  twice;  have  heard  that  testator  paid 
some  debts  for  her  first  husband;  testator  was  a  very  obsti- 
nate and  det^-mined  man,  but  if  one  .ipproadbed  him  in  the 
right  manner  he  oould  be  induced  to  do  a  great  deal,  means 
when  he  was  san^  his  insanity  commenced  about  the  close  of  the 
war,  but  afterwards  he  got  over  it;  witness  made  up  his  mind, 
about  the  spring  of  1871,  that  testator  was  crazy  again;  be- 
tween the  spring  of  1871  and  the  execution  of  the  will,  when- 
ever witness  saw  him  he  was  always  the  same;  just  before 
testator  became  confined  to  the  house  witness  did  not  remark 
in  the  presence  of  Mr.  Tanner  and  his  wife  that  his  delusions 
^^ were  nothing  but  obstinacy;"  Mrs.  Couterier  asked  witness 
whether  it  was  an  unusual  attack,  he  remarked  hastily  as  he 
went  out  of  the  door,  that  'Mt  was  filth  and  obstinacy ;"  Mrs. 
Gardner  has  fiMir  children  living;  cannot  say  how  long  the 
family  lived  with  testator,  they  lived  with  him  a  long  time; 
has  heard  testator  say  that  he  bad  bought  a  place  in  Apj^ing 
county  and  that  Mr.  Gardner  was  to  live  on  it;  does  not 
know  who  owned  the  place. 

Elvira  Grardner,  sworn:  Witness  has  known  testator  ever 
since  she  can  reooUeet,  he  was  her  fiither;  he  died  in  the  city 
of  Augusta,  on  November  9tb,  1871 ;  did  not  see  him  execute 
ji  will  but  believed  he  had  done  so;  a  few  days  after  testator's 
death  propounder  told  witness  that  there  was  a  will ;  since 
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then  baa  seen  the  paper  herself;  the  will  was  signed  about 
Au^t  15th,  1871 ;  at  that  time  testator's  mind  was  very  nn- 
eound,  and  continued  to  grow  worse  until  his  death ;  testator 
would  sit  over  the  fire  moaning,  groaning  and  bewailing  his 
poverty ;  had  no  conversation  with  him  about  the  disposition 
of  his  property ;  does  not  know  that  testator  was  under  the 
undue  influence  of  any  one,  but  believes  he  was  under  the 
influence  of  his  wife  and  propounder;  propounder  was  always 
a  favorite  with  his  mother,  and  she  wished  him  to  have  all 
the  property;  testator's  mind,  in  the  opinion  of  witness,  was 
so  weak  as  to  render  him  incompetent  to  make  a  will ;  noticed 
a  weakness  in  his  mind  soon  after  the  war  ended;  on  the  day 
the  will  was  read  at  the  femily  residence  in  the  presence  of 
witness  and  her  husband,  witness  did  say  without  reflection 
tliat  she  was  satisfied  with  the  will,  and  her  husband  said  that 
he  was  satisfl^  if  witness  was,  that  he  had  nothing  to  do  with 
it;  cannot  say  that  propounder  did  exercise  an  undue  influ- 
ence over  testator;  does  not  believe  the  paper  was  freely  exe- 
cuted because  witness  does  not  think  testator  would  have  made 
such  an  unjust  will;  has  been  married  sixteen  years;  up  to 
1870  spent  nearly  the  whole  sixteen  years  with  testator,  her 
husband  being  absent  one  year  in  addition  to  the  four  years 
of  the  war;  prior  to  the  war  witness'  husband  farmed  in  Ap- 
pling  county;  was  also  for  a  short  time  in  the  employ  of  the 
Express  Company;  since  the  war  he  has  been  in  business 
^nth  testator;  does  not  know  what  salary  or  compensation  he 
got;  thinks  testator  indorsed  a  note  for  the  husband  of  wit- 
ness, at  her  request,  in  May,  1871;  witness  is  one  of  the 
(avcators;  the  first  indication  of  testator's  insanity  witness 
noticed  just  after  the  war;  previous  to  this  change  he  was 
agreeable  and  cheerful,  he  was  also  particular  in  his  dress, 
changed  his  linen  two  or  three  times  a  day ;  he  gradually 
grew  low  spirited,  very  desponding  and  careless  in  his  dress, 
until  he  became  indecent;  he  refused  to  change  his  clothes  or 
to  have  them  taken  off;  vermin  were  on  him;  told  her  that 
he  was  starving;  that  he  had  nothing  to  eat,  and  not  a  cent 
on  earth ;  that  he  did  not  know  what  to  do;  that  he  had  not 
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slept  in  fifty  years ;  that  he  would  not  live  in  that  way ;  that  he 
intended  to  pat  an  end  to  his  life«  About  si^  months  before 
his  death  he  said  one  side  of  him  was  dead,  and  about  three 
months  before  his  death  said  his  heart  did  not  beat ;  that  he 
had  no  pulse;  that  he  did  not  breathe;  he  took  but  very  lit- 
tle nourishment;  a  oop  of  tea  now  and  then  was  all.  In  Jan- 
uary, 1870,  testator  came  into  witness'  room  at  his  residence, 
where  she  had  resided  eight  or  nine  years,  and  told  her  in  a 
very  distressing  manner  that  she  must  rent  a  house  and  move 
away ;  that  his  wife  and  propounder  would  give  him  no  rest; 
that  they  worried  him  a  great  deal,  and  he  could  not  stand  it; 
he  said  he  told  propounder  that  witness  was  his  sister,  and  the 
house  was  large  enough,  and  he  hated  to  tell  witness  to  leave; 
he  said  propounder  would  not  listen  to  him ;  in  February  wit- 
ness moved  away;  testator  cried  bitteriy  on  parting  with 
witness,  and  told  her  not  to  blame  him;  that  it  was  his 
wife's  and  propounder's  fault;  he  came  to  see  witness  very 
often,  and  would  always  bring  a  basket  of  porter,  ale,  etc. ; 
in  October,  witness  moved  into  the  city;  then  he  came 
every  day  to  see  her;  through  the  summer  he  would  often 
come  six  times  a  day;  would  sometimes  dine  with  her,  and 
tell  her  that  there  was  nothing  to  eat  at  home;  that  they 
were  all  starving;  was  spending  the  day  last  summer  with 
him  when  he  left  the  house  without  the  knowledge  of  any 
one ;  he  was  brought  back  by  a  drayman  on  his  dray ;  tlie 
drayman  said  he  heard  a  noise  in  the  direction  of  the  ca- 
nal, went  there  and  found  testator  in  the  canal,  tliat  he  had 
a  hard  time  getting  him  out ;  never  heard  of  his  being  nor 
saw  him  on  the  streets  aft^r  that ;  he  came  to  witness'  bouse 
and  took  from  her  room  her  son's  gun ;  the  windows  in  tes- 
tator's room  were  nailed  down ;  he  would  be  on  the  way  to 
visit  witness,  and  when  he  did  not  know  that  a  servant  was 
watching  him,  he  would  cross  the  street  in  the  direction  of 
the  river,  and  witness' littention  would  be  called  to  him  by 
hearing  the  negroes  on  the  streets  say,  in  loud  tones,  **  Yon- 
der goes  Mr.  Lamback  to  the  river  to  drown  himself."  Lest 
January  propounder  was  married ;  testator  took  no  interest 
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in  the  matter  at  all,  did  not  see  him  married ;  previous  to  his 
marriage  testator  came  to  witness  and  told  her  propounder 
had  been  carsing  him  because  be  had  no  money  to  give  him^ 
and  he  was  very  much  hurt  at  propounder^s  treatment;  has 
never  heard  of  nor  seen  testator  eating  a  meal  at  the  table 
since  propoonder's  marriage;    has  heard  propounder  curse 
testator  at  the  table  when  be  told  him  not  to  make  so  much 
noise,  and  has  heard  him  use  such  expressions  aa  testator  did 
not  like  to  hear ;  testator  was  affectionate  to  all  of  his  child- 
ren; on  one  occasion  saw  him  hold  witness'  sister  Lizzie's 
hand  and  would  not  release  it,  not  even  for  her  mother's;  he 
woald  often  cry  when  she  would  bid  him  good-bye.     From 
28th  of  August  to  the  latter  part  of  September  did  not  see 
testator;  when  witness  again  visited  him^  found  him  more 
emaciated  and  low  spirited  than  ever ;  on  August  16th  spent 
the  day  with  her  mother,  who  was  very  ill ;  while  sitting  at 
her  bedside,  heard  some  one  walking  in  the  passage;  went  to 
the  door  and  saw  Mr.  James  McLaughlin,  and  a  gentleman 
that  she  did  not  recognize,  walk  into  the  parlor ;  in  a  few 
moments  propounder  came  to  the  door  and  called  testator ; 
he  walked  off  with  propounder;  he  was  then  in  his  shirt 
sleeves  and  without  shoes  ;  a  short  time  after  left  her  mother's 
room  and  was  walking  in  the  passage  when  a  gentleman  came 
to  the  parlor  door  and  told  witness  to  tell  propounder  to  step 
there  a  few  moments ;.  propounder  went  to  him.     A  sHort 
time  after  testator's  will  was  read  heard  her  sister  Lizzie  say, 
"  We  all  know  fiither  was  crazy  when  he  made  that  will ;" 
propounder  said  "  you  would  not  have  thought  so  if  he  had 
left  you  all ;"  she  said  to  him,  "  No,  I  would  still  say  he  was 
crazy  ;'^  she  said  **  she  would  not  have  the  $5  00  ;'^  propounder 
told  her  '^  She  would  have  to  take  it ;"  she  said  ''  She  would 
not ;"  propounder  said  testator  was  obliged  to  give  it  to  her 
to  make  the  will  good,  that  he  had  given  to  him  all  and  he 
would  be  damned  if  any  of  them  should  have  itw    Testator 
purohased  a  place  in  Appling  county  ;  told  witness  he  bought 
it  for  her ;  when  the  war  broke  out,  her  husband  having  to 
leave  for  the  army  she  became  dissatisfied  and  moved  to  tes- 
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tator's  house  in  AagustH ;  the  place  was  bought  in  1869 ;  tes- 
tator  sold  it  because  witness  did  not  like  it 

Angus  P.  Brown,  sworn:  Witness  is  testator^s  son-in-law; 
has  known  testator  about  twenty  years ;  first  noticed  that  his 
mind  was  affected  in  1865;  he  was  exceedingly  low  qHrited; 
he  partially  revived  from  this  depressed  condition,  but  his 
mind  became  permanently  affected  in  the  last  of  1870  or  first 
of  1871 ;  he  complained  of  his  poverty  and  want  of  sleep; 
he  said  he  was  vety  poor,  wanted  the  necessaries  of  life,  and 
could  not  buy  medicines ;  he  was  perfectly  able  to  buy  any 
neceasaries  he  might  need,  and  much  more ;  his  estate  consisted 
of  his  residence  on  Green  street^  Clara  Hall  on  Broad  street, 
house  on  Green  street,  a  house  and  lot  on  the  river  bank,  and 
a  little  lot  in  the  rear  of  Mr.  Ramsey's  store ;  he  complained 
that  he  had  not  slept,  but  witness  has  seen  him  sleep ;  he  said, 
on  various  occasions,  that  his  heart  did  not  beat ;  that  he  had 
no  pulse ;  when  sane,  he  was  very  cleanly,  putting  on  one  or 
two  shirts  a  day ;  after  his  mind  became  affected,  he  was  ex- 
tremely filthy ;  he  was  treated  by  his  fiunily,  the  latter  part  of 
his  life,  as  insane ;  a  n^ro,  named  Sam,  was  k^t  waiching 
him  while  the  fiimily  were  at  their  meals ;  a  negro  num  was 
kept  watching  the  steps  to  prevent  him  from  making  his  es- 
cape ;  propounder  said  the  windows  were  nailed  down  to  pre- 
vent testator  from  escaping ;  propounder  feared  that  he  woald 
go  io  the  river  and  drown  himself;  witness  was  prea^it  when 
propounder  ran  out  from  an  o£Bce  in  the  bosement  and  got  a 
pistol  which  testator  had  concealed ;  he  brought  it  down  and 
fired  it  off  into  the  floor,  in  the  presence  of  testator^  who  had 
come  in ;  he  broke  the  pisUA  and  threw  it  into  the.  fire-place 
and  said,  ^'  Damn  you,  you  won't  kill  yourself  now/^    Saw 
testator  once  take  a  pistol  fix>m  behind  the  looking  glass  and 
txy  to  conceal  it  in  the  bed ;  testator  told  me  onoe  to  look  in 
his  desk ;  there  was  a  jHStol  there  which  would  not  fire  off; 
that  he  had  tried  to  kill  himself,  but  it  would  not  go  off; 
asked  me  to  look  and  see  if  it  was  properly  loaded ;  that  was 
some  time  in  the  summer  of  1871 ;'  witness  was  not  in  the 
house  when  the  will  was  made;  arrived  in  the  city  about 
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twelve  o'clock  at  night,  on  the  15th  of  August  last ;  as  soon 
as  witoeaB  saw  him  that  night,  he  commenced  talking  about 
hffi  peeoliar  condition ;  he  bilked  all  n^ht ;  said  he  could  not 
sleep;  went  on  about  his  poverty,  etc.    Propounder  did  not 
treat  testator  with  the  respect  due  to  a  &ther;  when  testator 
woald  commence  talking  at  the  table,  propounder  would  rattle 
the  knives  and  forks  and  say,  '^  Shut  up,''  etc. ;  testator  would 
say, "  Don't  do  so,  George,"  and  propounder  would  get  mad ; 
propounder  would  frequently  say,  ^'  Damn  it,  if  you  don't 
like  it,  leave,"  etc.    Propounder  would  say  sometimes  that 
testate^'  was  insane,  and  then,  again,  he  would  say  it  was  noth- 
iog  but  contrariness ;  heard  propounder  say  that  testator  had 
been  brought  home  on  a  dray ;  that  he  had  been  in  the  canal. 
Proponnder  first  told  him,  a  few  days  after  his  fiither's  death, 
that  testator  had  made  a  will ;  there  was  no  difference  in  testa- 
tor'a  treatment  of  his  several  children ;  considered  testator  per- 
fectly insane  from  January  11th,  1671,  to  the  day  of  his  death ; 
thought  that^  Just  before  he  died,  he  became  partially  sane; 
saw  testator  on  the  23d  or  25th  of  May,  1871 ;  testator  paid 
off  a  part  of  a  claim  for  witness  as  security ;  testator  gave  wit- 
ness^ Ibar  or  five  years  ago,  three  mules,  for  which  he  paid 
9550  00,  and  $25  00  worth  of  plows ;  Mr.  Archer  was  owing 
testator  a  claim  contracted  before  the  war,  and  these  mules 
were  given  in  settlement  of  a  part  of  it ;  testator  indorsed  for 
Mr.  Gardner  alter  January,  1871 ;  witness  married  into  testa- 
tor's fiuuily  in  May,  1864  j  thinks  Mr.  <j[ardner  and  his  fam- 
ily w&e  then  living  with  testator;  they  came  during  the  war 
and  reauuned  there  until  two  or  three  years  aga 

Caroline  V.  Sharp,  sworn :  Witness  has  known  testator 
since  1864 ;  witness'  husband  is  a  brother  of  Mrs.  Lamback ; 
lived  in  testator's  house  about  one  year— fix>m  the  latter  part 
of  18$4  to  the  latter  parjL  of  1865-Hmd  has  since  Tislted  there 
fieqpiently;  for  several  months  before  his  death,  considered 
him  both  physically  and  mentally  affected ;  her  reasons  for  be^ 
lieving  Iiim  insane  are,  that  she  knew  him  to  be  possessed  of 
meanSy  yet,  in  his  imagination,  he  was  poor;  first  noticed  his 
insanity  about  two  years  before  his  death ;  he  grew  continually 
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worse;  on  several  oocasionSy  he  came  to  witness'  boose  in  the 
heat  of  the  dsy,  remaining  only  a  few  minutes^  and  remarking 
that^he  had  not  slept  for  six  months ;  the  last  week  of  his  life 
he  said  he  had  not  slept  for  twenty  years,  and  for  fifty  years; 
that  he  had  no  blood  in  him,  that  he  did  not  breathe ;  saw  him 
in  August,  1871,  in  his  usaal  pitiable  condition ;  afterwards, 
he  grew  worse ;  he  was,  when  sane,  r^;ular  in  his  habits  at 
home,  and  strictly  neat  in  his  apparel ;  after  his  mind  became 
affected,  he  had  a  total  disregard  for  his  personal  cleanliness ; 
his  treatment  to  his  &mily  was  kind,  without  any  show ;  his 
daughters  evinced  a  due  portion  of  kindness  and  afibetion  for 
him ;  his  son  was  harsh,  disrespectful,  and  seemed  wanting  in 
affection ;  at  times,  testator's  insanity  would  evince  itself  more 
plainly  than  at  others,  but  during  the  period  about  which  wit- 
ness has  testified,  she  did  not  consider  him  in  his  right  mind ; 
witness  once  kindly  reproved  proponnder  for  using  disrespect- 
fill  language  to  his  father ;  he  replied,  "  Well,  aunt  Carrie,  it 
is  the  only  way  to  get  along  with  him ;"  never  remarked  that 
testator  was  more  devoted  to  George  than  his  other  children. 

A  deed  ft'om  Frederick  Lamback  to  Henry  Gardner,  dated 
February  4th,  1858,  conveying  in  trust  to  him  property  on 
Green  street,  between  Jackson  and  Campbell,  and  also  six 
negroes,  was  introduced. 

Osceola  Butler,  sworn :  Witness  first  saw  the  above  deed 
in  the  latter  part  of  February  or  first  of  March,  1871,  in  the 
possession  of  propounder;  he  read  it,  showed  it  to  witness  and 
said  it  was  the  will  of  his  father;  witness  first  heard  of  the 
present  will  the  day  after  testator  was  buried,  from  propoun* 
der ;  propounder  asked  witness  if  he  knew  testator  had  made 
a  will  ?  Witness  asked  him,  ''  when  ?"  He  said,  "  last  Au- 
gust/'  asked  him  who  made  the  will ;  he  said,  "Clay  Fos- 
ter;'' asked  him  why  he  got  Mr.  Foster;  he  said  he  had  been 
to  Aleck  Phillips,  who  disappointed  him,  then  he  went  into 
the  street,  and  the  first  person  he  met  was  Clay  Foster;  lie 
said  he  did  not  know  anjrthing  about  the  contents  of  the  will, 
that  Clay  Foster  had  it;  witness  said  that  it  was  very  strange 
that  the  old  man  should  make  a  will ;  he  replied  that  he  liad 
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witnesses  to  it ;  this  conversation  oocarred  on  Saturday,  the 
will  was  read  on  the  next  Wednesday  or  Thursday ;  came  to 
Augusta  the  last  of  February  or  first  of  March,  1871,  to  see 
about  the  deed  or  will  as  propounder  supposed  it  to  be;  pro- 
pounder  asked  him  to  see  t^tator  about  fixing  up  the  store 
under  Clara  Hall  that  was  occupied  by  Wells  &  Clay,  as  they 
had  threatened  to  leave  it  if  the  repairs  were  not  made ;  saw 
testator,  bat  found  him  incapable  of  attending  to  business; 
propounder  and  witness  went  to  Wells  &  Clay,  and  advised 
with  them  about  what  to  do ;  told  them  that  witness  thought 
testator  was  unfit  to  transact  any  business ;  returning  the  con- 
versation happened  about  what  propounder  supposed  was  a 
will;  propounder  obtained  this  paper  from  an  iron  safe  in 
testator's  room;  witness  sold  the  land  in  Appling  county  for 
$500  00 ;  testator  received  the  proceeds,  all  but  $100  00 ; 
propounder  told  witness  that  testator  was  not  present  at  his 
wedding;  heard  propounder  use  some  disrespectful  language 
to  testator  at  his  house,  about  some  wood-land,  in  which  he 
told  testator  tliat  he  could  take  his  damned  land;  they  said  so 
much  that  witness  became  disgusted  and  paid  very  little  atten- 
tion. Witness  is  the  husband  of  Mrs.  Clara  Butler,  one  of 
the  ccujeaiors;  testator  recognized  all  of  his  fiimily  who  were 
present  when  he  died;  propounder  was  not  present;  does  not 
know  that  he  spoke  to  propounder  the  last  thing  he  said;  did 
not  hear  him  tell  propounder  that  he  must  take  care  of  his 
mother;  the  $100  00  of  the  proceeds  of  the  Appling  county 
land,  which  testator  did  not  receive,  he  told  witness  to  give  to 
his  wile  as  a  Christmas  present ;  on  the  6th  of  November, 
1871,  when  at  testator's  house  witness  had  been  drinking,  but 
was  not  under  the  influence  of  liquor;  at  the  reading  of  the 
will  propounder  claimed  all  the  property  as  his  own,  includ- 
ing the  house  and  premises  by  the  deed -conveyed. 

Matthew  F.  Nelson,  sworn:  Witness  went  to  testator's 
house  in  the  evening  about  eight  o'clock,  before  his  death,  and 
watched  with  him  all  that  night  until  he  died ;  he  was  in  an 
exceedingly  filthy  condition ;  he  had  on  his  pants,  shirt,  draw- 
ers and  socks;  they  had  not  been  changed  for  some  time. 
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C.  B.  McAllister^  sworn :  Witness  wadbed  testator's  body 
aft^  he  was  dead;  he  was  very  unclean  and  diHy-— covered 
with  vermin;  never  noticed  testator  until  his  death. 

W.  D.  Bowen,  sworn :  Propotinder  told  witness  that  tes- 
tator was  out  of  bis  head — threatened  to  kill  himself;  asked 
witness  not  to  sell  him  a  pistol ;  went  back  to  his  store  and 
told  his  men  not  to  load  any  pistols  for  testator ;  that  if  they 
had  to  load  one^  not  to  put  any  powder  in  it^  but  only  balls; 
in  the  early  part  of  1871  proponnder  told  witness  that  testa- 
tor was  deranged;  sometimes  would  see  him  on  the  liver 
bank ;  walked  a  little  way  with  him  once;  spoke  to  him  and 
said:  ''how  do  you  do;"  he  shook  his  h^. and  would  not 
open  his  mouth  at  all;  walked  on  further  with  him;  he  spoke 
of  his  pecuniaiy  condition ;  said  he  had  lost  a  great  deal  of 
money^  had  nothing  in  the  world  except  enough  to  bury  him; 
considered  him  insane;  has  known  testator  tor  a  very  long 
time;  he  was  generally  reserved  and  quiet;  he  iiras  more  so 
than  usual  when  witness  met  him ;  met  him  twice;  walked 
around  with  him;  he  looked  difi^nt  firom  what  he  did  miuty 
years  before. 

K  Grallaher^  sworn:  Witness  has  known  testator  fiom  the 
year  1837  to  the  diay  of  his  death ;  considered  him  a  very 
cleanly  man  and  his  conduct  was  that  of  a  gentleman ;  call^ 
on  him  in  July  or  August,  1871,  to  pay  him  a  visit  of  respect ; 
called  to  build  up  his  spnrits  and^iiold  out  the  idea  of  loi^ 
life ;  he  said  he  must  die,  that  liis  physician  said  he  conki  not 
recover;  saw  nothing  wrong  as  to  cleanliness ;  he  WasdreBsed 
as  an  invalid  in  his  pants  and  shirts, 

£.  G.  PHtcbard,  sworn :  In  1870,  in  the  nnlonth  of 
May  or  June,  testator  came  to  witness  to  give  in  his  tax 
turns;  they  were  so  small  that  witness  concluded  to  torn  thetn 
over  to  Mr.  Sheron,  the  receiver ;  -mtness  was  acting  as  his 
clerk;  testator  said  his  pr€{)erty  consisted  of  two  small  houses 
on  the  river  bank. 

Elizabeth  Bro  wt,  sirom :  Witness  is  a  daught^  of  testator, 
who  died  on  Novem'ber  9th,  hat ;  he  was  <sonfi&ed  to  his  hocise 
about  four  months  prior  to  his  death ;  was  told  by  proponnder 
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that  testator'a  will  would  be  read  in  the  presence  of  the  fiunily ; 
mid  to  propoundcr  after  it  was  read,  '^brother,  yon  know  and 
we  all  know  that  &ther  was  crazy  when  he  made  that  will/' 
Propottiider  said  that  the  reason  why  testator  left  sister  Clara 
and  witness  five  dollars^  was  to  make  the  will  good;  propoun- 
der  said  he  would  be  damned  if  they  should  have  a  cent  more ; 
told  witness  that  she  would  have  to  take  the  five  dollars ;  wit- 
ness said  she  would  not  take  it ;  in  the  spring  and  summer  of 
1871,  testator^s  mind  was  very  unsound;  in  1865  he  spent 
aome  time  with  witness  in  the  country;  noticed  that  he  was 
gloomy  and  very  depressed;  said  he  could  not  sleep  and  had 
not  slept  for  some  time;  he  partially  recovered  and  Uien  grew 
worse,  and  fer  six  months  before  the  execution  of  the  will, 
witness  considered  him  perfectly  insane ;  he  would  say  he  could 
not  breathe,  he  had  no  pulse,  his  heart  had  ceased  to  beat,  one 
side  of  him  was  entirely  gone,  he  and  all  his  &mily  were  star- 
ving ;  his  insanity  displayed  itself  by  atteippts  to  shoot  and 
drown  himself,  and  also,  by  wanting  to  take  poison  to  destroy 
himself;  about  the  latter  part  of  January  or  February,  1870, 
witness  was  called  on  to  keep  house  for  testator  while  her 
mother  visited  her  sister  Clara  in  Savannah ;  kept  house  fi>r 
him  about  three  months;  his  mind  was  unsound  at  that  time; 
propounder's  treatment  to  testator  was  at  all  times  unkind  and 
disrespectful ;  he  would  ask  testator  for  money  and  when  he 
would  tell  him  to  wait,  that  he  did  not  have  it,  propounder 
would  reply  that  it  was  a  damned  lie ;  about  February  22d, 
1870,  propounder  came  home  intoxicated  and  used  very  abu- 
sive language  to  testator ;  testator  became  very  indignant  and 
left  the  room  without  qieaking  a  word ;  heard  propounder  say 
often  that  testator  was  crazy ;  on  the  night  of  August  15th 
last  saw  testator  in  his  bed-room ;  he  called  me  to  his  bedside 
and  said:  ^' Sissy,  I  can't  sleep;  I  have  not  slept  fi^r  fifty 
years;  I  am  starving  and  all  the  fiimily  are  starving/'  Saw 
him  OD  the  16th  of  August,  and  his  conversation  was  about 
the  same ;  testator  was  veiy  kind  and  affectionate  to  all  of 
his  children;  propounder  showed  her  a  pistol  that  he  had 
taken  from  testator  because  he  had  tried  to  shoot  himself;  he 
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also  told  her  that  he  had  muled  down  the  windows  of  testa- 
tor's room  to  keep  him  from  escaping  to  drown  himself;  onoe 
saw  proponnder  and  testator  in  a  scmffle^  proponnder  endeav- 
oring to  wrench  a  pistol  &om  testator's  hands;  propoonder 
told  her  that  he  had  looked  the  front  door  and  the  sitting  room 
door  to  prevent  testator  from  escaping ;  that  he  sent  a  ser- 
vant to  watch  testator  to  .keep  him  from  going  to  the  river  to 
drown  himself;  that  testator  had  been  brought  home  on  a 
dray  from  the  canal^  where  he  had  attempted  to  drown  him- 
self; testator's  mind  was  unsound  sinoe  1865 ;  he  never  was 
in  his  right  mind,  nor  had  lucid  intervals  during  that  period; 
he  was  sometimes  better,  but,  upon  the  whole,  grew  worse; 
very  oft«n  when  witness  was  keeping  house  for  testator  when 
he  would  request  proponnder  to  att^d  to  some  business  for 
him,  proponnder  would  curse  him  and  say :  ^'  by  God,  I 
have  something  else  to  do;"  proponnder  would  rattle  the 
knives  and  forks  on  the  table,  testator  would  tell  him  not  to 
do  so,  when  proponnder  would  reply :  "Damn  it,  if  you  are 
tired  of  it,  leave !"  Was  not  present  in  the  room  when  testa- 
tor died,  but  was  in  the  house;  he  recognized  the  fiunily  the 
afternoon  before  he  died ;  he  said  to  witness:  "Sissy, don't 
cry;"  and  not  "Buddy  don't  cry,  we  must  all  do  it"  He 
did  say  to  proponnder :  "Buddy,  take  care  of  your  mother." 
Does  not  know  that  testator  ever  gave  witness'  presoit  hus- 
band any  money;  he  did  give  him  three  mules  and  about 
$25  00  worth  of  plows  and  gear ;  testator  endorsed  or  stood 
security  onoe  for  her  husband  to  Baker  &  Rowland;  her  hus- 
band paid  the  debt. 

C.  T.  Shaup,  sworn :  Has  known  testator  all  his  life;  tes- 
tator when  sane  always  conversed  with  witness  whenever  he 
met  him;  his  manner  changod,  when  he  met  witness  hist 
spring  he  did  not  know  him;  followed  him  one  Sunday  as  be 
was  going  to  the  river,  when  he  saw  witness  he  tamed  back; 
his  &ther  and  witness'  grandmother  were  brother  and  sister; 
the  &miLy  did  not  recognize  witness  as  a  kiasman,  bat  testa- 
tor did;  he  brought  witness  up  to  call  him  "uncle;"  attended 
ftineral  ias  a  member  of  the  fire  department  and  not  of  the 
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&mily ;  when  witness  saw  him  walking  he  was  firequently 
aooompanied  by  Mr.  Gardner's  youngest  son. 

Testator's  bank  aocount  with  the  Augusta  Savings  Bank 
was  introduced^  showing  a  balance  on  December  28th^  1870, 
of  $372  46. 

Angus  P.  Brown,  recalled:  Testator's  last  words  were: 
''Sissy^'dont  cry,  Buddy  will  take  of  your  mother;"  said  to 
propoander  that  it  was  very  singular  that  testator  had  no  op- 
erations; he  replied  that  testator  had  them  in  his  clothes ;  this 
oocuzied  in  the  summer  of  1871 ;  in  the  same  summer  he  re- 
fused, upon  one  occasion  to  have  his  clothes  taken  off^  but 
witeess  made  a  servant  take  them  off;  assisted  in  washing 
him  and  in  combing  his  head ;  found  many  vermin  in  his 
head ;  had  to  force  him ;  the  pecuniary  condition  of  testator's 
daughters  is  very  limited. 

Caveators  closed. 

BEBUTTINQ  TESTIMONY  FOB  PROPOUNDER. 

Belie  Lamback,  awom:  Witness  is  the  daughter-in-law  of 
testator;  was  with  testator  for  nine  or  ten  months,  nearly 
every  day;  testator  had  peculiar  ways;  it  was  necessary  to 
know  him  some  time,  in  order  to  know  him  well ;  during  the 
time  witness  knew  him,  saw  nothing  that  would  cause  her  to 
believe  him  unsound  in  mind ;  her  reasons  are  that  testator 
always  knew  when  his  rents  were  due ;  noticed  the  changes 
whenever  made  in  the  house  servants,  and  knew  their  names; 
he  conversed  rationally  upon  all  business  matters ;  would  reo- 
<^;nize  friends  that  he  had  not  seen  for  months,  and  call  their 
names;  during  the  time  that  witness  was  a  member  of  testa- 
tor's fiunily,  kept  house  for  him  one  month ;  had  occasion  to 
flee  him  often  during  that  time  and  conversed  with  him  on 
business  matters ;  would  give  him  his  medicines ;  a  watch  was 
on  the  maotel-piece,  and  when  the  time  came  round  for  him 
to  take  his  medicines,  he  would  call  her,  after  looking  at  the 
watch,  and  state  that  it  was  the  time  to  take  his  medicine ; 
daring  this  time  he  was  ill,  and  often  expressed  himself  as 
anzioos  for  his  recoveiy;  saw  testator  on  August  15th,  last; 
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heiras  more  oomposed  on  that  day  than  he  had  been  for  some 
time  before ;  he  walked  aboat  the  room  more  than  moal,  koS 
asked  witness  several  qnestions ;  propoander  was  alwajs  kind 
to  testator  and  testator  aflfectionate  towards  him ;  he  always 
wanted  propoander  to  be  with  iiim ;  would  frequend j  sent 
for  him  when  he  felt  worse ;  when  propounder  and  wSsiess 
were  first  married^  propoander  wished  to  take  a  situation  away 
fixun  home^  but  testator  ol:geeted^  and  said  he  wanted  him  to 
remain  at  home ;  testator  was  a  man  of  very  few  words;  be 
would  never  commnnicate  his  bosiness  to  others ;  he  was  not 
Kable  to  be  imposed  apon ;  propounder  and  witness  wished 
him  to  change  physicians,  but  he  would  not  do  so;  Mrs.  But- 
ler, one  of  the  caveators,  said  repeatedly  that  she  did  not  be- 
lieve there  was  anything  the  matter  with  testator's  mind ;  heard 
Mrs.  Brown  say  that  she  wished  testator  would  divide  his  prop- 
erty before  he  died;  she  said  this  a  day  or  two  after  the  will 
was  executed,  but  does  not  think  she  knew  anything  about 
the  execution  of  the  will  at  the  time  of  the  remark ;  Mr.  But- 
ler was  intoxicated  at  the  deathbed  of  testator;  his  wife  said 
to  him  that  it  was  a  shame  that  he  should  oome  home  in  such 
a  predicament  to  the  deathbed  of  his  fiither-in-Iaw;  testator^s 
memory  was  very  good;  he  recognized  fHends  and  aoqtKon- 
tances  up  to  the  time  of  his  death ;  when  he  was  dying  he  rso- 
ognized  all  the  dbildren  and  spc^e  to  propounder  and  to  Mm 
Lambaek ;  told  propounder  not  to  grieve  for  him,  and  added 
that  propounder  would  take  care  of  his  mother;  the  latt  au- 
dible words  he  uttered  were  addreased  to  propounder  and  to 
his  mother;  in  July,  1871,  when  propounder  was  engaged  id 
manufacturing  candy,  he  was  at  a  loss  to  know  to  what  extent 
to  cook  certain  materials,  he  sent  for  testator  who  came  and 
gave  him  all  the  necessary  instructions;  in  the  spring  of  1671 
testate  came  into  the  room  where  witness  was  sitting,  and 
said  he  had  been  to  see  a  man  up  town  whom  he  pitied,  as  he 
was  worse  than  sick,  the  poor  fellow  having  ten  children,  all 
girls;  has  known  testator  ever  since  the  dose  of  the  war;  had 
fluent  oonverBations  with  him  at  his  house,  both  befoieand 
ailer  her  marriage,  whidi  occurred  on  January  llth^  1871  7 
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propounder  nev^  mentioned  to  witness  anytbing  abont  testa- 
tor's  mental  oooditicm;  testator  was  not  at  witness'  marriage 
ceremony  on  aeoonnt  of  his  suffering  from  a  carbuncle^  here- 
edved  witness  in  his  bed-room ;  does  not  reoolleet  whether  he 
oDi^ratulated  witness  or  not ;  he  shook  hands  with  her;  never 
stated  to  the  famity  or  any  one  that  testator  was  not  riglit  in 
mind  or  words  to  that  effect;  nerer  expressed  any  fears  abont 
lemaimng  upstairs  alone  with  him ;  never  ilisoovered  him  at- 
tempting to  escape  out  ol  any  of  the  front  room  windows; 
pTf^poander  did  nail  up  the  windows  of  testator^s  room,  and 
assigned  as  a  reason  that  testator  had  been  attempting  to  drown 
himself;  knows  nothing  about  testator  bring  brought  home 
on  a  dcay ;  never  knew  of  his  attempting  to  take  his  life ; 
don't  recollect  whetjier  propounder  ever  toM  her  that  be  had 
done  so ;  he  may  have  told  witness  so,  but  on  account  of  the 
excitement  in  the  family  growing  out  of  the  reported  attempt 
to  take  his  life,  she  has  forgotten  it;  on  the  15th  of  August 
last,  saw  testator  several  times,  but  do  not  remember  to  have 
had  any  conversation  with  him;  four  gentlemen  came  to  see 
him  on  that  day ;  gave  him  his  medieino  as  usual ;  had  a  oon- 
venation  with  Dr.  Dearing  on  the  15th  or  16th  of  last  Au- 
gust as  to  the  soundness  or  unsoundness  of  testator's  mind ; 
he  said  that  there  was  nothing  the  matter  with  testator's  mind, 
and  that  Mrs.  Lamback  was  in  a  worse  condition  mentally 
than  testator;  propounder's  demeanor  to  his  ftther  was  the 
veiy  kindest;  testator  showed  greater  affection  for  propounder 
thaafiK*  any  of  his  other  children;  he  was  always  anxious 
about  propounder  and  made  frequent  inquiries  about  him;  he 
always  wanted  Greorge  with  him^  testator  felt  oonoerned  abont 
the  recovery  of  his  wife,  but  was  not  under  her  influence;  he 
was  not  under  the  influence  of  any  one;  a  few  days  after  the 
exeoation  of  the  will  Mrs.  Brown  told  witness  diat  Dr.  Dear- 
ing said  testator's  mind  was  unsound;  witness  replied  that 
tile  Dr.  told  her  he  did  nbt  think  his  mind  unsound ;  is  cer^ 
tain  that  she  never  said  testator's  disease  was  obstinacy  or 
fihh,  or  words  to  that  efifeot;  have  heard  testator  speak  several 
times  of  his  inability  to  sleep;  don't  remember  how  long  he 
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said  it  had  been  siaoe  he  slept ;  on  two  occasions  in  August 
last  testator  went  to  churcii  with  us;  he  spent  his  time  smok- 
ing, reading  the  papers  and  lying  down ;  a  servant  did  watdi 
and  follow  him  when  he  left  the  house ;  a  servant  was  required 
to  do  so;  on  one  n^ht  testator  attempted  to  go  out  and  a  sei^ 
vant  was  required  to  stay  at  the  back  door  to  prevent  his 
egress;  for  one  week  a  servant  was  required  to  keep  watch 
over  him  while  the  fiimily  were  at  supper,  because  it  had  been 
reported  that  he  had  attempted  to  take  his  life* 

Mrs.  Gordon  Fargo,  sworn :  Witness  has  known  testator 
since  witness  was  a  girl,  about  thirty  years ;  saw  him  almost 
every  day  from  the  date  of  witness'  daughter's  marriage  to 
his  son  to  .the  day  of  his  death,  but  never  had  any  conversa- 
tion of  any  length  with  him ;  witness'  opinion  was  that  his 
mind  was  sound ;  her  reason  was  because  whenever  she  ad- 
dressed him  he  always  responded  in  a  rational  manner;  be- 
yond the  usual  salutations  witness  rarely  spoke  to  him  for 
fear  of  his  repulsing  her  in  an  abrupt  manner ;  desired  to 
converse  with  him  upon  the  subject  of  religion  but  feared  his 
repulsing  her ;  saw  him  frequently  on  the  15th  of  August 
last  moving  about  the  house  and  expressing  concern  about 
the  health  of  his  wife;  his  mind  on  that  day  was  in  as 
healthy  a  state  as  at  any  time  during  their  acquaintance;  the 
relations  between  testator  and  propounder  were  affectionate ; 
whenever  testator  felt  worse  he  would  call  for  propounder 
and  say  "  Buddy,  can't  you  do  something  for  me ;"  the  con- 
duct of  propounder  to  his  father  was  as  kind  and  devoted  as 
that  of  any  son  could  be  to  his  fether ;  don't  think  any  one 
could  ever  influence  testator ;  when  he  said  "  yes  "  or  "  no," 
he  came  as  near  meaning  it  as  any  one  witness  ever  saw ;  this 
firmness  characterized  him  to  his  death ;  when  on.  his  death- 
bed they  would  want  to  change  his  position  against  his  wishes ; 
he  would  become  indignant  and  resist  every  effort  to  move 
him ;  heard  Mr.  and  Mrs.  Butler  and  Mrs.  Gardner  say  that 
there  was  nothing  the  matter  with  testator's  mind ;  Mr.  Butler 
when  summoned  to  the  bedside  of  testator  was  intoxicated ; 
testator  recognized  all  his  femily  and  friends  when  he  was 
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dying ;  his  memory  was  good ;  when  testator  was  dying  he 
spoke  to  his  wife  and  said^  "  Lizzie,  I  am  dying,  and  when  I 
am  dead  you  will  miss  me ;"  he  called  piopounder  a  great 
many  times  and  said,  '^  Buddy,  don't  grieve  for  me,  we  have 
all  got  to  die,  take  care  of  your  mother/'  These  were  his 
last  words;  before  1860  testator  dressed  as  neatly  as  any 
man;  he  was  attentive  to  his  business  matters  and  a  man  of 
integrity ;  he  was  not  a£bble  in  conversation,  being  a  man  of 
bat  few  words ;  in  1870  and  1871  he  was  just  the  same  in 
these  particulars ;  does  not  know  of  what  disease  testator 
died;  bis  constant  complaint  was  of  rheumatism  in  his 
IcneeB;  about  the  15th  or  16th  of  August  last  Dr.  Bearing 
said  to  her  that  in  his  opinion  testator's  mind  was  sound ; 
witness  ooneuried  in  this  opinion. 

Bev.  Dr.  Dixon,  sworn ;  witness  is  a  minister  of  the  Gos- 
pel and  pastor  of  the  first  Baptist  Church ;  in  July,  1871, 
as  witness  came  out  of  the  pulpit  on  one  Sunday  a  notice  was 
handed  to  him  by  the  sexton  from  Mrs.  Gardner  asking  him 
to  call  on  testator ;  Mrs.  Gardner  said  she  was  anxious  about 
testator's  spiritual  condition  and  wished  witness  to  conv^:^ 
Trith  him  ;  witness  remained  with  him  about  an  hour ;  con- 
versed at  first  about  his  bodily  condition  and  tiien  about  bis 
spiritual  condition ;  testator  spoke  very  afiectionately  about 
Dr.  Cuthbert,  the  previous  incumbent  of  witness'  pulpit ;  said 
he  had  sat  under  his  ministry ;  the  interview  was  perfectly 
satis&ctory ;  should  never  have  suspected  anything  unsound 
about  his  mind;  would  never  have  thought  of  it;  called 
again  and  was  refused  admittance;  no  reason  given;  the 
second  call  was  about  one  week  after  the  first. 

Michael  (^Dowd,  sworn :  Witness  has  known  testator 
about  nineteen  years ;  had  dealings  with  him  up  to  a  short 
time  before  his  death,  four  or  five  months,  perhaps ;  he  first 
came  to  witness  to  purchase  sugars  to  make  different  grades  of 
candies,  and  afterwards  he  purchased  his  house  groceries, etc.; 
he  boii^ht  the  goods  and  told  witness  that  propounder  would 
settle  the  bills  monthly ;  saw  nothing  wrong  about  him ;  did 
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not  call  at  his  house  after  he  was  takea  sick ;  pvopounder  at- 
tended to  the  candy  manuiiusturing  business. 

Theodore  C.  Bridges,  sworn :  At  the  time  of  propoonder's 
birth,  testator  gave  a  oonviviol  party  at  LaFayette  Hall ;  he 
made  the  observation  to  a  party  of  gentlemen  that  he  had  now 
a  son  bom  to  him  and  that  he  was  soinir  to  do  wonders  by 
hin.;  the  party  wa.  in  ha«>r  of  d».  ^of  pn>po.nder. 

S.  C.  White,  sworn:  Has  known  testator  lor  eighteen  years; 
he  and  witness  were  on  terms  of  personal  intiinacy;  saw  him 
up  to  the  month  of  August  last  very  often  going  to  and  com- 
ing from  his  daughter's;  said  to  him  onee,  '^you  are  so  feeble, 
why  don't  you .  take  the  can  ?"  he  replied^  ^'  it  does  me  good ;" 
never  mistrusted  anything  in  reference  to  the  soundness  or  un- 
soundness of  his  mind;  called  on  him  to  offer  witness'  services 
when  he  was  sick;  be  was  lying  on  his  side;  was  ootdisposed 
to  talk  much ;  said  he  did  not  require  witness'  services;  Mr* 
Gardner  first  told  witness  of  his  insanity  after  death  of  testa- 
tor; never  mistrusted  anything  of  the  kind^  never  heard  nnj 
such  intimations  before;  saw  testator  at  the  shop  with  pro* 
pounder  and  his  wife  during  the  past  summer. 

£.  J.  Hickey,  sworn:  Witness  was  sent  fi>r  to  shave  testa- 
tor; the  first  time  was  on  the  3d  of  August  last;  went  gene- 
rally then  once  a  week  up  to  October  12th;  his  conversation 
was  general;  said  his  hands  were  cold;  said  he  oould  Jiot 
sleep;  when  he  was  through  being  shaved  he  would  rub  his 
hands  over  his  face  and  say  he  wished  he  lelt  all  over  as  his 
&oe;  he  was  not  a  man  who  conversed  mudi;  he  was  always 
perfectly  rational  to  witness;  never  saw  any  vermin  on  his 
person;  his  condition  was  only  such  as  might  be  esqieoted 
fivm  a  man  confined  to  the  house ;  did  not  visit  testator  firom 
August  25th  to  October  12th,  1871 ;  the  dates  witness  hfts 
down  are  August  3d,  12tb,  16th  and  25th. 

Adolph  Brandt,  sworn :  Has  known  testator  well  for  fif> 
teen  years;  saw  him  fi^equently  in  1871,  the  last  time  in  the 
early  part  of  July,  1871 ;  had  a  geaoid  conversation'  with 
him  for  five  or  ten  minutes  in  his  shop  in  regard  to  his  health, 
etc, ;  from  that  conversation  witness  would  say  he  was  as  saae 
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as  he  himself  is;  has  never  seen  him  since;  Mitness  is  a  paav 
ticular  friend  of  propounder's. 

John  Everett,  sworn:  Witness  has  known  testator  for 
twenty-three  years;  testator  and  witness  married  sisters ;  wit^ 
ness  married  Mrs.  Sharp ;  has  been  very  intimate  in  the  &m^ 
ily  for  twenty-two  years;  was  married  in  March,  1850,  at  tes- 
tatoi^s  hoQse;  during  the  years  1870  and  1871  has  seen  tes^ 
tatOT  from  twice  to  three  times  a  month ;  in  1870  or  1871  tes- 
tator requested  witness  to  go  down  to  Mr.  Sharp's  house  and 
ask  him  why  he  had  not  called  to  take  him  to  the  canal  as  he 
had  promised,  and  to  tell  him  to  come  the  next  day ;  when 
propottnder  was  married  witness  called  at  the  house  to  see  the 
difierent  members  of  the  family;  saw  testator;  said  he  was 
si<^ ;  witness  understood  with  a  carbunde  or  something  of 
that  kind ;  said  to  witness :  '^John,  you  have  always  known 
sinoe  you  have  known  me  that  I  have  always  expected  to 
make  this  a  great  occasion,  but  I  am  not  even  able  to  see  him 
nnrried."  About  ten  or  twelve  years  ago,  when  testatcHr 
moved  from  LaFayette  Hall  to  his  new  store,  he  took  witness 
up  into  a  room  and  showed  him  boxes  of  wfaaft  he  said  was 
wine ;  they  were  closed  up ;  some  were  labeled  back  to  1836 
on  the  boxes;  he  told  witness  that  when  propounder  was 
bom  he  bad  set  apart  all  these,  part  of  them  to  be  drank 
when  propounder  was  twenty-^one,  and  part  when  he  married, 
if  he  lived ;  witness'  opinion  is  that  testator's  mind  was  affec- 
ted on  some  subjects,  on  others  he  was  as  sane  as  anybody ; 
daring  testator's  illness  he  appeared  particularly  prejudiced 
against  Mr.  Gardner,  so  that  Mr.  Gardner's  presence  seemed 
to  irritate  htm  ;  it  showed  strong  even  in  death;  once  testa- 
tor asked  Mr.  Gardner  what  he  was  staying  there  for,  why 
was  he  not  about  his  business?  told  him  to  leave  the  room; 
Mr.  Grardner  said  he  would  go ;  a  half  hour  or  an  hour  after- 
wards testator  observing  him  in  the  room,  said,  '^  I  thought 
you  had  gone  on  the  road ;  ^'  Mr.  €kix<dner  said,  '^I  have  gone ;" 
testator  replied,  **you  can't  fool  ine,  you  need  not  attempt  it;" 
testaitor's  disposition  towards  propounder  was  as  kind  as  wit~ 
ness  ever  saw  a  &ther  towards  a  son;  this  feeling  continued 
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even  to  his  death-bed ;  just  before  hk  death  whenever  pro* 
pounder  left  the  room  he  would  say,  "Buddy,  don't  leave  me;" 
several  times  he  would  be  supposed  to  be  dying  when  the 
family  were  not  in  the  room,  and  they  would  be  called  in  to 
hear  his  dying  requests ;  the  last  time,  or  shortly  before  the 
family  were  called  to  his  bed  to  see  the  last,  he  said,  "son 
George,  come  here ;"  propounder  went  to  the  bed  and  leant 
down  over  his  father ;  testator  embraced  him  and  to]d  him 
that  we  all  had  to  die,  that  it  was  something  we  all  had  to  do; 
propounder  and  Mrs.  Lamback  were  standing  by  the  bed,  side 
by  side ;  propounder  leant  over  him  and  he  placed  his  arms 
around  his  neck ;  he  said  to  Mrs.  Lamback,  "  Liz,  don't  cry 
for  me,  it  is  something  we  all  have  to  do  f  he  said  to  pro- 
pounder, "Buddy,  don't  cry  for  me,  it  is  something  we  all 
have  to  do,  take  care  of  your  mother";  then  he  said  to  Mrs. 
Lamback,  "you  will  miss  me."    A  few  days  after  August 
15th,  Mr.  Brown  remarked  to  w;itnes8  that  he  had  slept  with 
testator  on  the  bed,  and  he  talked  a  great  deal,  bnt  better  than 
usual,  that  if  they  would  let  him  alone  he  would  get  well, 
that  they  had  made  Mr.  Lamback  make  a  will  to  suit  them- 
selves, but  it  would  not  stand;  witness  asked  if  it  would  be 
contested  on  the  ground  of  insanity  ?  he  replied  that  it  woald ; 
Mrs.  Lamback  asked  witness  once  to  talk  with  testator  about 
making  a  disposition  of  his  property ;  she  did  not  intimate 
to  whom  it  should  be  given ;  heard  Mr.  Brown  say  that  tes- 
tator attempted  to  shoot  himself;  testator  never  represented 
to  witness  that  he  was  in  abject  poverty;  he  said  one  day 
when  witness  called,  "  John,  I  am  glad  to  see  you,  but  I  have 
not  got  anything  for  you  to  eat ;"  witness  did  get  something 
to  eat ;  saw  testator  either  in  the  latter  part  of  last  August  or 
first  of  September ;  witness  does  not  know  how  much  mind  a 
man  must  have  to  make  a  will,  but  never  saw  testator  when 
he  did  not  think  him  capable  of  attending  to  ordinary  busi* 
ness,  whether  that  is  mind  enough  to  make  a  man  oapaUe  of 
making  a  will,  witness  cannot  say;  on  the  subject  of  his  prop* 
erty  his  mind  was  affected,  and  yet  he  would  talk  rataonally 
on  other  subjects ;  he  did  not  believe  he  had  much  properly  ; 
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does  not  think  he  expressed  any  opinion  to  Mr.  or  Mrs.  Brown 
as  to  the  sanity  or  insanity  of  testator  shortly  after  his  death ; 
witness  is  stopping  at  proponnder's  house, 

George  F.  Lamback,  sworn:  Witness  is  the  propounder  of 
the  will  and  the  exccatqr  named  in  it;  in  July  last,  testator 
told  witness  that  he  wished  to  make  his  will ;  sent  for  Mr. 
Phillips,  carried  him  to  testator's  room  and  left  him  there ;  in 
a  day  or  two  more  testator  told  witness  to  go  and  see  Mr. 
Phillips  again  and  get  him  to  .bring  the  will;  Mr.  Phillips 
told  witness  he  would  bring  it  up  that  afternoon ;  he  did  not 
come;  testator  waited  a  week;  he  called  me  on  the  morning 
of  Augnst  15th  last  and  told  me  to  get  some  one  else ;  asked 
him  who?  said  it  made  no  difference;  witness  having  been 
acquainted  with  Clay  Foster  all  of  his  life,  went  to  his  oflSce 
and  told  him  testator  wanted  him  to  fix  his  will  for  him ;  he 
came  by  the  shop  a  little  while  afterwards  and  witness  carried 
him  to  the  parlor;  called  testator  from  the  next  room;  they 
went  into  the  parlor  andjwitness  left  them  there;  Mr.  Foster 
came  out  after  a  little  while  and  said  he  would  be  back  that 
evening;  became  back  that  evening;  carried^  him  into  the 
parlor;  testator  was  in  the  room  where  his  wife  was  sick; 
told  him  Mr.  Foster  was  waiting  for  him;  he  went  into  the 
room  and  witness  left;  forgotten  whether  it  was  before  or  af- 
ter that  that  witness  went  for  the  witnesses;  Mr.  Foster  told 
witness  that  it  would  be  necessary  to  have  three  witnesses  to 
the  will;  saw  McLaughlin,  Young  and  Clay,  and  they  went 
over  with  witness;  while  they  were  there  witness  was 'in  his 
room;  his  wife  told  witness  that  testator  was  calling  him; 
went  to  the  door  and  asked  what  was  wanted?  McLaughlin 
came  to  the  door  and  said  they  wanted  pen  or  ink ;  carried  a 
pen  to  the  door  and  handed  it  to  McLaughlin;  does  not  know 
what  was  transacted  in  there;  was  not  present  when  the  will 
was  executed ;  next  saw  the  will  when  witness  got  it  from 
Mr.  Foster's  sister;  never  had  any  conversation  with  Mr. 
Foster  about  the  will  or  its  contents;  testator  transacted  impor- 
tant business  in  July  last;  indorsed  one  note  for  Mr.  Gardner 
in  May,  another  in  July,  and  another  in  September.     **Note 
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dated  July  19th,  1871|  signed  by  £L  A.  Gardaer,  indoisedby 
Fred.  Lamback,  for  $250  00/'  presented  to  witoeas.     That  is 
testator's  signature;  testator  was  last  at  the  shop  in  Aognst; 
he  came  to  show  witness  how  to  cook  some  syrup  to  ciyataiixe 
fruit.    Testator  advised  witness  to  vote  against  the  enlarge- 
ment of  the  canal;  witness  followed  his  advice  and  so  voted; 
was  not  in  the  room  at  the  moment  testator  died;  the  last 
words  he  spoke  were  to  his  wife;  he  said,  "Lizzie,  when  I  am 
dead  you  will  miss  me;"  Sister  Elizabeth  said,  "how  can  we 
do  without  you;"  he  turned  to  witness  and  said,  "Budd^, 
don't  cry  for  me,  we  must  all  do  it;"  he  then  said,  "Buddy, 
you  must  take  care  of  mother  now.'^    At  the  time  in  April 
that  Gardner  wished  testator  to  indorse  his  note  for  him,  it 
was  for  |500  00;  Gardner  told  witness  he  had  asked  testator 
to  indorse  for  him  and  had  &iled;  asked  witness  to  try  and 
get  testator  to  indorse  for  him;  witness  told  testator  that 
Gardner  wanted  him  to  indorse  a  note  for  $500  00  for  him ; 
he  replied,  "don't  bother  me  about  that  any  more;"  witness 
regarded  himself  as  testator's  favorite  child ;  he  was  so  ce- 
garded  by  the  other  members  of  the  &mily;  Mr.  GardLner 
an4  witness'  sister  were  married  in  1856 ;  he  was  four  years 
in  the  army,  a  short  time  in  Appling  county,  and  he  left  tes- 
tator's house  about  two  years  ago;  Mr.  Bo  wen  came  to  the 
shop  and  asked  witness  about  the  pistol ;  told  him  not  to  let 
testator  have  it  because  witness  was  airaid  he  would  shoot  him- 
self;  did  not  tell  him  testator  was  crazy ;  never  eow  testator 
attempt  to  take  his  life;  it  was  reported  that  he  had  done  so 
in  May  or  June  last,  and  not  in  the  latter  part  of  August; 
the  note  of  July  the  19th,  indorsed  by  testator  was  given  in 
renewal  of  the  note  of  May  19  th ;  never  cursed  testator  in  his 
Ufe,  nor  cursed  at  him ;  has  cursed  in  his  presence ;  testator 
brought  witness  up  more  like  a  companion  than  his  son ;  talked 
with  him  as  he  would  with  a  boy;  Clara  Butler  said  befiuv 
and  after  the  will  was  executed  that  there  was  nothing  ia  the 
world  the  matter  with  testator;  when  the  will  was  read  jiiotber 
asked  Mrs.  Grardner,  "are  you  satisfied?  "    Bhe  replied '^ yes, 
mother;"  then  turning  to  Henry  Gardner,  mother  said,  **mxe 
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yon  satisfied f'    he  replied,  ''I  am  if  Mvira  is."    Mother 
asked  again  of   Elvira,  '^are  70a?''  she  replied,  '^I  am." 
Mr.  Butler  was  drank  when  he  was  in  Augusta  in  November; 
Mre.  Butler  said  to  him,  ^'foa  ought  to  be  ashamed  to  get 
droak  when  &ther  is  djingf^  Butl^  himself  said  that  he 
had  been  taking  too  much  that  evening.    At  the  time  testator 
executed  the  will  he  was  capable  of  disposing  of  his  property 
or  of  doing  anything  eke ;  witness  thought  if  a  man  was  cih 
FtUe  of  indoiMsg  noteB  and  loaning  money  he  could  doany- 
thii^  else;  witness  is  twenfy-seven  years  old;  the  property 
on  Broad  si^seet  was  named  after  Clara,  '^  Clara  Hall;"  al- 
ways lived  with  testator,  except  when  witness  was  in  the 
army;  testator  furnished  a  substitute  for  witness ;  don't  know 
how  much  was  paid  out  for  witness;  testator  would  some- 
times give  witness  |1  00,  sometimes  $5  00,  as  he  wanted 
it;  had  no  stated  aBowanee;  just  after  the  war  testator,  Gard- 
ner and  witness  went  into  regular  business  together ;  that  was 
terminated  in  1867 ;  the  business  was  carried  on  after  that  in 
the  name  of  Frederick  Lamback  &  Son;  this  firm  never  hra 
been  actually  dissolved ;  the  shop  was  closed  in  the  summer 
of  1870;  commenced  manufacturing  candy  in  his  own  name 
m  Febmary,  1871 ;  this  continued  until  witness  entered  into 
businesB  with  Qearg^  McLaughlin ;  witness  filled  up  the  body 
of  the  checks  presented  to  him ;  witness  collected  testator's 
renti  and  paid  out  the  money  for  house  expenses,  paid  some 
bills  for  him ;  oommenoed  collecting  for  testator  about  April 
5th,  1871 ;  witness  ezpended«most  of  the  money  himself;  tes- 
tator was  not  unfit  for  business;  he  did  nothing  in  particular, 
because  he  did  not  &el  like  walking  around;  he  said  witness 
was  the  proper  person  to  do  it;  Wells  &  Clay  threatened  to 
move  ont  of  the  store  unless  repairs  were  made;  testator  re- 
fiised  to  have  the  work  done;  told  testator  he  had  better  have 
the  work  done,  or  Wells  &  Clay  would  move  out ;  don't  know 
whether  it  was  owing  to  the  influence  of  witness  that  testator 
made  Ae  r^airs;  did  not  influence  him  to  withdraw  his  re- 
find;  it  was  Wells •&  day;  witness  nailed  down  the  win- 
dowB  because  he  was  afiaid  testator  might  drown  himself;  has 
Vol.  zlyii.  12, 
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taken  a  pistol  out  of  testator's  desk;  saw  testator  with  a  pis- 
tol loaded  with  balls;  don't  know  whether  there  was  powder 
in  it  or  not;  testator  said  he  attempted  to  commit  suicide;  ^ 
.  not  tell  Claj  not  to  sell  testator  any  poisonous  medicines;  was 
told  that  testator  had  attempted  to  poison  himself  with  mx' 
phine,  but  had  no  reason  to  believe  it;  no  members  of  the 
fiimily  lived  in  testator's  house  after  witness  was  mairied; 
thinks  his  mother  said  she  had  told  testator  to  draw  his  will; 
notified  Clay  and  his  clerk  tiot  to  sell  poisonous  medidnes  to 
testator;  expressed  the  opinion  just  after  the  war  that  testa- 
Ws  mind  L  not  rightf  that  he  was  impm»ed  with  the  be- 
lief  that  he  was  a  pauper;  did  not  remain  of  that  opinion  a 
great  vwhile;  did  not  consider  him  during  that  time  unfit  to 
dispose  of  his  property;  he  said  he  was  very  poor;  witness 
afterwards  knew  his  means  and  saw  that  he  did  not  have  as 
much  money  as  people  supposed;  he  had  to  borrow  money 
with  which  to  pay  his  taxes;  told  testator  once  that  witness 
was  about  to  leave  him  to  get  something  to  do;  he  told  wit- 
ness not  to  go^  that  he  did  not  know  what  he  would  do  with- 
out him;  testator's  estate  is  valued  in  the  sworn  tax  return  at 
a  little  over  $40,000  00. 

Alexander  Phillips,  sworn :  Witness  has  known  testator  for 
thirty-five  or  forty  years;  has  known  him  intimately  sines 
1849 ;  in  1869  or  I860,  testator  told  him  that  he  intended  to 
leave  his  property  to  propounder;  saw  testator  every  week 
during  the  year  1871,  until  he  was  confined  to  his  bed ;  had 
many  conversations  with  him ;  l^e  was  a  little  low  spirited ; 
thought  that  he  was  perfectly  sane ;  he  talked  on  all  business 
topics  as  sanely  as  any  body ;  saw  him  in  August  last;  he  then 
spoke  as  if  he  was  of  sound  mind ;  last  summer,  two  or  three 
times,  he  spoke  to  witness  about  drawing  his  will ;  in  the  lat- 
ter part  of  July,  or  in  August,  he  changed  his  mind  a  little; 
first,  he  intended  leaving  everything  to  propounder,  then  he 
wanted  to  leave  Mrs.  Gardner  (50  00  per  month ;  n^tBes 
drew  a  will  for  testator  in  accordance  with  these  instmctiotis ; 
this  instrument  was  never  executed ;  drew  this  will  in  last  Au- 
gust ;  testator's  Green  street  place  is  worth  about  f  10,000  00 ; 
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propoander  told  witness  about  testator^s  having  been  taken 
out  of  the  canal ;  never  heard  that  testator  attempted  to  kill 
himself,  either  with  morphine  or  with  a  pistol ;  in  conversa- 
tions with  testator,  he,  and  sometimes  witness,  led ;  heard  that 
testator's  mind  was  affected,  bnt  did  not  notice  it;  testator  said 
to  witness  that  he  intended  to  leave  all  of  his  property  to  pro- 
pounder,  because  he  had  spent  a  great  deal  of  money  on  his 
daughters  and  their  husbands,  and  that  propounder  had  always 
worked  for  him  and  had  been  a  good  son;  this  was  in  1871, 
bnt  the  evening  prop6under  was  bom,  and  ever  since,  he 
always  said  that  propounder  should  have  wonders  done  by 
him ;  that  he  should  have  everything ;  that  was  a  convivial 
occasion ;  we  took  two  bottles  of  champagne ;  saw  nothing  in 
particular  filthy  about  him  last  summer ;  when  in  the  streets, 
he  was  cleanly }  when  in  a  sick  room,  he  was  dressed  as  a  man 
naturally  should  be. 
Propounder  closed. 

•     EVIDSNOE  OF  CAVEATORS. 

Edward  B.  Pierce,  sworn :  Was  in  the  employ  of  testator 
from  1852  to  1862 ;  3aw  testator  in  April,  1869 ;  did  not  seem 
to  be  looking  as  he  had  been  before ;  conversed  with  Jiim ; 
cannot  remember  any  particular  topic;  from  his  conversation 
he  seemed  to  be  faulty  in  his  mind;  thinks  he  improved  for 
some  time  afterwards,  until  probably  a  year  ago;  met  him 
again  and  talked  to  him  some  time  before  he  recognized  wit- 
nf^ss;  he  was  desp6ndent;  said  he  was  a  pauper;  witneas  re- 
marked that  he  did  not  think  him  much  of  a  pauper,  that  he 
roust  have  $40,000  00  or  |50,000  00;  he  replied,  ^*  what  is 
840,000  00, 1  have  worked  forty  years,  I  ought  to  be  worth 
a  million,  I  have  lost  everything;"  thought  several  times  that 
Witness  met  him  that  he  was  not  perfectly  sane ;  saw  him  last  on 
one   Snnday   in   July;  he  looked  very  strange;  witness  re- 
marked it  to  his  wife ;  Clara  Hall  was  named  after,  testator's 
daughter,  Clara;  thought  she  was  the  favorite. 

W.  H.  Clay,  recalled:  Has  been  a  tenant  of  testator's  since 
March,  1870;  when  testator  applied  to  witness  for  morphine 
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he  iq>pear6d  to  be  crazy ;  he  was  evidently  not  himadf ;  pro- 
poonder  asked  witness  not  to  sell  him  poisoni  as  he  was  an 
insane  man  and  would  kill  himself;  he  called  several  times; 
we  always  played  a  rose  on  him,  patting  up  quinine  instead 
of  morphine ;  thinks  propounds  had  considerable  influence 
over  testator;  this  was  demonstrated  in  reference  to  the  re- 
pairs on  the  house  occupied  by  witness;  could  get  nothing 
done  until  he  applied  to  prc^under,  and  then  it  was  soon  ac- 
complished ;  paid  rent  the  last  four  or  five  months  to  pro- 
pounder;  he  told  witness  that  testatoi'  was  incapadtated  to  at- 
tend to  business,  and  that  he  collected  the  rents  himself;  the 
attesting  dause  to  the  will  was  not  read  over  to  witness  bef(»re 
he  signed ;  don't  think  he  testified  before  that  it  was ;  remem- 
bers that  testator  admitted  that  it  was  his  will,  but  does  not 
remember  whether  that  clause  was  read. 

Wellington  Stevenson,  sworn:  In  1865  witness  made  a 
memorandum  of  a  contract  with  testator  for  the  lease  of  his 
store  under  Clara  Hall,  for  five  years;  the  rental  was  to  be 
$1,500  00  in  currency ;  afterwards  he  stated  that  he  would 
not  give  the  lease  on  that  basis;  that  he  did  not  consider  his 
mental  condition  such  at  that  time  as  to.  render  that  contract 
bind^;  he  required  (1,800  00  in  gold;  his  phy»cian  said 
that  testator  was  not  fit  to  midce  a  contract ;  the  contract  was 
abrogated ;  when  the  subsequent  contract  was  entered  into, 
witness  considered  him  all  right. 

W.  E.  Bearing,  recalled :  There  is  nothing  in  the  testinaony 
ef  Mr.  Foster  that  would  cause  witness  to  alter  his  opinicm  as 
to  the  sanity  of  testator;  on  the  16th  or  17th  of  August  said 
to  Mrs.  Brown  that  testator  was  as  crazy  as  a  loon ;  did  not 
say  bef(»re  Mrs.  Fargo  or  Mrs.  Gre(»:ge  Lamback  that  notiiing 
was  the  matter  with  testator's  mind ;  may  have  said  that  he 
revised  to  take  the  medicines  and  intended  to  starve  himself 
to  death;  receipt  exhibited  to  witness  dated  May  Stii,  1870; 
witness  signed  that  receipt;  the  money  was  paid  by  propoun- 
der  in  the  presence  of  testator. 

M.  J.  Jones,  sworn:  Witness  is  a  physician;  frequently 
met  testator  previous  to  his  death ;  never  conversed  with  him 
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a  great  deal;  noticed  in  the  last  interviews  that  he  seemed 
cbanged ;  witness  lives  opposite  the  house  of  testator's  daugh- 
ter,  Mrs.  Gardner;  frequently  testator  would  visit  her  on  Sun- 
days ;  one  Sunday  witness  met  him  on  the  south  side  of  Broad 
street,  near  Boundary;  had  at  other  times  met  him  often  go- 
ing to  the  river;  asked  him  where  he  was  going?  he  said  to 
bis  daughter's;  witness  told  him  he  was  mistaken,  showed 
him  where  it  was ;  talked  with  him,  and  finally  told  him  if 
he  would  walk  back  witness  would  show  him  the  way;  showed 
him  where  Mrs.  Gardner  lived,  as  he  seemed  to  have  forgot- 
ten the  way;  he  seemed  bewildered;  thought  there  was  some- 
thing wrong,  though  his  conversations  previously  were  gener- 
ally right ;  on  this  occasion  witness  was  particularly  impressed ; 
he  always  drank  a  little;  thought  he  might  have  possibly 
taken  too  much;  he  walked  steadily;- thought  he  was  not 
right;  this  circumstance  happened  last  summer;  met  him 
commg  from  the  river  during  the  summer  months. 

Doctor  Sweeny,  sworn:  Has  known  testator  for  fifteen 
or  eighteen  years  personally,  not  professionally;  noticed  a 
change  in  him  first  the  year  after  the  war;  had  several  con- 
versations with  hin^ ;  he  said  he  was  penniless  and  a  beggar; 
thought  him  insane. 

Caveators  closed. 

Some  docnmentaiy  evidence  referred  to  in  the  testimony 
was  introduced,  unnecessary  here  to  be  set  forth. 

The  Court  charged  the  jury,  afl«r  giving  in  charge  and  re- 
fusing various  requests  in  writing,  which  appear  in  the  motion 
for  a  new  trial,  as  follows,  to-wit: 

Gentlemen  of  the  Jitby  : 

^  This  action  has  arisen  upon  appeal  from  the  Court  of  Or- 
dinary of  this  county,  which  Court  has  original  jurisdiction 
in  the  probate  of  wills.  The  will  of  Frederick  Lamback  was 
prodaced  to  that  Court  for  probate,  in  solemn  form,  and  the 
heirs-at-law  of  Frederick  Lamback  filed  a  caveat  to  the  will| 
upon  die  following  grounds: 

''lst»  Because  it  is  not  the  will  of  Frederick  Lamback,  as 
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at  the  time  of  the  alleged  ezecation  of  the  paper,  he  was  not 
of  disposing  mind  and  memory. 

^'2d.  It  is  not  the  will  of  Frederick  Lamback,  because 
while  executing  it  he  was  under  the  influence  of  his  son, 
George  Lamback,  the  propounder,  and  so  did  not  execute  it 
fireely  and  of  his  own  accord. 

^^3d.  It  is  not  the  will  of  Frederick  Lamback,  because  he 
thereby  undertook  to  dispose  of  property  which  he  had  by  deedf 
dated  February  4,  1858,  conveyed  to  Heniy  Gardner,  in  trust 
for  the  wife  and  children  of  him,  said  Frederick  Lamback. 

"  In  the  hearing  before  the  Ordinary,  he  sustained  the  va- 
lidity of  the  will,  and  admitted  it  to  probate,  and  to  this 
judgment  of  the  Ordinary  the  heirs  at  law,  the  caveators  in 
this  case,  have  appealed  to  this  Court,  and  it  becomes  your 
duty  to  determine  the  issue  thus  made  between  the  propoun- 
der  and  the  caveators,  and  you  are  to  do  this,  gentlemen,  upon 
the  evidence,  and  the  application  of  the  law  to  the  evidence, 
as  shall  be  given  you  in  charge  without  regard  to,  and  irre- 
spective of,  the  proceedings  in  the  Court  below,  and  the  issue 
there  determined. 

"The  questions  for  you  to  determine  from  the  evidence  are: 

"1st.  Whether  the  instrument  propounded  contains  the 
wishes  and  acts  of  Frederick  Lamback,  the  testator. 

"  2d.  Whether  he  had  the  mental  capacity  to  make  a  wUl. 

"3d.  Whether  he  made  it  freely  and  of  his  own  volition: 
Code,  2359,  2360,  2364,  2366,  2367,  2370, 2372, 2373,  2374 
The  right  to  make  a  will  is  one  of  the  highest  privileges  which 
a  man  may  enjoy  in  this  State;  he  may,  by  his  will,  make 
any  disposition  of  his  property  he  pleases,  and  his  freedom  in 
this  respect  will  not  be  restricted  and  controlled,  or  his  dis- 
cretion circumscribed,  provided  his  testamentary  expression 
or  disposition  contravenes  no  rule  of  law,  or  is  not  inconsis- 
tent with  the  policy  of  this  State,  and  you  have  seen  from  the 
law,  read  in  your  hearing,  that  in  the  exercise  of  this  discre- 
tion he  may,  if  he  sees  proper,  bequeath  his  entire  property 
to  any  person  or  persons,  to  the  exclusion  of  his  wife  and  ctiil- 
dren,  or  may  leave  it  to*  one  child  to  the  exclusion  of  the  re- 
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mainiiig  children,  and  the  Courts  will  sustain  his  will  not  with- 
standing the  perpetration  of  injustice  by  its  provisions,  or  the 
exodse  of  a  cs^ricious  or  unreasonable  preference ;  provided 
always,  that  at  the  time  of  making  the  will  he  has  sufficient 
testamentary  capacity  to  do  so,  and  there  is  no  evidence  of  col- 
loaion,  fraud,  undue  influence,  or  un&ir  dealings  operating 
upon  his  volition,  and  controlling  his  discretion:   Code,  2364. 
Tliis  role  is  not  so  strong  where  the  testator  leaves  his  prop* 
erty  to  one  child  to  the  exclusion  of  the  others ;  but  while 
this  act  and  conduct  is  not,  in  itself  any  evidence  of  insanity 
or  mental  aberation,  it  is  a  circumstance  unexplained  and 
nnaooounted  for,  to  be  duly,  weighed  and  considered  by  you, 
gentlemen,  added  to  the  other  fiicts  and  evidences  of  insanity, 
or  mental  incapacify,  if  any  is  found  to  exist,  in  determining 
that  issue.    It  is,  however,  gentlemen,  my  duty  to  say  to  you 
in  this  connection,  that  the  reasonableness  or  unreasonableness 
of  the  testator's  disposition  of  his  estate  may  be  explained  or 
reconciled  by  any  antecedent  expression  of  similar  or  the  same 
wishes,  when  in  a  state  of  sanity.    AH  these  facts  are  compe- 
tent to  be  considered  by  the  jury,  as  well  as  all  the  circum- 
stances surrounding  the  testator,  and  operating  on  his  mind, 
in  shedding  light  upon  the  motive  which  influenced  his  mind. 
I  do  not  mean  to  intimate,  for  it  is  not  true^  that  antecedent 
wishes  will  be  carried  out  if  the  testator  is  insane  at  the  time 
of  making  the  will,  I  only  give  you  this  as.  a  &ct  to  be  con- 
sidered by  you  in  reconciling  an  inconsistent  and  arbitrary 
disposition  of  his  property.    The  principal  and  important 
ground  relied  upon  by  caveators,  in  this  case,  is  the  insanity 
or  want  of  testamentary  capacity  of  the  testator. 

^'Li  all  cases  of  this  character  the  law  presumes  the  sanity 
of  testator  and  it  is  incumbent  on  the  caveators  to  establish 
the  insanity  to  a  reasonable  extent.  An  insane  man  cannot 
make  a  will  if  he  be  insane  at  the  time  he  makes  it,  and  if 
yon  believe,  gentlemen,  that  the  evidence  establishes  insanity 
in  this  case,  that  Frederick  Lamback,  the  testator,  was  wholly 
insane  at  the  time  of  making  his  will,  this  setties  the  question 
beyond  all  controversy,  and  you  are  bound  to  find  your  ver- 
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diet  in  &vor  of  caveators,  as  insBiiity  vmds  the  will,  and  b 
totally  apd  entirely  inoonaigtent  with  the  idea  of  testamentey 
eapacity ;  or  if  you  believe  from  tine  evidence  that  he  was  par- 
tially insane  and  that  the  will  itself  is  the  (rf&pring  of  it,  it 
will  be  invalid  notwithstanding  the  ordinary  and  general  oh 
padty  be  established. 

**  I  repeat,  therefiire,  if  yon  find  the  testatcw  was  insane,  or 
fum  Qompoa  menUa^  at  the  time  he  made  the  will,  yon  cannot 
set  it  up.  I  havecharged  you  that  there  is  no  fixed  standud 
of  insanity.  One  oi  the  tests  I  have  already  grroi  yen,  the 
comparison  of  the  insane  person  widi  himself— -of  hisoondact 
at  periods  when  he  is  alleged  to  be  insane,  with  his  cooductat 
periods  when  he  is  admitted  to  be  sane;  of  the  &ctB,  yon  are 
the  judges.  I  repeat,  therefiv^  if  you  find  the  testator  was 
insane,  or  non  oooipoB  men&,  at  the  time  he  made  the  willy 
you  cannot  set  it  up,  and  your  duty  is  dear. 

'^  If  you  find  that  testator  was  not  wholly  insane,  or  aoa 
wmposmeiMSy  you  are  next  to  determine  whether  he  had  suffi- 
cient testamentaiy  capacity  to  make  a  will,  and  I  diarge  yon 
that  there  are  no  well  defined  and  well  settled  rules  to  guide 
you  in  arriving  at  your  conclusion. 

^From  the  very  nature  of  the  case,  gentlemen,  it  is  ex- 
tremely difficult  and,  I  might  say,  p^jdexing,  to  draw  the 
line  between  capacity  and  incapacity. 

*^  There  is  a  distinction  between  mental  imbecility  and  in- 
sanity or  lunacy :  one,  generally,  as  you  well  know^  flows  fiom 
and  is  the  <^|Ming  of  natural  causes — an  mherent  mental 
weakness,  the  other  the  result  of  distempered  mteUeot,  and  a 
diseased  mind  and  disordered  mental  organisation. 

'^ A  man  may  make  a  will  with  very  little  mental  eapacity, 
and  maybe  fiur  more  capable  of  doing  so  than  a  man  of  strong 
natural  intellect,  under  the  influence  of  insanity  or  mental  hal- 
lucination. A  man  may  be  possessed  ^  strong  peooliaritieBy 
or  he  may  have  eooentridties  and  vagaries  of  an  extreme  na- 
ture, or  whimsicalities  amounting  te  fi>lly,  and  yet  be  iddeto 
make  a  will ;  his  weakness  of  intdleet  must  amount  to  pod- 
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tive  imbecilify  to  vitiate  it ;  if  it  does  amount  to  this,  the  tes- 
tamoitey  oapacitT  is  gone, 

«  YouLvTZ,  geSlemen,  from  the  diversity  of  opinion 
lead  in  yoor  bearing,  that  there  are  a  variety  of  tests  sug^ 
gested  to  the  mind  cm  this  sul^ect,  some  apparently  irrecon- 
cilable with  others.    The  Code  defines  the  amount  of  inteU 
led  neoessary  to  constitute. testamentary  capacity  to  be  ^'  that 
which  is  neoessary  to  enable  the  party  to  have  a  decided  and 
rational  desire  as  to  the  disposition  of  his  property/'    A  high- 
er anthwity  declares,  that  if  a  testator  comprehends  common 
ideas,  plainly  expressed,  he  has  sufficient  capacity  to  make  a 
will.    One  authority  haa  gone  further,  and  declared  that  a 
mere  gleaming  of  reason  is  sufficient.    It  is  a  well  settled 
principle  of  law  that  a  lower  d^ree  of  intellect  is  necessary 
to  make  a  will  than  to  make  a  contract*    Well,  gentlemen, 
what  is  ihe  true  test,  upon  an  analysis  of  the  whole  law  on 
this  subject,  taking  it  together  and  giving  it  a  solution  and  in- 
terpretation consistent  wUh  the  apparent  different  dicta  on  the 
sabjecty  and  the  whde  harmonious  with  the  different  views  of 
the  law,  as  collated?  And  now,  gentlemen,  I  present  to  you  a 
common  saise  view  of  the  subject,  and  I  charge  you  that  iacts 
which  are  laid  down  by  the  highest  authority  as  decisive  testa 
of  testamentary  capacity  are  that  the  testator  knows  the  con- 
tents of  what  is  written  as  his  will ;  that  he  comprehends  hb 
relations  to  his  family  and  theirs  to  him,  the  nature  of  his  es- 
tate and  disposes  of  the  same  with  understanding  and  with 
reason.     If,  therefore,  you  believe  that  Frederick  Lamback 
knew  the  contents  of  what  was  written  as  his  will;  that  he 
comprehended  his  relations  to  his  &mily  and  theirs  to  him^ 
the  natar^  oi  his  estate,  and  disposed  of  the  same  with  under- 
standing and  with  reason,  your  verdict  should  be  for  the  pro- 
poundor;  if  you  believe  on  the  contrary  that  he  did  not  un- 
derstand these  relations,  did  not  oomprehend  the  nature  of  his 
estate^  and  did  not  dispose  of  the  same  with  understanding 
and  reason  you  will  find  for  caveators^ 

"  Of  these  fiiota,  gentlemen,  you  are  the  exdusive  judges. 
I  have  endeavored  to  invoke  the  principles  of  law  and  yoa 
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mast  apply  then^  A3  to  ioflaence-^onest  persaasions  by  a  son 
upon  the  mind  of  a  &ther  of  sound  mind  are  not  such  per- 
suaBions  and  is  not  such  influence  as  is  contemplated  by  the 
law  as  sufficient  to  vitiate  the  will ;  but  if  the  influence  is  such 
as  is  calculated  to  effect  or  prevent  a  weak  mind,  or  a  diseased 
or  distempered  intellect — ^influences  which  would  prevent  the 
proper  exercise  of  discretion^  this  is  inconsistent  with  the  idea 
of  volition  and  should  vitiate  the  will ;  there  must  be  a  moral 
coercion,  and  influence  affecting  his  free  agency  which  con- 
strains him  to  do  what  he  otherwise  would  not  have  done." 

The  jury  returned  a  verdict  in  &vor  of  the  proponnder. 
Caveators  moved  for  a  new  trial,  upon  the  following  grounds, 
to-wit: 

1st.  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  decidedly  and  strongly  against 
the  weight  of  evidence. 

3d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  '^  that  in  order  that  one  may  make  a  valid  will  he 
must  have  that  amount  of  intellect  which  is  necessaiy  to  en* 
able  him  to  have  a  decided  and  rational  desire  as  to  the  dis- 
position of  his  property.^' 

4th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  '^that  if  one  who  undertakes  to  make  a  will  is  shown 
to  have  been  insane  previously,  presumption  is  that  he  con- 
tinued insane,  and  it  is  incumbent  upon  the  propounders  to 
show  that  his  mind  was  restored,  and  that  he  executed  the 
will  in  a  lucid  interval,  and  without  any  aasistanoe  fiom 
others.'* 

6th.  Because  the  verdict  was  contrary  to  the  chai^  of  the 
Court,  'Hhat  if  it  is  shown  that  the  testator  was  generally  in* 
sane,  but  it  is  claimed  by  the  propounder  that  the  will  was 
made  in  a  lucid  interval,  such  lucid  interval  must  be  dearly 
.shown,  and  great  caution  must  be  exercised  in  ascertaining 
whether  such  lucid  interval  did  really  exist." 

6th,  Because  the  verdict  was  contrary  to  the  chai^  of  the 
Court,  "that  an  insane  man  cannot  make  a  valid  wUI,  even 
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though  it  he  snch  a  will  as  before  his  insanity  he  intended  but 
failed  to  make ;  he  must  be  sane  at  the  time  of  making  his 
will;  otherwise  the  will  is  not  his  will,  however  reasonable 
and  in  accordance  with  his  intentions  when  sane  it  may  ap- 
pear to  be." 

7th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, ''that  there  is  no  fixed  standard  of  sanity^  the  test  of 
insanity  is  the  comparison  of  the  alleged  insane  person  with 
himself-of  his  conduct  at  periods  when  he  is  allied  to  be 
insaDe,  with  his  conduct  at  periods  when  he  was  admitted  to 
be  sane.  The  test  of  insanity  is  delusion^  the  belief  in  the 
existence  of  that  which  does  not  exist,  as  for  instance  the  be- 
lief of  a  man  of  large  means  that  he  has  not  the  means  to  buy 
the  common  necessaries  of  life,  and  medicines  prescribed  by 
his  physician.''  The  Court  charged  the  first  part  of  the  re- 
quest, concluding  at  the  word  "sane,"  and  said  that  such  de- 
lusion was  one  of  the  tests  but  not  conclusive. 

8th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, ''that  in  order  that  the  delusion  should  be  such  as 
will  invalidate  the  will,  it  need  not  be  a  delusion  as  to  the 
persons  to  be  affected  by  the  will,  it  i^  sufficient  if  the  delu- 
^^ion  is  such  as  to  affect  the  subject  matter  to  be  disposed  of  by 
the  will."  The  Court  says  he  refiised  this  charge  because  he 
could  not  charge  the  jury  that  a  delusion  as  to  the  amount  of 
the  property  would  invalidate  the  will,  but  did  instruct  the 
jury  that  said  delusion  was  a  circumstance  they  might  weigh 
in  determining  the  question  of  sanity  or  insanity. 

9th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court^ "  that  the  office  of  a  subscribing  witness  to  a  will,  un- 
der oar  Code,  is  not  to  adjudge  the  mental  capacity  of  the 
testator,  his  act  is  to  bear  witness  to  the  execution  of  the  pa- 
per" 

10th.  Because  the  vmlict  was  contrary  to  the  charge  of  the 
Coart,  "that  the  amount  of  intellect  necessary  to  constitute 
t'^tstamentary  capacity,  is  that  which  is  necessary  to  enable 
I^^rederick  Lamback  to  have  had  a  decided  and  rational  desire 
:l^  to  the  disposition  of  his  property." 
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1 1th.  Because  the  verdict  was  oontraiy  to  the  charge  of  the 
Court,  ^^  that  this  desire  must  be  decided  and  rational,  and  ex- 
ist at  the  time  of  the  making  of  the  will/^ 

12th«  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  ^^  that  however  decided  and  rational  it  may  have  been 
at  same  previous  time,  it  must  aj^ear  that  at  the  making  of 
ibe  will  the  desire  still  remained  the  same.'' 

13th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court)  ^'  that  if  it  appears  that  Frederick  Lamback  was  a  mo- 
nomaniac, it  must  appear  that  the  will  is  in  no  way  the  result 
of,  or  connected  with,  that  monomania,  and  that  the  will  does 
speak  the  wishes  of  the  testator  at  the  date  thereof,  unbiased 
by  the  disease  with  which  he  was  then  affected." 

14th.  Because  the  verdict  was  contrary  to  the  cha^  of  the 
Court,  ^'  that  if  it  appear  that  the  freedom  of  volition  of 
Frederick  Lamback  was  in  any  way  destroyed  by  practioes 
upon  his  fears,  or  by  undue  influence  of  Greorge  Lamback,  the 
will  is  invalidated/' 

15th.  Because  the  Court  refused  to  charge  the  jury,  '^that 
a  persistent  want  of  cleanliness  and  fidlure  to  observe  the  de- 
cencies of  society  by  a  man  who  had  previously  through  life 
lived  in  a  directly  opposite  manner,  are  strong  indications  of 
insanity.''  This  request  was  given,  the  word  '^  strong  "  being 
stricken  out. 

16th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  '^  that  it  is  not  necessary  that  the  influence  of  the  pro* 
pounder  should  appear  to  have  been  directly  exercised,  and 
if  through  fears  or  through  the  affection  of  testator  for  his 
wife,  who  was  then  supposed  to  be  dangerously  ill,  a  will  was 
made,  it  was  not  freely  or  voluntarily  made." 

17th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  ''that  if  testator  had  been  shown  to  have  been  insane 
at  any  time  before  the  making  of  the  will,  the  oniM  rests  upon 
the  propounder,  to  show  that  he  executed  the  will  in  a  ludd 
interval  and  without  any  assistance  &om  others." 

ISth.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  ^tbat  when  the  will  is  attacked  upon  the  ground  of 
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frand  of  propounder  he  should  produce  clear  and  satis&ctoiy 
proof  of  the  bona  fidea  of  his  conduct  in  the  matter/' 

19th.  Because  the  Court  refused  to  charge  the  jury^  '^  that 
if  it  appears  that  at  any  time  pri<»r  to  the  making  of  the  will, 
that  Frederick  Lamback  himself  repudiated  his  own  contract^ 
npon  the  ground  that  he  was  mentally  incapacitated  from 
making  a  contract  at  the  time^  and  which  contract  was  modi- 
fied to  suit  his  new  demand^  it  is  conclusive  evidence  of  tes- 
tator's own  opinion  of  his  sanity  at  that  time.''  This  was 
given,  striking  out  the  word  ^'conclusive." 

20Ui.  Because  the  Court  charged  the  jury,  '^  that  a  testa- 
tor, by  his  last  will  may  make  any  disposition  of  his  property 
Oct  inconsistent  with  the  laws,  or  contrary  to  the  policy  of 
this  State,  and  it  is  not  inoonsisteitt  with  the  laws,  nor  con- 
tzay  to  the  policy  of  this  State  to  give  to  one  child  more  than 
to  others." 

2l8t  Because  the  Court  charged  the  jury,  ''that  the  words 
not  of  sound  and  disposing  mind  and  memory  are  legal  terms, 
and  import  a  total  deprivation  of  reason." 

22d.  Because  the  verdict  of  the  jury  was  contrary  to  the 
charge  of  the  Court,  given  to  them  at  the  conclusion  of  the 
request  of  counsel  for  the  parties, 

23d,  Because  the  Court  refused  to  grant  a  new  trial  upon 
the  grounds  of  the  newly  discovered  evidence,  set  forth  in  the 
affidavits  of  Henry  W.  McTyre,  D.  B.  Wright,  and  Sarah 
B.  Clarke,  annexed  to  the  motion  for  a  new  trial. 

In  support  of  the  last  ground  were  attached  the  affidavits 
of  the  witnesses  therein  named,  setting  forth  facts  of  tlie  same 
general  diaracter  as  were  testified  to  l^  the  witnesses  of  cav- 
eators npon  the  triaL 

The  Court  rendered  the  following  decision: 

"  The  motion  for  a  new  trial  in  this  case  has  been  made 
upon  a  number  of  grounds,  but  those  mainly  relied  on  are, 
that  the  verdict  was  strongly  and  decidedly  against  the  weight 
of  evidence ;  oontraty  to  the  chaige  of  the  Court ;  that  the 
Court  erred  in  its  charge  to  the  jury,  and  because  of  newly 
discovered  testimony.    I  have  carefully  considered  the  various 
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grounds  relied  on^  after  ailment  had^  and  am  satisfied  Ikfc 
the  charge  to  the  jury  taken  in  its  totality  vna  a  fiiir  submis- 
sion of  the  case ;  that  if  there  was  error  at  all  it  was  not  suf- 
ficiently material  to  have  misled  the  jury  under  the  whole 
charge.  The  newly  discovered  testimony  is,  in  my  judgment, 
in  the  main  cumulative  and  not  material  in  its  nature,  and 
would  not,  in  my  opinion,  if  offered,  have  changed  the  ver- 
dict. According  to  the  repeated  rulings  of  the  Supreme  Court, 
I  will  not  set  aside  the  verdict  on  the  grounds  that  it  was 
decidedly  and  strongly  against  the  weight  of  ^evidence,  as  in 
my  judgment,  there  was  sufficient  evidence  to  have  supported 
a  verdict  either  way.  It  is  therefore  ordered  that  the  motion 
and  grounds  for  a  new  trial  in  this  case  be  and  the  same  are 
hereby  overruled  and  a  new  trial  refused." 

Whereupon  caveators  excepted,  and  now  assign  said  ruling 
as  error  upon  each  of  the  aforesaid  grounds. 

Barnbs  &  CuHHiNG ;  PftANK  H.  MiLLER,  fi>r  plaiotifid 
in  error. 

The  opinion  of  the  attending  phjrsician  was  sought  on  the 
day  of  the  execution  of  the  will.  This  drcumstanoe  should 
require  of  propounder  full  and  strong  proof  of  a  diqxjsing 
capacity :  Christy  w.  Clarke,  45  Barbour,  (N.  Y.)  629. 

1st.  The  terms  non  compos  mentU,  insane  and  lunatic,  are 
not  one  and  the  same,  but  each  include  all  persons  of  unsound 
minds :  Code,  section  5.  Insanity  is  not  defined  by  the  Code, 
but  it  must  not  be  confounded  with  either  great  weakness  of 
mind,  nor  with  marked  eccentricities  of  habit  or  thought : 
Code,  2372,  2373,  2374.  Beck  uses  the  term  mental  aliena- 
tion as  descriptive  of  insanity:  Beck's  Medical  Jurisprudence, 
volume  1st,  pages  716  and  770.  The  true  test  is  the  compar- 
ison of  an  individual  suspected  of  being  insane  with  himself 
when  sane.  The  true  criterion  is  contained  in  the  term  delu- 
sion :  Dew  vs.  Clark,  3  Adams,  pages  440, 441, 442, 484.  Its 
essential  feature,  says  Hammond,  probably  the  latest  author- 
ity on  the  subject,  is  delusion :  Hammond  on  Nervous  Sys- 
tem, page  346.    Delusion  must  not  be  confounded  with  hal- 
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lucination  or  with  illusioii.    In  hallaoination;  sensations  are 
perceived  without  any  object  to  excite  them  being  present. 
The  patient  sees  persons  or  bears  voices,  though  neither  per- 
sons nor  voices  have  any  real  existence.    lUqsiop  exists  when 
there  is  a  &lse  perception  of  a  real  object,  as  when  a  person 
sees  a  ball  roll  over  a  floor,  but  imagines  it  to  be  a  mouse. 
Delusion  consiste  in  a  false  belief,  which  is  not  the  result  of  a 
false  process  of  reasoning.    As  a  man  who  believes  that  he  is 
Mohammed,  that  his  legs  are  made  of  glass,  that  one  of  his  arms 
is  gone  when  he  has  two,  that  he  has  ceased  to  sleep  when  he 
does  sleep,  that  he  has  nothing  to  sustain  life  when  he  has 
abundance.  Hallucination  and  illusion,  though  they  frequently 
coexbt  with' insanity,  may  exist  without  it,  because,  by  the 
use  of  reason,  a  man  may  correct  his  &lse  sensations,  but  de- 
lusion cannot  be  present  when  the  mind  is  perfect :  American 
£o(7clq)edia,  volume  IX.,  Article,  Insanity,  page  640;  Ham- 
mond, 339  to  345.    The  existence  of  this  delusion  must  ap- 
pear in  something  contrary  to  the  customary  mode  of  thought 
of  the  individual :  Hammond,  341.    A  man  laboring  under' 
a  delusion,  contrary  to  his  customary  mode  of  thought,  is  an 
insane  man,  notwithstanding  his  mind  may  have  great  strength. 
He  reasons  from  a  &lse  premise,  although  his  reasonings  may 
be  perfectly  logical:  Hammond,  347.     The  case  of  such  a 
man  is  not  that  of  one  wanting  in  capacity  to  make  a  will  on 
accoant  of  weakness  of  intellect.    Nor  is  it  the  case  of  a  man 
whose  habits  of  thought  or  conduct  are  eccentric,  for  the 
manifestations  of  these  are  not  founded  on  dehmon:  Ham- 
mond, 331.     Weakness  of  intellect  or  imbecility,  or*  different 
d^rees  of  capacity,  have  reference,  not  to  insanity,  unsound- 
ness of  mind,  delusions  or  perversions  of  intellect,  but  to  the 
amount  or  strength  of  mind.    It  requires  a  greater  amount  of 
intellect  to  make  a  contract  than  a  will,  a  greater  amount  to 
make  a  complicated  contract  than  a  simple  one,  and  so  it 
wonld  require  a  greater  amount  to  make  a  complicated  will 
than  a  simple  one.    But  these  questions  do  not  arise  in  the 
case  of  insane  persons  in  either  civil  or  criminal  matters.    In 
criminal  matters,  if  a  man  has  a  mere  gUmmering  of  reason 
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sufficient  to  distingaish  between  the  right  and  wrong  in  refer- 
enoe  to  the  particalar  act  to  be  oommitted,  he  is  responsible; 
but  if  the  act  is  in  conseqaence  of  some  delusion  under  whicli 
he  labors  he  is  not  held  responsible,  although  he  may  be  aUe 
to  distinguish  between  tiie  right  and  wrong  of  the  act  itself: 
3  EeUy,  310.  In  the  case  of  a  caveat  to  a  will,  on  Uie  ques- 
tion of  insanity,  the  question  is,  had  the  testator  capadty  to 
make  a  will;  not  had  he  capacity  to  make  the  will  produced. 
If  oompoB  mentis^  he  can  make  any  willj  however  eompUeakd, 
if  non.compos  menHSf  he  can  make  no  will,  not  the  nmpkd: 
United  States  IMgest,  volume  23,  page  594;  Belafield  vs. 
Parish ;  26  New  York  (11  Smith,)  9.  An  insane  person  is 
non  compos  rnefUia,  A  feeble  minded  man  may  be  non  eom- 
po8  mentisy  but  he  is  not  necessarily  so,  and  is  not  so,  unless 
totally  derived  of  understanding.  When  the  dedsions  use 
the  words  non  compos  mentis^  as  supporting  total  deprivation 
of  understanding,  they  are  appl}n[ng  the  term,  not  to  the  case  of 
persons  insane,  of  deluded,  perverted  minds,  but  to  persons  of 
great  feebleness  of  intellect :  See  Potts  vs.  House,  6  Georgia,  324 , 
where  it  is  used.  The  evidence  in  reference  to  Potts,  page 
326,  does  not  conduce  to  establish  a  case  of  insanity.  Insan- 
ity is  nowhere  ever  allied:  See  page  352,  where  Judge  Lump- 
kin holds  that  a  party  who  has  a  glimmering  of  reason  can 
make  a  will,  but  see  also  page  857  and  356,  where  he  guards 
against  his  language  being  made  applicable  to  cases  of  de- 
rangement. Again,  in  his  explanation  in  Terry  ps.  Buffing- 
ton,  11  Georgia,  345,  he  illustrates  his  meaning  by  reference 
to  the  growth  of  intellect  from  the  weakness  of  childhood  to 
the  strength  of  youth,  and  by  its  decay  from  its  strengtb  in 
manhood  to  its  weakness  in  enfeebled  old  age.  The  cases  of 
Hall  «8.  Hall,  18  (Georgia,  40,  and  Gaitfaer  vs.  Gkuther,  20 
Georgia,  709,  are  not  cases  of  insanity,  but  of  great  feeble- 
ness of  intellect  In  Morris  vs.  Stokes,  21  Georgia,  552,  the 
Court  below  charged  '^tiiat  be  the  testator  wise  or  unwise^  yet 
he  is  capable  of  willing  his  property,  unless  Maitg  depriosd  of 
reason.^^  The  Court  is  speaking  of  the  case  of  a  young  man 
of  allied  feeble  intellect,  not  a  09a%  of  insanity.    And  here 
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Jadge  Lampkin  Bays,  pages  571  and  572,  ^^  if  imbecility,  and 
not  a  total  absenoe  or  perversion  of  mind,  ahould  constitute 
inability  to  act,  it  is  impossible  to  draw  a  line  of  distinction/' 
Here  are  two  things  which  constitute  inability  to  act — one, 
perversion  of  mind ;  and  another,  which  exists  in  cases  of  im- 
becility, total  absence  of  mind.    So,  in  33  Greorgia,  Kenan  v». 
Stanaill,  Judge  Walker,  in  the  Court  below,  uses  Tum  compos 
maitit  as  importing  total  deprivation  of  understanding,  but 
Judge  Jenkins  says  all  he  (Judge  Walker)  may  have  said,  or 
all  the  Supreme  Court  may  say,  must  be  taken  apart  from 
cases  of  established  insanity.    Upon  the  same  point,  3  Denio, 
37.    These  authorities  do  not  apply,  and  in  solving  the  ques- 
tioa  of  F.  Lamback's  testamentary  capacity,  we  do  not  in- 
quire into  the  sti^ength  of  his  intellect,  as  to  whether  or  not 
he  was  totally  deprived  of  reason,  but  only  the  test  known  to 
the  law  in  such  cases,  and  that  is  mental  delusion :  26  United 
States  Digest,  563 ;  Seamen's  Friend  Society  vs.  Hoppes ;  33 
New  York,  619.    Did  Frederick  Lamback,  at  the  time  of  the 
execution  of  the  paper,  labor  under  delusions  contrary  to  his 
customary  mode  of  thought?    That  such  was  the  case  is  showa 
in  great  part  by  the  testimony  offered  by  the  propounder. 
These  vritnesses  show  that  Mr.  Lamback  was  formerly  a  man 
of  great  neatness  in  his  pensonal  appearance,  strict  and  atten- 
tive in  his  business,  and  affectionate  in  his  family.     During 
the  latter  part  of  his  life,  and  for  months  prior  to  the  execu- 
tion of  his  will,  he  had  become  careless,  did  nothing  in  par- 
ticular, be  had  sunk  into  a  state  of  melancholy,  and  his  mind 
was  affected  on  the  subject  of  money  and  property.    To  such 
an  extent  had  this  proceeded,  that  great  precautions  were  taken 
to  prevent  him  from  taking  his  life ;  the  windows  of  his 
room  were  nailed  down  to  prevent  his  escaping;  he  was 
watched  at  home,  by  a  servant  when  abroad ;  druggists  were 
notified  not  to  sell  him  poison ;  gunsmiths  not  to  let  him  have 
a  pistol,  etc    See  testimotiy  of  Dr.  Clay,  Greorge  Lamback, 
Mrs.  Fargo,  Mrs.  Greorge  Lamback,  John  Everett  and  A. 
Philip.    Mr.  Philip  is  introduced  also  to  show  that  he  had 
always  contemplated  making  such  a  will  as  is  offered.    His 
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testimony  is  inconsistent  with  Mr,  Lamback's  oivn  acts  in  ref- 
^erenoe  to  hisdkpoeition  of  his  property,  as  shown  by  trust 
deed  of  1858.  The  reason  assigned^  to^wit :  that  his  son  had 
worked  for  him^  is  unsupported  by  any  evidence.  But  if  he 
had  so  contemplated,  it  could  not  have  rendered  a  will  made 
by  him  when  insane  valid,  no  more  than  an  insane  man  could 
be  punished  for  a  homicide  committed  by  him  when  insane, 
which  he  contempkted  when  sane :  See  Griffin  vs.  Griffin ;  £L 
M.  Charlton,  217.  Philip  only  sees  in  Lamback  great  de- 
pression of  spirits,  low  melancholy.  He  sees  the  symptom, 
but  an  expert  infers  from  it  the  existence  of  disease.  What 
was  it?  It  was  a  perversion  of  understanding,  arising  oat  of 
his  delusion  in  reference  to  his  poverty.  This  caused  him  to 
be  guarded,  and  made  him  dangerous  to  himself:  Hammond, 
'  336  and  364.  The  testimony  for  the  caveators  shows  that  he 
was  treated  by  the  &mily  as  insane ;  that  the  propounder  him- 
self had  repeatedly  said  that  he  was;  that  he  had  time  and 
again  attempted  to  take  his  life;  that  he  believed  himself  to 
be  in  abject  poverty;  that  he  did  not  know  the  property  of 
^rhich  he  was  possessed;  that  he  believed  he  could  not  sleep 
when  he  did  sleep ;  that  he  \isd  no  blood  in  his  body;  that 
his  heart  had  ceased  to  beat;  that  he  could  not  eat,  when  he 
did  eat ;  that  he  was  unable  to  buy  food  or  medicines ;  that 
he  had  not  slept  for  weeks  or  years ;  that  he  finally  starved 
himself  to  death;  that  he  constantly  sought  self-destruction; 
that  all  these  witnesses  regarded  him  as  insane;  that  he  actu- 
ally believed  at  one  time  that  a  part  of  his  body  was  gone, 
and  that  he  labored  under  these  delusions  as  to  poverty  and 
inability  to  sleep  on  the  day  the  will  was  executed;  and  that 
he  had  the  appearance  of  a  crazy  man,  having  anxious,  wild- 
looking  expression  in  his  eyes,  as  shown  by  the  witness  Mc- 
Whorter.  See  testimony  of  Sharp,  Mrs,  Gardner,  Mrs. 
Brown,  Angus  Brown,  Butler,  C.  T.  Schaupp,  E.  B.  Pieroe, 
W.  H.  Clay,  W.  D.  Bowen  and  E.  G.  Pritchard.  But  upon 
these  points  the  medical  testimony  is  overwhelming.  In  the 
opinion  of  his  fiimily  physician,  his  mind  was  permanently 
affected  fix>m  the  latter  part  of  1&70  until  his  death.    He  was 
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crazj  as  a  loon  ihe  day  he  executed  the  will.  He  constantly 
labored  under  these  delusions,  and  there  was  no  /time  for  six 
or  eight  montlis  prior  to  his  death  when  he  was  free  from  them. 
The  testimony  of  O'Dowd,  Captain  Young  and  Hiekey  is 
ofiked  to  show  that  he  was  rational  on  other  matters.  But 
see  what  our  Supreme  Court  says  about  such  evidence:  Lucas 
V8,  Parsons,  27  Georgia,  624  and  625.  But  on  the  other  hand, 
as  to  the  opinion  of  the  attending  physician :  6  Georgia,  336; 
1  Petere  C.  C.  Reports,  163;  3  Wash.,  C.  C,  587.  The  re- 
view of  the  law  and  the  testimony,  it  is  insisted,  sustains  us 
in  the  2d,  3d,  6th,  7th,  10th,  11th  and  12th  assignments  of 
error,  which  refer  to  weight  of  evidence  and  testamentary  ca- 
pacity. The  evidence  of  the  witness  on  the  subject  of  clean- 
liness fiiUy  sustains  us  also  on  the  15th  assignment  of  error. 
See  the  case  of  Shuttleworth,  E.  C.  L.  Reports,  68,  page  650 ; 
9  Adol  and  Ellis,  661.  But  our  position  is  strengthened  by. 
reference  to  the  will  itself,  its  gross  inequalities  and  unnatural 
injustice.  Where  a  will  is  contested  on  tlie  ground  of  insan-^ 
ity,  the  fact  that  the  will  makes  an  unnatural  and  inequitable 
distribution  is  a  circumstance  conducing  to  establish  incapac^ 
ity:  Fountain  vs.  Brown,  38  Alabama,  72.  Gross  inequal- 
ities require  satisfactory  evidence  that  the  will  was  the  free 
and  deliberate  offspring  of  a  rational,  self-poised^  and  dearly 
disposing  mindy  and  where  such  evidence  is  wanting  the  will 
should  be  set  aside :  United  States  Digest,  volume  25,  page 
525;  Harrell  w.  ITarrell,  1  Duvall,  (Ky.)  203.  Such  a  will, 
added  to  other  proof,  which  would  of  itself  leave  the  question 
doubtful,  ought  to  turn  the  scale:  Judge  Gibson  in  Boyd 
vs.  Gordon,  6  Seargent  &  Bawls,  54. 

2d.  If  the  delusion  of  testator  ^as  confined  to  one  object 
or  a  class  of  objects,  his  disease  was  monomania:  Hammond, 
336.  A  will,  the  result  or  o£pring  of  monomania,  is  void: 
Code,  2372.  Lamback,  laboring  under  the  delusion  that  he  is 
such  a  pauper  he  cannot  provide  for  his  children,  leaves  all  to 
his  son,  in  order  that  his  wife,  in  her  exceedingly  feeble  state 
of  health,  may  be  provided  for.  If  he  had  but  a  single  de- 
lusion his  minil  would  nevertheless  be  unsound :   See  Mauds- 
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ley  on  the  Mind^  pages  324^  326  and  327.  A  partial  dela- 
sion  constitutes  unsoundness  as  much  as  a  perfect  delusion: 
Dew  vs,  Clark,  3  Adams,  page  484.  It  will  make  no  differ- 
ence whether  it  be  as  to  legatee  or  sulgect  matter:  Potts  vs. 
House,  6  Georgia,  325;  and  a  testator,  partially  deranged  as 
to  either,  will  be  considered  as  wanting  in  respect  to  testa- 
mentary capacity  as  regards  the  particular  will^  however  un- 
impeachable his  character  and  capacity  in  other  respects:  Ibid. 
The  refusal  of  the  Cburt  to  charge  on  this  point,  as  set  forth 
in  the  eighth  assignment  of  error,  is  in  the  teeth  of  this  deds^* 
ion  in  6  Greorgia,  In  ParsiMis  vs.  Lucas,  24  Georgia,  one  at 
the  grounds  of  caveat  is  an  insane  delusion  in  reference  to 
caveator.  The  Court  below  charged  on  this  point,  pages  650, 
651.  No  assignment  of  error  was  made  specially  on  aocoont 
of  it  It  was  not  even  made  the  special  ground  of  an  aj^li* 
cation  for  a  new  trial,  aqd  yet  on  this  ground  alone  the  Su- 
preme Court  granted  a  new  trial :  pages  661,  662.  See,  also, 
1  Littell  (Kentucky,)  375.  Frederick  Lamback  wasjostas 
much  under  the  influence  of  a  special  delusion  as  to  the  sub- 
ject matt^  of  his  will,  his  property,  as  Lucas  was  as  to  one 
of  the  l^atees.  See  Pritchard's  testimony  as  to  Lamback's 
tax  returns,  and  testimony  of  all  the  witnesses  as  to  his  <^in'- 
ions  about  his  povertv.  Whenever  a  person  once  conceives 
something  extmvagan't  to  exist  which  has  stQl  no  existence 
whatever,  and  he  is  incapable  of  being  permanently  reasoned 
out  of  that  conception,  he  is  said  to  be  ufader  a  delusiMi,  and 
delusion  in  this  sense  of  it  is  almost,  if  not  altogether,  a  ccxi- 
yertible  term  with  insanity.  And  when  a  man  is  under  a  de- 
lusion in  relation  to  his  property  he  is  incapable  of  making  a 
will:  Stanton  vs.  Witherax,  16  Barb.,  259 ;  14  United  States 
Digest,  591 ;  Red.  on  Wills,  pages  80  and  87.  When  there  is 
testimony  in  a  case  conducing  to  prove  that  a  will  is  the  di- 
rect consequence  of  the  delusion  under  which  the  testator  la* 
bored,  a  delusion  calcuUted  to  pervert  his  judgment  with  re- 
spect to  the  disposition  of  bis  estate,  it  is  perfiactly  dear  that 
he  could  not  be  considered  as  possessing  a  testamentary  capac- 
ity, although  upon  other  subjects  he  may  hav#  been  rational 
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and  sane :  12  United  States  Digest^  597 ;  Townsend  w.  Town- 
send,  7  Gill.y  10.  It  is  respectfiilly  submitted  that  on  this, 
one  of  the  most  important  branches  of  the  case  to  the  cavea- 
tors, the  refusal  of  the  Ck>urt  to  chai^  the  request  set  forth 
in  the  8th  assignment  of  error,  was  most  clearly  erroneouSi 
add  that  the  charge  of  the  Court  was  calculated  to  mislead  the 

3d.  The  party  asserting  a  lucid  Interval  must  establish  it 
beyond  a  reasonable  donbtj  in  the  case  of  a  party  adjudged  a 
lanatic:    Lucas  vs.  Parsons,  27  Georgia,  633.    On  the  ques- 
tion of  the  validity  of  a  will,  where  there  is  uncontradicted 
evidence  of  general  insanity  at  a  particular  period,  the  ornis 
of  showing  a  lucid  interval  at  the  very  time  of  the  subsequent 
execution  of  the  will,  lies  on  the  party  claiming  under  it.     It 
is  not  sufficient  that  there  is  evidence  of  sanity  before  and  af- 
ter the  day  on  which  the  will  is  made,  and  the  jury  cannot 
be  permitted,  from  such  evidence,  to  infer  that  a  lucid  interval 
intervened,  during  which  the  will  was  executed:  Harden  V8» 
Says,  9  Bar.,  151.    By  a  perfect  interval  is  meant  an  inter- 
val in  which  the  mind  having  thrown  off  the  disease  has  re- 
covered its  general  habit :  Lord  Thurlow,  Beck's  Medical  Ju- 
risprudence, pages  779  and  780 ;  Brown's  Chancery  Reports, 
volume  3,  pages  369  and  370.    To  decide  the  existence  of  a 
lacid  interval  the  mind  should  l)e  tested.    He  should  be  able 
to  describe  his  flings,  and  talk  of  the  subject  of  his  delu- 
sions without  betraying  any  signs  .of  unnecessary  vehemence 
or  excitement:  Taylor's  Medical  Jurisprudence,   56.     See 
Dearing's  testimony  on  this  point.    Was  testator  subject  to 
any  such  test?    Not  in  the  interview  with  Foster,  nor  is  it 
dkcloeed  in  the  testimcmy  of  other  witnesses — George  Lam- 
back, his  wife  and  mothei^in-law.    This  testimony  is  as  to 
rational  conversation  on  other  topics.    That  this  amounts  to 
nothing' — see  cases  dted  by  Erskine,  and  mentioned  in  notes 
to  Dew  OS.  Clark:  3  Ad.,  pages  440  and  441 ;  and  see  to  the 
direct  contrary  of  the  existence  of  a  lucid  interval,  Dearing's 
testinMmy,  and  Mr.  and  Mrs.  Brown's,  as  to  condition  of  Mr. 
Lflmbad^  on  the  16th  of  August^  1871. 
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H.  Clay  Foster;  J.  C.  C.  Black,  for  defendant 

1st  A  will  18  the  legal  expression  of  a  man's  wiBhes  as  to 
the  disposition  of  his  property  after  his  death :  Code,  2359, 
2364. 

2d.  In  propounding  a  will  for  probate  in  solemn  form,  it  is 
the  duty  of  the  propounder  to  produce  the  subscribing  wit- 
nesses, and  if  they  depose  to  the  sanity  of  the  testator,  the  ontu 
probandi  is  thenceforward  upon  caveators,  and  insanity  most 
be  shown  by  the  dearest  and  most  satisfactory  proof:  Wil- 
liams on  Executors,  16,  (note,)  18;  7  Pick,  94;  Lovelass  on 
Wills,  141 ;  Shelford  on  Lunatics,  22,  23. 

3d.  The  ri^t  to  dispose  of  property  by  will  is  the  inost 
cherished  of  all  rights,  and  is  secured  by  law.  Before  a  per- 
son can  be  deprived  of  this  right  he  must  be  shown  to  be  »o» 
compos  mentis;  these  are  legal  terms,  and  import  a  total  de- 
privation of  reason:  6  Ga.,  325;  11  Ga.,  339,  344;  21  Ga-, 
566,  571 ;  33  Ga.,  63, 67;  Shelford  on  Lunatics,  1 ;  ^6  Wend. 

4th.  Partial  insanity  may  invalidate  a  will,  but  only  when 
it  is  clearly  shown  that  the  will  is  the  direct  offspring  of  such 
partial  insanity:  Redfield  on  Wills,  126,  127,  128;  Shelfori 
on  Lunatics,  29,  30;  7  B.  Munroe,  193;  Code,  2372. 

6th.  Neither  eooerUrioUi/j  nor  imbecility,  nor  inoapaeitji  to 
make  corUraots  for  the  purchase  and  sale  of  property  are  suffi- 
cient to  invalidate  a  will:  6  Ga.,  326;  4  McCord,  107;  Wil- 
liams on  Executors.  36. 

6th.  A  person  afflicted  with  general  or  partial  insanity  may 
make  a  will  during  a  lucid  interval.  The  onus  of  showing 
a  lucid  interval  is  upon  propounder  only  where  general,  hab- 
itual insanity  is  shown :  7  Greorgia,  488, 489. 

7th.  A  lucid  interval  is  a  remission  of  the  disease  sufficient 
to  allow  the  party  to  judge  soundly  or  generally  of  the  act  in 
which  he  is  engaged :  Bedfield  on  Wills,  112,  413 ;  Taylor's 
Medical  Jurisprudence,  636;  Williams  on  Executors,  201. 

8th.  Influence  in  procuring  a  will,  to  be  undue,  must 
amount  to  moral  ooeroion,  it  must  destroy  free  agem^^  and  the 
motive  tantamount  to  force  and  fear,  and  be  exerdsed  to  pro- 
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cure  the  will :  6  Georgia,  325 ;  21  (Georgia,  672;  Cheves  L, 
&  E.,  37,  40-e-7-« ;  I  Richardson  L.  R.,  80-3-4-5. 

9th.  The  refusal  to  charge  as  set  forth  in  the  7th  ground. 
^738  proper :  Taylors  Medical  Jurisprudence,  €60 ;  Hammond 
OD  Diseases  of  the  Nervous  System,  341. 

lOtb.  A  party  is  entitled  to  a  charge  in  the  language  re- 
quested, or  not  at  all.  Tried  bj  this  principle,  the  request 
was  properly  refused.  The  subject  matter  disposed  of  by  the 
will  may  be  "affeded^'  by  the  delusion  and  still  be  so  slightly 
^affected''  as  not  to  destroy  testamentary  capacity.  All  that 
the  law  requires  is  that  the  testator  should  know  generally 
what  properly  he  was  disposilig  of:  9  Iredell,  106 ;  33  Geor^ 
gia,  68,  78. 

11th.  The  15di  request  was  properly  refused.  It  is  the  ex- 
clusive province  of  the  juiy  to  determine  the  weight  of  the 
testimony. 

12th.  The  19th  charge  as  given  was  correct  for  reasons 
given  for  refusal  of  the  15tfi.  It  was  irrelevant  any  way,  as 
all  &ke  caveators  admitted  his  recovery  subsequently  to  the 
act  stated. 

13th.  The  refusal  of  new  trial  for  newly  discovered  evi- 
dence was  right:  40  Georgia,  678,  718;  39  Georgia,  657. 

14th.  A  new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence  will  not  be  granted,  where 
there  is  evidence  to  support  the  verdict 

15th.  The  charge,  if  correct,  when  considered  in  its  total- 
ity, a  new  trial  will  not  be  granted,  tliough  some  portion  may 
be  erroneous.  The  correctness  of  a  charge  must  be  determ- 
ined bj  the  whole  taken  together:  41  Georgia,  186, 187, 194, 
195;  11  Oeorgia,  338. 

MgCat,  Judge. 

1.  In  an  inquiry  like  that  disclosed  in  this  record,  sanity 
or  iDsaDity,  it  is  dangerous  to  lay  down  any  positive  rules. 
There  is  not  a  man  living  who  has  not  done  acts  which  oth- 
ers pronounce  insane ;  and,  on  the  other  hand,  insanity  some- 
times etudes  all  ordinary  inquiry.    To  say  that  delusion  is 
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the  test  of  insanity,  is  itself  oontnuy  to  some  of  the  writeis 
upon  the  subject,  bat  to  specify  a  particular  delusion  and  de- 
clare that  a  test,  would,  we  think,  be  an  afiBumption  by  tiie 
Judge  of  the  powers  of  the  jury.  Ab  to  the  particular  delnnoD 
mentioned  in  thb  request  to  chaige,  whilst,  witboot  doubt 
it  is  such  an  one  as  an  insane  person  might  well  have,  yet  it 
is  no  uno(Hnm<m  thing  for  great  lovers  of  moo^,  aa  they 
grow  old,  to  fiJl  into  it,  and  yet  display  in  all  theirdealin^a 
perfect  comprehension  of  business  affiurs. 

2.  There  is  the  same  objection  to  the  written  reqnest  as  to 
monomania.  Whilst  the  principle  covered  by  the  wotds  is 
perhaps  true,  to-wit :  ''  tiiat  the  delusion  need  not  r^r  neces- 
sarily to  the  persons  affected  by  the  will,"  yet  it  might  mis- 
lead the  jury  to  say  to  them  that  it  is  m»fieieni  if  it  affect  the 
property  bequeathed.  * 

We  think  that  all  the  truth  in  the  diaige  asked,  was  oov- 
ered  by  the  diarge  as  given,  to-wit :  It  must  appear  that  the 
will  is  not  in  any  way  the  result  <^  the  ddusion,  or  eoitneo> 
ted  with  it.  The  real  object  of  inquiry  in  cases  <^  this  dwr* 
acter  is  not  so  mudi  to  classify  the  mental  condition  of  the 
testatw,  as  to  discover  if  the  will  ^eaks  his  real,  intelligent 
intoitioDS. 

It  seems  to  us  that  this  is  the  great  mistake  of  the  plain- 
tiff in  error  in  this  whole  case.  Modem  writers  upon  the 
subject  of  insanity  as  a  disease,  include  within  their  definition 
of  the  term  many  persons  whom  the  law  would  punieb  as 
criminals  if  they  violated  the  law,  and  whom  the  law  would 
declare  competent  to  make  a  will.  The  medical  writers  treat 
the  sulgect  as  philosophers  and  as  healers.  The  law  inquiras 
into  it  with  the  view  of  seeing  how  far  society  am  affwd  to 
make  insanity  an  excuse  for  crime,  and  at  what  point  it  is 
best  for  the  general  good,  to  say  that  a  man  shall  not  be  al- 
lowed to  make  a  will.  The  right  to  say  who  shall,  after  the 
death  of  tiie  owner,  have  his  property,  is  a  right  long  held 
precious  in  the  hwUny  of  English  law.  A  large  majori^  of 
wills  are  made  in  the  last  hours  of  life,  a  time  neoessaifljr  of 
pain,  trial  and  disturbance.    And  it  is  a  wise  pffovisiim  of  the 
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law  that  whilst  it  takes  great  precaution  to  prevent  fraud  and 
imposition,  it  does  not  withdraw  the  testamentary  privil^e 
until  the  reason  itself  be  gone.    It  is  a  preoious  right,  and 
one  that  should  be  guarded  with  jealous  care,  that  the  aged 
and  infirm,  the  weak  minded  and  ecoentric  shall  have  this  se^ 
cority  for  care  and  attrition  on  a  sick  bed.     And  it  may  be 
truly  said,  without  any  harsh  criticism  on  human  nature,  that 
many  a  fired  brain  has  been  cooled  by  gentle  hands,  and 
many  a  death  bed  cheered  and  watched  over  with  kind  care, 
which,  but  for  this  tender  care  of  the  law  for  this  testamen- 
tary right,  would  have  been  neglected  and  deserted.    Our 
Code,  sections  2372,  2373,  2374,  is  in  substance  &irly  given 
by  the  Judge  in  his  charge  to  the  jury.    Nor  is  the  law  as 
laid  down  in  the  Code  materially  difierent  from  the  rulings  of 
this  Court  in  PoUs  vs.  House,  6  Georgia^  324.    To  make  one 
incapable  of  making  a  will  from  insanity,  he  must  be  "  non 
wmpos  mentis/^  there  must  be  a  '^  total  deprivation  of  reason.^' 
However  old,  feeble,  weak  minded,  capricious,  notionate  he 
may  be,  if  he  ''be  able  to  have  a  decided  and  rational  desire 
as  to  the  disposition  of  his  property,'^  he  is  not  wanting  in 
testamentary  capacity.    And  in  making  the  inquiry  it  would 
seem  from  the  very  words  of  the  Code  that  attention  is  to  be 
given,  not  so  much  to  the  state  of  the  mind  as  an  abstract 
philosophical  or  medical  question,  as  to  its  capacity  for  the  pre- 
cise thing  in  hand.    For  a  man  may  say  and  do  things  which, 
a  medical  man  would  take  as  evidence  of  insanity,  and  yet  it 
may  be  that  he  is  nevertheless  able  to  have  a  decided  rational 
desire  as  to  the  disposition  of  his  property. 

3.  Unquestionably  this  was  an  improper  request.  It  is 
not  for  the  Judge,  but  the  jury  to  weigh  the  testimony. 
Whether  any  particular  fact,  if  proven,  is  st^ng  evidence  of 
insanity  or  not,  is  strictly  a  questicHi  of  the  weight  of  evidence^ 
And  if  evidence  be  competent,  not  immaterial,  it  must  from 
the  very  nature  of  jury  trials  be  fi)r  the  jury,  and  not  the. 
Judge  to  say  how  much  weight  is  to  be  given  to  it.  We  i^ 
no  objection  to  this  charge  as  to  the  right  of  a  man  to  cut  off 
any  or  all  of  his  children  if  he  see  fit    It  is  true  in  &ct  that 
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this  is  the  law.  And  we  see  no  harm  in  thus  informing  a 
juiy  that  a  testator  is  free  to  do  as  he  pleases.  The  words 
used  by  the  Judge  as  to  the  meaning  of  the  words  '^souikI 
and  disposing  mind/'  are  taken  from  the  dedsions  of  this 
Court  in  Potts  V8.  HousCy  6  Gfeorgia,  324,  and  are  nothing 
but  the  common  language  of  the  books  upon  the  subject 

True  this  charge  was  not  applicable  to  the  issue  of  mono- 
mania.   But  the  caveat  went  not  only  on  monomania  bat 
insanity  generally.    It  was  the  duty  of  the  Judge  to  charge 
on  the  issues  made.    Nor  could  this  chai^  mislead  the  jniy, 
for  he  distinctly  charged  also  c^nd  in  fiiU^  on  the  law  of  mon- 
omania.    As  to  the  newly  discovered  evidence,  what  is  it 
but  other  fiicts  of  the  sayings  and  doings  of  the  testator,  of 
which  the  record  is  fiill.    Doubtless,  more  still  can  be  fomid. 
The  evidence  is  strictly  cumulative.    There  is  a  great  deal  of 
the  same  kind  of  evidence  in  the  brief,  and  it  is  evidence  ex- 
actly within  the  formal  written  issues  that  were  tried.    There 
is  a  limit  to  the  indulgence  the  public  gives  to  suitors.    Thej 
have  time  given  to  prepare  their  cases.    It  is  their  duty  to 
search  all  the  probable  depositories  of  the  facts,  and  if  they 
go  to  trial  and  lose,  they  cannot  ask  the  country  to  give  them 
a  new  hearing  because  they  have  found  more  faots  of  the 
same  general  tenor  bearing  upon  the  issue.    The  evidence  dis- 
covered must  be  such  as  most  probably  would  change  the  ver- 
dict.   We  cannot  say  that  is  so  in  this  case.    All  these  wit- 
nesses can  prove  may  be  so,  and  yet  this  verdict  be  right.  We 
do  not  intend  to  go  into  an  analysis  of  the  evidence.     We  do 
not  say  the  verdict  is  demanded  by  the  evidence,  but  we  do 
say  that,  in  our  judgment,  a  fair  minded  jury  might  come  to 
this  very  conclusion,  and  not  be  open  to  the  charge  of  preja- 
dice,  passion,  corruption  or  mistake.    We  have  no  power  to 
interfere  with  the  judgment  refusing  a  new  trial,  unless  the 
verdict  of  the  jury  be  illegal,  and  the  judgment  of  the  Judge 
exercising  his  legal  discretion  be  also  illegal. 

Judgment  affirmed. 
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William  H.  Davie,  plamtiff  in  error  r«.  Marion  McDan- 

lEL,  defendant  in  error. 

1.  Courts  of  Ordinary  are  Courts  of  original,  exclusive  and  general  ju- 
risdiction of  the  sale  and  disposition  of  the  real  property  belonging  to, 
and  the  distribution  of,  deceased  persons'  estates. 

2.  The  order  of  the  Court  of  Ordinary  granting  leave  to  an  administra* 
tor  to  sell  the  lands  belonging  to  the  estate  he  represents  is  his  author* 
ity  for  so  doing.  The  authority  being  shown,  the  law  ^'  presumes  the 
Court  of  Ordinary  required  all  the  law  requires  to  have  been  done,  be* 
fore  granting  the  order  to  sell,  and  we  will  not  go  behind  that  judg- 
ment:'' 4  Georgia,  164,  Warn kr,  J.,  delivering  the  opinion.  '^The 
order  to  sell  being  a  judgment  of  a  Court  of  competent  jurisdiction 
imports,  legally,  a  necessity  for  the  sale,  and  such  judgment  cannot  be 
attacked  and  set  aside  collaterally.  It  is  not  only  leave  to  sell,  but  it 
18  a  judgment  of  the  Court,  that  such  sale  will  be  for  the  benefit  of  the 
heirs  and  creditors  of  the  estate.  In  favor  of  this  judgment  we  are  to 
presume  the  Court  did  its  duty :"  7  Georgia,  662,  Nesbit,  J. 

8.  An  order  *'  to  sell  the  lands  belonging  to  the  estate  "  of  the  deceased  is 
not  void  because  it  does  not  specify  more  definitely  the  lands  ordered 
to  be  sold :  4  Georgia,  162 ;  Code,  section  4,  paragraph  6.  Such  an 
order  need  cont&in  nothing  more  than  leave  to  sell,  and  a  description 
of  the  land.  Section  4044  of  the  Code  does  not  apply  to  it,  but  only 
to  those  cases  where  a  copy  of  the  application  to  the  Ordinary,  together 
with  notice  of  the  time  of  hearing  is  required  by  law,  or  in  the  judg- 
ment of  the  Ordinary,  to  be  served  by  the  sheriff,  or  some  lawful  offi* 
cer,  upon  the  party  or  parties  to  be  notified. 

4.  A  recital  in  an  administrator's  deed  of  a  compliance  with  all  the  re- 
quisites of  the  law  neeessary  to  be  done  after  the  order  of  sale  is  gran  - 
ted,  is  prima  fade  evidence  that  those  requisites  were  complied  with : 
4  Georgia,  165-6. 

5.  A  failure  of  a  purchaser  at  administrator's  sale  to  record  his  deed 
within  twelve  months  from  its  date,  does  not  postpone  his  rights  to 
those  of  a  judgment  creditor  who  obtains  judgment  before  record. 

6.  Purchasers  at  administrator's  sales  are  not  responsible  for  any  dere- 
liction of  duty  on  the  part  of  the  administrator,  provided  there  is  an 
apparently  substantial  compliance  with  the  requirements  of  the  law 
upon  the  subject  of  administrator's  sales,  and  no  bad  faith  on  the  part 
of  the  purchaser. 

7.  We  find  no  error  in  the  verdict  of  the  jury. 
Wakveb,  C.  J.,  dissented. 

Administrator's  sale.  AatWity  to  sell.  Jurisdiction. 
Practice  in  Court  of  Ordinary.  Recitals  in  deed.  Presump- 
tions. Record  of  deed.  Before  Judge  Gibson.  Columbia 
Superior  Court.    May  Term,  1872. 
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William  H.  Davie  obtained  judgment  on  July  3d,  1866, 
against  Thomas  A.  Blanehard  as  administrator  of  Uriah  Bka- 
chard,  deceased,  upon  a  note  of  the  intestate.  The  executioa 
based  upon  this  judgment  was  levied  upon  a  tract  of  land 
owned  by  Uriah  Blanehard  at  his  death,  to  which  a  claim  was 
interposed  by  Marion  McDanieL 

It  appeared  from  the  evidence  that  Thomas  A.  Blanehard 
qualified  as  administrator  on  Octobtf  7th,  1861 ;  that  on  Au- 
gust 12th,  1863,  he  published  notice  of  an  application  to  sell 
the  lands  of  his  intestate  as  follows,  to-wit: 

"NOTICE. 
'^  Sixty  days  after  date  application  will  be  made  to  the  Court 
of  Ordinary  of  Columbia  county  for  leave  to  sell  the  lands 
belonging  to  the  estate  of  Uriah  Blanehard,  deceased. 

[Signed]  "  Thouab  A.  Blajbtchard, 

"Administrator." 

That  upon  the  aforesaid  notice,  the  Court  of  Ordinary  passed 
the  following  order,  to-wit : 

"  OoLUMBTA  County,  Court  op  Okdinaby, 
"At  a  Regular  Term,  October  5th,  1863. 
"The  application  of  Thomas  A.  Blanehard,  administrator  of 
Uriah  Blanehard,  to  sell  the  lands  bel<mging  to  the  estate  of 
aaid  Uriah  Blanehard,  having  been  published  according  to 
law,  and  no  one  coming  forward  and  objecting :  It  is  ordered, 
that  Thomas  A.  Blanehard,  administrator,  have  leave  to  sell 
the  lands  belonging  to  the  estate  of  Uriah  Blandiaid,  de- 
ceased.       [Signed]     "  William  W.  Shields,  Ordinary." 

That  upon  said  order  the  administrator  pabUshed  the  fol- 
lowing advertisement,  to-wit: 

"ADMINISTEATOETS  SALK 
"  By  virtue  of  an  order  from  the  Court  of  Ordinary  of  Co- 
lumbia county,  will  be  sold  on  the  first  Tuesday  in  December 
next,  before  the  Court-house  at  Appling,  in  said  county,  be- 
tween the  legal  hours  of  sale,  the  tract  of  land  belonging  to 
the  estate  of  Uriah  Blanehard,  late  of  said  county,  deceaseds 
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Slid  tract  of  land  lying  in  said  county,  containing  sixteen 
hundred  acres,  more  or  less,  sold  for  the  benefit  of  the  heirs 
and  creditors  of  said  deceased.  Terms  on  day  of  sale.  Oc- 
tober 13th,  1863.         [Signed] 

"Thomas  A.  Blanchard, 

"Administrator.'' 

That  on  December  1st,  1863,  the  land  was  sold  for  Pon- 
iederate  money — terms,  two-thirds  cash,,  one-third  at  twelve 
months — ^to  Marion  McDaniel,  who  is  a  brother-in-law  of  Blan- 
chard,  the  adminbtrator ;  that  the  deed  to  McDaniel  was  not 
made  until  January  1st,  1864 ;  that  the  property  was  bid  off 
for  §15,000  00;  that  on  October  10th,  1864,  McDaniel  sold 
to  Blanchard  one  thousand  acres  of  said  land  for  $7,500  00. 
The  jury  found  the  land  not  subject  to  the  execution. 
Whereupon  plaintiff  moved  for  a  new  trial  upon  the  follow- 
ing grounds,  to- wit: 

1st  Because  the  Court  allowed  the  order  of  the  Court  of 
Ordinary  of  ColJmbia  county,  of  October  5th,  1863,  to  go  to 
the  jury  as  evidence,  the  same  being  void  upon  its  face. 

2d.  Because  the  Court  allowed  to  go  to  the  jury  as  evi- 
<lence,  against  a  judgment  creditor  of  the  estate  of  Uriah 
Blanchard,  the  deed  from  the  administrator,  dated  January  1st, 
1864. 
3d.  Because  the  verdict  was  contrary  to  law. 
4th.  Because  the  verdict  was  decidedly  and  strongly  against 
the  weight  of  evidence. 

5th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
gaested  by  plaintiff,  "that  the  order  of  the  Court  of  Ordi- 
nary-, under  which  the  sale  purports  to  have  been  made  is 
void,  because  it  specifies  no  reasons  for  the  application,  or  defi- 
nite description  of  the  land,''  and  said  "he  left  it  for  them  to 
determine  the  definiteness  of  the  description." 

6ih.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  the  plaintiff,  "  tliat  a  sale  by  an  administrator  in 
December,  1863,  of  real  estate  for  Confederate  money  when 
iie  had  funds  in  hand  from  the  sale  of  perishable  proper- 
ty, which  creditors  refused,  was  void,"  and  added;  "that  while 
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trae  as  to  the  administrator,  it  was  not  as  to  innocent  puidiBS^ 
ere." 

^th.  Because  the  jury  found  contrary  to  the  chai^  of  the 
Court,  requested  by  plaintiff's  attornqr,  "  that  if  the  jury  be- 
lieve from  the  evidence  that  it  was  intended  that  claimant 
should  buy  the  land  with  the  understanding  that  the  admin- 
istrator should  receive  any  portion  of  it,  it  is  void  as  against 
creditors." 

8th.  Because  the  Court  refused  to  charge  as  requested  hj 
plaintiff's  attorney,  *'  that  a  purchaser  at  an  administrator's 
sale  who  fails  to  record  his  deed  within  twelve  months  from 
the  date,  is  postponed  to  the  rights  of  a  judgment  creditor 
who  obtains  judgment  before  record." 

9th.  Because  the  Court  charged  the  jury,  in  refusing  one 
of  claimant's  requests,  "  that  the  Court  of  Ordinary  was  a 
Court  of  general  jurisdiction,  and  all  its  acts  ought  to  be  re- 
ceived as  valid  unless  set  aside." 

10th.  Because  the  Court  charged  the  jury  as  requested  by 
claimant's  attorney,  "  that  while  it  ia  necessary  for  the  peti- 
tion of  the  administrator  to  the  Ordinary,  praying  leave  to 
sell  land,  to  set  forth  the  reasons  of  such  application,  it  is  not 
necessary  to  recite  said  reasons  in  the  order  granted  to  the  ad- 
ministrator to  sell  land,  and  the  omission  of  such  recital  in 
said  order  cannot  affect  the  title  of  a  bona  fide  purchaser,  for 
value,  of  said  land  at  the  sale  thereof,  had  in  pureuance  of  said 
order." 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  plaintiff  excepted  and  assigns  said  ruling  as  error. 

Charles  H.  Shockley  ;  Frank  H.  Miller,  for  plain- 
tiff in  error. 

1st.  A  sale  by  an  administrator,  according  to  law,  divests 
the  title  of  the  deceased :  14  Georgia,  316 ;  Sims  vs.  Ferril!i 
decided  May  7,  1872 ;  24  Georgia,  578.  But  all  prerequi- 
sites must  be  complied  with :  4  Georgia,  148 ;  8  Georgia,  236. 

2d.  Prior  to  the  Code,  the  words  "  all  the  land,"  in  an  or- 
der of  the  Court  of  Ordinary,  authorized  a  sale  of  any:  4 
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Georgia,  162.  Ko  reasons  were  required  to  be  put  in  the  or- 
der of  sale:  30  Geoi^ia,  961.  And  the  presumption  from 
granting  it  was,  that  the  administrator  was  l^ally  appointed. 

3d.  Under  the  Code  all  matters  showing  jurisdiction  must 
appear  on  the  records  of  the  Court  of  Ordinary :  Fischesser^ 
t».  Thompson,  decided  April  9,  1872, 

4tb.  A  party  claiming  under  administrator's  sale  must  show 
the  order  of  Court:  4  Georgia,  148. 

6th.  There  was  no  written  petition  filed  for  leave  to  sell, 
(Code,  4043,)  and  no  reasons  given  for  application:  Code, 
2518. 

6th.  The  published  notice  failed  to  describe  the  land ;  or 
even  say  al]»  the  land  was  not  published  two  months,  and  the 
order  of  the  Ordinary  specifies  nothing  but  the  publication  of 
the  application,  and  the  granting  of  leave  to  sell  the  lands  be- 
longing to  the  estate.  It  also  contained  no  description  of  the 
land  or  reason  for  the  sale :  Code,  2514;  4  Greorgia,  162;  16 
Georgia,  67 ;  8  Georgia,  236 ;  26  Georgia,  149. 

7th.  The  advertisement  of  sale  failed  to  specify  anything 
more  than  a  tract  of  sixteen  hundred  acres,  in  Columbia 
county:  Code,  2519. 

8th.  Betums  of  the  terms,  time  and  proceeds  of  the  sale, 
have  never  been  made  to  the  Court  of  Ordinary :  Code,  2528 ; 
which  throws  upon  him  or  those  claiming  under  him,  with 
notice,  the  burden  of  proof;  24  Georgia,  658. 

9th.  A  void  sale  by  an  administrator  passes  no  title :  10 
Geoi^,  361 ;  1  Kelly,  824. 

10th.  The  statutes  of  limitation  only  run  in  favor  of  one 
who  purchased  from  the  administrator  personally :  3  Georgia, 
256,  263 ;-  or  who  has  prescriptive  title  for  seven  years,  with- 
out any  fraud  or  ndtice  thereof:  Code,  2641. 

11th.  The  reference  to  the  jury  to  determine  whether  the 
land  was  definitely  described  in  the  order,  was  error,  as  ques- 
tions of  law  should  be  determined  by  the  Court. 

12th.  The  &cts  show  that  McDaniel  was  simply  the  agent 
of  the  administrator,  in  making  the  purchase  of  the  land,  and 
it  should  be  set  aside :  22  Georgia,  637. 


SOO    SUPREME  COURT  OF  GEORGIA. 

Darie  V9,  McDaniel. 

■ '  '  ■  -      — »^^— ^^—        ^— »^       " 

13th.  The  sale  of  the  land,  December  Ist,  1873,  for  Confed- 
erate money,  under  an  order  of  Court,  which  gave  no  sach 
authority,  and  upon  terms  fixed  at  the  sale,  was  void,  espe- 
cially as  it  appeared  tiiat  claimant  was  told  by  the  administra- 
tor, prior  to  the  sale,  he  had  enough  Confederate  money  from 
the  sale  of  personal  property,  to  pay  the  debts,  and  there  was 
not  sufficient  proof  that  he  acted  as  a  prudent  man  would 
have  done :  39  Georgia,  72,  96,  573. 

14th.  The  title  to  land  does  not  pass  until  the  land  is  paid 
for. 

15th.  The  deed  not  having  been  recorded,  it  was  incum- 
bent on  claimant  to  show  when  it  was  delivered :  38  Geoi^, 
597. 

16th.  The  &cts  show  a  combination  between  the  defendant 
and  claimant,  who  are  heirs,  to  defraud  the  creditors,  which 
cannot  be  allowed :  22  Georgia,  590. 

17th.  There  were  sufficient  funds  from  the  sale  of  the  p«^ 
sonal  property  to  pay  the  debts  of  the  estate,  at  the  time  the 
order  of  sale  was  granted,  it  therefore  must  have  been  for  dis- 
tribution only,  and  does  not  divest  the  title  of  the  deceased, 
as  against  the  creditors:  Carhart  V8,  Vance,  decided  August 
6, 1872. 

W.  D.  TxTTT;  Reese  &  Beebe,  for  defendant* 

Montgomery,  Judge. 

1.  That  Courts  of  Ordinary  are  Courts  of  original,  cxdo- 
sive  and  general  jurisdiction  of  the  sale  and  disposition  of  the 
real  property  belonging  to,  and  the  distribution  of,  deeeased 
persons'  estates,  is  provided  in  totidem  verbis^  by  the  Code,  sec- 
tion 366.  And  to  the  same  effect  is  the  Act  of  1856,  (Acts 
of  1855-6,  page  147,)  which  first  made  them  Courts  of  gen- 
eral jurisdiction,  which  Act,  it  may  be  remarked,  was  passed 
in  response  to  a  call  for  just  such  an  Act  made  by  Judge  Lump- 
kin, in  Tucker  vs.  Harris,  13  Georgia,  1,  and  to  remedy  the 
evils  found  to  result  fix)m  the  decisions  of  this  Court  holdii^ 
the  Court  of  Ordinary  a  Court  of  limited  jurisdiction.    Tfaftt 
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Act  dechres  "  that  all  Courts  of  law  and  equity  in  this  State^ 
when  detennining  on  any  judgment  or  order  which  the  sev- 
end  Courts  of  Ordinary  in  this  State  have  passed  or  joiade, 
or  may  hereafter  pass  or  make,  as  to  testate  and  intestate  es- 
tates, jshall  hold  said  Courts  of  Ordinary  to  be  Courts  of  gen- 
eral jurisdiction  and  not  Courts  of  limited  jurisdiction.'^  The 
Code  nowhere  repeals  this  Act,  in  terms,  nor  is  it  obvious  to 
my  mmd  wherein  any  of  its  provisions  are  inconsistent  with  it 
2.  Where  the  Court  of  Ordinary  has  passed  an  order  in 
reference  to  a  subject  matter  over  which  it  has  jurisdiction, 
this  Court  has  repeatedly  held  that  it  will  not  go  behind  the 
jadgment  to  see  if  everything  was  done  in  accordance  with 
law,  but  will  presume  it  was ;  especially  will  the  presumption 
be  made  in  favor  of  the  judgment  when  attacked  collaterally, 
as  in  the  case  at  bar.     '^  The  legal  presumption  is,  that  the 
Court  had  sufficient  evidence  to  warrant  it  in  passing  the  or- 
der *  *  *  the  order  being  passed  by  a  Court  of  competent 
jurisdiction,  and  acting  within  the  sphere  of  its  authority,  its 
proceedings  t^nnot  be  attacked  and  set  aside  in  this  indirect 
manner:"  &ellj  guardiany  vs,  GlasSf  1  Kelly y  486.    That  was 
a  bill  filed  by  a  ward  against  a  guardian  for  acpount  and  an 
attempt  to  attack  an  order  granted  him  by  the  Ordinary  to 
invest  his  ward's  funds  in  land,  under  the  Act  of  1829.    In 
Clements  vs.  Henderson,  4  Georgia^  148,  (an  ejectment,)  de- 
fendant offered  an  administrator's  deed  in  evidence.     '^  To  the 
admission  of  which  deed  in  evidence  plaintiff's  counsel  ob- 
jected, because  '  the  deed  and  other  evidence  produced  by  the 
defendant  was  not  evidence  that  the  land  had  been  advertised 
and  Ae  other  requisites  of  the  statute  in  such  case  made  and 
provided^  had  been  complied  with  by  the  administrators  .be- 
fore making  the  dee4.'  '^  Judge  Warner,  in  delivering  the  opin- 
ion of  the  Court,  after  calling  attention  very  emphatically  in 
italicized  letters  to  the  proviso  of  the  statute,  that  it  must  be 
made  ''fully  and  plainly  to  appear  that  the  sale  will  be  for 
the  benefit  of  the  heirs  and  creditors,"  before  the  Ordinary 
shall  grant  the  order,  says,  ''  the  authority  to  make  the  sale 

(the  order)  is  shown,  and  we  jpresume  the  Coult  of  Ordinary 
Vol.  zltii.  14. 
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required  all  the  law  requires  to  have  been  done^  before  grant- 
ing the  order  to  sell,  and  we  shall  not  go  behind  that  judg- 
ment.'^  At  this  time,  it  will  be  remembered^  the  Court  of 
Ordinary  was  held  by  this  Court  to  be  a  Court  of  limited  ju- 
risdiction. In  MoDade  vs.  Burch,  7  Georgia^  559,  Judge 
Nisbet  says  such  an  order  ^'  is  not  only  leave  to  sell,  but  is  a 
judgment  of  the  Court.  In  iavor  of  this  judgment^  we  are  to 
presume  that  the  Court  did  its  duty ;  that  notice  of  the  ap- 
plication was  given  as  the  statute  directs,  and  that  it  plainly 
and  fidly  was  made  to  appear  that  the  sale  would  be  for  the 
benefit  of  the  heirs  and  creditors/'  If  we  are  to  presume 
that  the  statute  was  complied  with  in  favor  of  a  judgment  of 
a  Court  of  limited  jurisdiction,  (for  the  Court  of  Ordinary 
was  not  yet  held  or  enacted  to  be  a  Court  of  general  jurisdic- 
tion) it  would  seem  to  follow  a  fortiori  that  we  should  do  so 
in  &vor  of  the  judgment  of  a  Court  of  general  jurisdiction. 
The  rule  is,  and  has  been,  at  least  since  the  days  of  Charles 
II.,  '^  that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  Superior  Court,  (t.  e.  a  Court  of  general  jurisdiction,) 
but  that  which  specially  appears  to  be  so ;  and,  on  the  con- 
trary, nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  Inferior  Court  (one  of  limited  jurisdiction)  but  that 
which  is  so  expressly  allied :"  Pea/cock  vs.  Bell  and  Kendal 
1  Saiiderff  BeportSy  73.  In  Hecfer  vs.  Harris^  13  GrtorgiOy  1^ 
the  point  seems  for  the  first  time  to  have  been  made  that  the 
order  of  the  Ordinary  granting  leave  to  an  administrator  to 
sell  land  did  not  show  on  its  face  '^  that  it  was  made  fully 
and  plainly  to  appear  to  said  Court  that  said  contemplated 
sale  was  for  the  benefit  of  the  heirs  and  creditors  of  said  es- 
tate, and  that  in  the  absence  of  a  recital  of  these  facts  in  the 
order  the  Court  would  not  presume  that  it  was  made  to  ap- 
pear by  evidence  to  said  Court  of  Ordinary  that  the  sale  was 
for  the  above  object."  That  also  was  an  ejectment,  and  the 
usual  attack  made  on  one  of  the  links  in  the  chain  of  title  of 
one  of  the  parties  litigant.  The  Court  make  the  accustomed  pre- 
sumption in  fiivor  of  the  jurisdiction,  and- say  further,  '^  if  the 
judgments  of  th^  Ordinary,  having  jurisdiction  over  the  sab- 
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ject  matter,  be  erroneous  or  irregular,  like  all  other  judg- 
ments, they  may  be  attacked  by  a  direct  proceeding  in  the 
Court  where  the^  were  rendered,  and  set  aside  or  corrected. 
Nevertheless,  rights  acquired  under  such  judgments,  before 
they  are  displaced,  will  be  protected."  Judge  Lumpkin  in  that 
case  quotes,  with  approval,  the  case  of  Diwcd's  heirs  vs.  Mo- 
Loskpj  1  Alabama  Reports^  new  series^  708,  where  the  precise 
point  now  under  discussion  arose,  to-wit:  whether  it  was  nec- 
essary that  the  record  of  Probate  Court  should  show  the  peti- 
tion of  the  administrator  to  the  Ordinary  for  leave  to  sell 
land,  required  by  the  statute  of  Alabama.  The  Court  de- 
cide "that  the  order  for  sale  of  the  real  estate  could  not  be 
considered  invalid,  because  the  record  did  not  contain  the  pe- 
tition filed  by  the  administratrix,  and  that  its  decree  for  a  sale 
could  not  be  collaterally  impeached  by  the  omission  to  desig- 
nate the  heirs  by  name  in  the  petition  or  elsewhere  in  the  re- 
cord, or  by  the  direction  of  the  citation  to  the  guardian  in- 
stead of  the  heirs.  That  though  it  may  not  appear  in  totidem 
verbis  from  the  decree  of  the  County  Court  that  it  was  ren- 
dered at  a  rc>gnlar  or  adjourned  term,  if  the  contrary  does  not 
appear  it  will  be  taken  to  have  been  rendered  in  conformity 
with  the  statute.*'  And  all  these  positions  were  reaffirmed  in 
DuvaVs  hdrs  vs.  The  P.  and  M  Bank  el  cU.,  10  Alabama  Re- 
ports, new  serieSy  636.  Judge  Lumpkin  goes  on  to  say,  "  by 
recaning  to  the  Alabama  statute  of  1822,  it  will  be  discovered 
that  it  requires  that  the  executor  or  administrator  ^  shall  JUe '  a 
petition  in  open  Court,  as  the  initiatory  step  towards  obtain- 
ing an  order  or  decree  for  the  sale  of  the  real  estate  of  their 
testator  or  intestate.  And  yet  the  Court  say  in  the  case  re- 
ared to  in  1st  Alabama^  that  if  the  Court  goes  on  to  render 
its  decree,  it  cannot  be  intended  from  the  absence  of  such  a 
paper,  merely,  that  it  was  never  filed ;  but  that  the  intend- 
ment most  rational  would  be  that  it  was  lost  after  the  rendi- 
tion of  the  order.''  This  case  from  Alabama  is,  upon  this 
point,  not  analagous  to,  but  identical  with  the  case  at  bar.  In 
one  word,  the  case  of  Tacker  vs.  Harris  decides,  after  elabo- 
rate consideration  of  the  question  by  Judge  Lumpkin,  that 
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where  the  Court  of  Oidinaiy  baa  jurisdiction  of  the  sobjecfe 
matter,  the  record  most  show  affirmatively  tihose  facts  which 
ousts  the  Court  of  the  jurisdiction,  and  the  attack  upon  the 
judgment  must  be  made  directly  in  the  Court  which  rendered 
it  by  proceedings  instituted  for  that  purpose :    See  page  16. 
He  adds,  **  if  this  protection  be  denied  to  these  judgments  of 
the  Court  of  Ordinary,  you  lay  a  train  of  gunpowder  through 
the  whole  State,  and  such  a  decision  would  be  the  signal  to 
set  fire  to  it;  for  nothing  has  been  more  irregular  than  the 
practice  of  these  Courts  generally/'    Whether  the  rule  be  as 
broad  as  laid  down  by  Judge  Lumpkin,  to-wit:  that  though 
the  &cts,  ousting  the  jurisdiction,  appear  affirmatively  on  the 
record,  yet  the  judgment  cannot  be  collaterally  attacked,  it  is 
not  necessary  to  stop  to  inquire.    In  the  present  case  do  such 
&ct8  appear.    It  is  true  .that  the  case  of  TiLoker  vs.  Harris 
was  decided  by  only  two  Judges.    Judge  Warner  having  been 
of  counsel,  did  not  sit  in  the  case;  but,  as  we  learn  from  a 
note  of  the  reporter,  "after  the  delivering  of  the  opinion  by 
his  associates,  he  expressed  fi*om  the  Bench  'his  hearty  concur- 
rence therein.^'    Shortly  after  this  decision  the  Court  reversed 
its  former  rulings  that  the  Court  of  Ordinary  was  a  Court  of 
limited  jurisdiction,  and  held  it  to  be  a  Court  of  general  ju- 
risdiction :  14  Georgia,  27 ;  and  shortly  thereafter,  the  Act  of 
1866  was  passed,  since  which  time  this  Court  has  uniformly 
held  that,  being  a  Court  of  general  jurisdiction,  every  pre- 
sumption will  be  made  in  &ivor  of  its  judgments:  24  Otorgta, 
245.    But  conceding  the  Court  of  Ordinary  to  be  a  Court  of 
limited  jurisdiction,  its  judgments,  where  it  has  jurisdiction 
of  the  subject  matter,  cannot  be  collaterally  attacked  for  mat- 
ter not  appearing  on  the  &oe  of  the  record,  which  would  oast 
the  jurisdiction,  "  such  proceedings  (to  sell  land)  are  in  rem 
against  the  estate,  not  in  personam,  and  they  bind  all  those 
claiming  under  the  testator  or  intestate ;  and  even  divest  the 
lien  of  a  judgment,  and  as  such  they  are  binding  on  the  land 
sold  like  the  condemnation  of  a  Court  of  Exchequer  or  Ad- 
miralty on  goods.   In  support  of  these  sal€&  by  Prdmte  Courts^ 
irregularities  are  to  be  overlooked ;  purchasers  should  not  be 
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affected  by  the  onskillfiiliiess  or  negligenoe  of  the  proper  offi- 
cers Cowan  and  Hill's  notes  to  Phil.  Ev.,  Part  II.,  note  42, 
referring  to  11  Sei^.  and  R.,  422,  429,430;  4  DalL,  119. 
Again  from  the  same  note,  quoting  Duncan,  Judge,  ^'a  judg- 
ment, deraree,  sentence  or  order,  passed  by  a  Court  of  compe- 
tent jarisdiction,  which  transfers,  creates,  or  changes  a  title,  or 
any  interest  in  the  estate,  real  or  personal,  or  which  settles  or 
determines  a  contested  right,  or  which  fixes  a  duty  on  one  of 
the  parties  litigant,  is  not  only  final  as  to  the  parties  them- 
selves and  all  claiming  under  them,  but  fiimishes  conclusive 
evidence  to  all  mankind,  that  the  right,  interest,  or  duty  belongs 
to  the  party  to  whom  the  Court  adjudged  it/'  Once  more : 
'^  while  the  order  of  a  Court  of  probate  directing  the  execution 
of  a  will  is  unrevoked,  no  other  Court  can  declare  the  will 
void  or  collaterally  examine  the  correctness  of  the  order  or 
judgment.'^  See  Judge  Lumpkin's  remarks  for  himself  and 
his  associates  on  this  subject  in  Hamilton  va.  ifordand,  15 
Gwrgiay  346. 

3.  But  it  is  said  that  the  order  of  sale  is  void  because  it 
does  not  more  definitely  describe  the  land  ordered  to  be  sold. 
Section  2518  of  tJbe  Code  requires  the  otder  to  '^ specify"  the 
land  "  as  definitely  as  possible."    Conceding  that  the  land  is 
not  so  specified,  yet  it  appears  to  a  majority  of  the  Court  that 
this  is  only  directory  to  the  Ordinary — certainly  not  an  objec- 
tion which  can  be  successfully  urged  in  a  collateral  attack  upon 
the  judgment :  Brooks  vs,  Rooney^  11  Oeorgia,  428.    There 
k  no  pretence  that  the  citation  was  not  published  as  usual.  The 
creditors  of  the  estate  were  as  much  parties  to  the  proceeding 
to  sell  as  if  they  had  been  personally  served.    The  law  makes 
the  published  citation  service.     They  (and  among  them  the 
present  plaintiff  in  error,)  should  have  appeared  and  filed  their 
objections,  as  proyided  in  section  4045,  of  the  Code,  not  only 
on  this  ground,  but  on  the  other  grounds  now  urged  as  reasons 
why  the  judgment  should  be  declared  void.    They  have  had 
their  day  in  Court.    That  they  permitted  the  judgment  to  go 
against  them  by  de&ult  cannot  help  them  now :  MeDade  V8. 
JSurch,  7  Georgia,  563 ;  WhUakervB.  Smith,  33  Georgia,  237. 
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Moreover,  section  4,  part  VI.  of  the  Code  provides  diat  "  a 
substantial  oompliance  with  any  requisition  of  the  Code  or 
laws  amendatory  thereof,  especially  on  the  part  of  public  offi- 
cers shall  be  deemed  and  held  sufficient,  and  no  prooeedingsball 
be  declared  void  for  want  of  such  compliance,  unless  expressly 
so  provided  by  the  exactment/'    This  would  seem  to  be  con* 
elusive  upon  thb  point.    But  it  is  said  the  order  is  void  be- 
cause it  does  not  recite  a  compliance  with  the  provisions 
required  by  law ;  and  to  maintain  this  position  section  4044, 
of  the  Code  is  relied  on.    An  examination  of  that  and  the 
preceding  section  will  show  two  classes  of  applications  to  the 
Ordinary  are  provided  for — first,  those  where  the  only  notice 
given  to  the  parties  interested  is  by  published  citation.    Sec- 
ondly, those  where  the  law  requijfes  personal  service,  or  the 
Ordinary  in  his  discretion  orders  personal  service.    In  this 
latter  class  ''  a  copy  of  the  application,  together  with  a  notice 
of  the  time  of  hearing  is  to  be  served  by  the  sheriff,  or  some 
lawful  officer,  upon  the  party  or  partly  to  be  notified,  at  least 
ten  days  before  the  hearing  and  an  entry  of  such  service  shall 
be  made  on  the  original.'^    Section  4044  then  follows  and 
provides  that  "  the  order  of  the  Ordinary  shall  always  redte 
the  Thames  of  the  peraoTia  ao  notified  and  a  compliance  with  the 
provisions  required.'^    The  names  of  what  persons  so  notified 
and  how  notified?    Evidently  the  names  of  those  who  have 
been  personally  sei*ved  and  of  none  others — ^for  the  best  of  all 
reasons,  it  is  impossible  to  know  the  names  of  persons,  espec- 
ially creditors,  who  have  been  notified  by  published  citation. 
The  order  must  recite  the  names  and  compliance  with  tiie 
provisions  required.     It  must  do  both  or  neither.    An  order 
complying  with  one-half  of  the  section,  and  that  the  latter 
half,  would  be  as  defective  as  one  not  complying  at  all.    But 
I  have  shown  it  is  impossible  to  comply  with  the  first  dause 
of  the  section  in  cases  of  notification  by  published  citation. 
Legislatures  do  not  require  impossibilities.     It  follows  that  in 
that  class  of  cases  where  the  notice  is  by  publication  it  is  not  nec- 
essary that  the  order  of  the  Ordinary  shall  conform  to  section 
4044.    When  the  two  sections  are  read  together  as  a  whole. 
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the  juztapoeition  of  the  sentences  sustain  this  view.    Enter- 
taining these  views,  I  cannot  consent  to  throw  the  law  upon  this 
object  back  into  the  shoals  and  quick-sands  from  which  it  has 
been  supposed,  up  to  this  time,  the  Act  of  1856  rescued  it. 
Something  was  said  in  the  argument,  thoi^h  the  point  is  not 
made  by  the  bill  of  exceptions,  that  the  record  shows  that  the 
publication  of  the  intended  application  was  not  made  for  two 
months  as  then  required  by  law,  the  advertisement  being  dated 
Augost  12th  and  the  order  passed  October  5th.    The  truth  is 
the  advertisement,  as  it  appears  in  the  record,  is  dated  August 
12<h,  1860 ;  the  order  was  passed  October  5th,  1863.    This 
date  of  the  advertisement  is  probably  a  clerical  error.    Con- 
ceding it  to  be,  the  reply  to  the  argument  is  that  the  law  only 
requires  publication  once  every  two  weeks  for  two  months — 
not  publication  for  two  months.  The  first  publication  appears 
within  the  first  two  weeks  of  the  month  of  August,  leaving 
time  for  another  in  August  and  two  more  in  September,  and 
the  order  recites  that  the  application  was  ^'  published  accord- 
ing to  law  :^  Brown  et  al.  vs.  Bedwyne  et  ai,  16  Georgia,  76. 
The  objection  made  to  the  order  was,  that  it  was  void  on 
its  &ce^  not  that  the  application  for  it  had  not  been  pub- 
lished long  enough  to  authorise  the  Ordinary  to  grant  it. 
This  point,  however,  is  not  made  by  the  record,  and  nothing 
herein  said  is  intended  to  decide  it. 

4.  The  fourth  principle  announced  by  the  Court  is  sustwied 
by  Code,  section  2520,  and  by  4  Georgia,  155-6. 

5.  We  do  not  see  how  a  failure  to  record  a  deed  from  an 
administrator  cyn  affect  a  creditor  of  the  estate  who  was  such 
at  the  time  of  the  sale. 

6.  That  it  is  sufficient  for  a  bona  fide  purchaser  at  admin- 
istrator's sale  to  see  that  the  administrator  is  apparently  pn>- 
<%eding  according  to  the  forms  of  law.  See  Neal  va.  Patten, 
40  Georgia,  363. 

Judgment  affirmed. 
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McCay,  Judge,  concurring : 

1.  Judgments  of  the  Court  of  Ordinary  of  this  State,  in 
matters  connected  with  wills  and  the  administration  of  estates, 
are  judgments  of  Courts  of  general  jurisdiction,  and  the  ne- 
cessary jurisdictional  &ct8  need  not  to  appear  on  the  6oe  of 
their  proceedings. 

2.  The  rules  prescribed  by  the  statute  reflating  the  mode 
*  of  doing  business  by  the  Courts  of  Ordinary,  ought  always 

to  be  conformed  to,  and  if  they  be  not  ccmformed  to,  thejodg^ 
ments  are  irr^nlar,  but  they  are  not  for  that  reason  yoid. 
An  irregular  judgment  cannot  be  attacked  for  that  reason 
before  another  tribunal;  to  justify  such  an  attack,  the  judg- 
ment must  be  void. 

Wabneb,  Chief  Justice,  dissenting. 

The  land  in  controversy  was  the  property  of  Uriah  Blanch- 
ard  at  the  time  of  his  death,  and  was  sold  by  Thomas 
Blanchard,  his  administrator,  at  administrator's  sale,  and  pur- 
diased  by  McDaniel.  The  plaintiff,  a  judgment  creditor  of 
Uriah  Blanchard,  levied  upon  the  land  as  his  propaiy,  whidi 
was  claimed  by  McDaniel,  the  judgment  having  been  ob- 
tained after  the  death  of  Uriah  Blanchard  against  his  admin- 
istrator. On  the  trial  of  the  claim  the  jury  found  the  land 
not  subject  to  the  execution.  The  plaintiff  made  a  motion 
for  a  new  trial,  whidi  was  overruled,  and  the  plaintiff  ex- 
cited, y  ^ 

The  main  question  made  on  the  argument  before  this  Court 
was  whether  the  order  of  the  Ordinary  granting  leave  to  sell 
the  land,  as  set  forth  in  the  record,  was  sufficient,  under  tiie 
law,  to  divest  the  title  of  the  heirs  of  Uriah  Blanchard  thereto, 
so  as  to  enable  his  administrator  to  convey  a  legal  title  to  the 
purchaser  thereof  at  administrator's  sale.  The  order  of  the 
Court  of  Ordinary  is  in  the  following  words :  '^  At  a  regular 
term,  October  5th,  1863,  the  application  of  Thomas  A. 
Blanchard,  administrator  of  Uriah  Blanchard,  to  sell  the 
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land  belonging  to  the  estate  of  said  Uriah  Blanchard,  having 
been  published  according  to  law^  and  no  one  coming  forward 
and  objecting :  It  is  ordered,  that  Thomas  A.  Blanchard,  ad- 
ministrator, have  leave  to  sell  the  lands  belonging  to  the 
estate  of  Uriah  Blanchard,  deceased."  There  was  no  written 
application  made  to  the  Ordinary  by  the  administrator,  stating 
the  grounds  of  the  application  for  leave  to  sell  the  land.  On 
the  death  of  Uriah  Blanchard^e  title  to  the  land  descended 
directly  to  his  heirs,  sulject  to  be  administered  by  his  l^al 
representative  for  the  payment  of  his  debts,  and  the  purposes 
of  distribution :  Code,  2220.  It  is  quite  clear  that  the  title 
of  the  heirs  to  the  land  of  the  intestate  could  not  be  divested 
by  the  administrator,  but  for  the  payment  of  the  debts  of  the 
intestate  or  for  the  purpose  of  distribution. 

How,  and  in  what  manner,  does  the  law  prescribe  that  the 
administrator  shall  proceed  in  order  to  divest  the  heirs  of  the 
title  to  the  land  for  the  payment  of  the  debts  of  the  intestate 
or  for  distribution?  The  law  has  conferred  upon  the  Court 
of  Ordinary  original,  exclusive  and  general  jurisdiction  as  to 
the  sale  and  disposition  of  the  real  property  belonging  to,  and 
the  distribution  of,  deceased  persons^  estates :  Code,  366^  The 
law  has  not  only  conferred  upon  that  Court  jurisdiction  over 
that  particular  subject  matter,  but  has  also  specifically  declared 
bow,  and  in  what  manner,  that  jurisdiction  shall  be  exercised 
in  regard  to  that  particular  subject  matter,  as  will  be  hereafter 
shown  by  reference  to  the  several  sections  of  the  Code. 

It  will  be  noticed  that  the  order  of  the  Court  of  Ordinary 

does  not  recite^  or  show  upon  its  &ce,  that  it  was  shown  to  the 

Court,  that  it  was  necessary  for  the  payment  of  the  debts  of 

the  intestate,  or  for  the  purposes  of  distribution,,  that  the  land 

:^hould  be  sold,  and  there  is  no  petition  in  writing  made  by 

the  administrator  to  the  Court,  setting  forth  the  reasons  for 

his  application  for  leave  to  sell  the  land,  so  as  to  authorize  the 

presumption  that  there  was  any  evidence  before  the  Court  to 

establish  the  fact  that  it  was  necessary  to  sell  the  land  for  the 

payment  of  debts,  or  for  distribution.    But  it  is  said  that  when 

the  ordar  of  the  Court  of  Ordinary  was  offered  in  evidence  in 
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the  Superior  Court,  that  Court  was  bound  to  presume  that  the 
Court  of  Ordinary  bad  sufficient  evidence  before  it  to  author- 
ize the  granting  the  order  to  sell  the  land,  because  the  Court 
of  Ordinary  is  a  Court  of  general  jurisdiction.  But  is  the 
Court  of  Ordinary  a  Court  of  general  jurisdiction  under  the 
provisions  of  the  Code,  as  is  the  Superior  Court  and  similar 
Courts?  Courts  of  Ordinary  have  only  original,  exclusive, 
and  general  jurisdiction  of  certain  specified  subjects  matter,  as 
defined  in  the  366th  section  of  the  Code. 

In  Grier  ve.  McLendon  (7  Georgia  Reports^  362)  this  Court 
held,  and  decided,  that  the  Courts  of  Ordinary  in  this  State 
were  Courts  of  limited  jurisdiction,  and  that  the  &cts  necesBaij 
to  give  the  Court  jurisdiction  of  the  particular  subject  matter 
should  affirmatively  appear  on  the  &ce  of  its  judgments  and 
proceedings  when  ofiPered  in  evidence  in  any  other  Court,  and 
such  was  the  uniform  rulings  of  this  Court  until  the  passage 
of  the  Act  of  1866 — ^making  Courts  of  Ordinary  Courts  of 
general  jurisdiction  as  to  testate  and  intestate  estates.    Are 
Courts  of  Ordinary  in  this  State  Courts  of  general  jurisdiction, 
in  the  legal  sense  of  that  term,  or  are  they  not  still  Courts  of 
limits  jurisdiction  ?    Is  not  the  jurisdiction  of  Courts  of 
Ordinary  limited  to  testate  and  intestate  estates  by  the  Act  of 
1856?    All  that  can  be  claimed  under  the  Act  of  1866  is, 
that  the  judgments  of  the  Court  of  Ordinary  shall  have  the 
same  effect  as  to  testate  and  intestate  estates,  as  the  judgments 
of  Courts  of  general  jurisdiction.   Subsequent  to  the  enactment 
of  that  statute,  a  different  rule  prevailed,  and  the  Courts  pre- 
sumed in  &vor  of  the  judgments  of  the  Court  of  Ordinary 
when  the  facts  did  not  affirmatively  appear  on  the  &oe  of  its 
judgments  and  proceedings.    This  was  considered  an  evil,  a 
mischief,  which  required  a  remedy,  and  when  the  Code  was 
adopted  by  the  Legislature,  the  general  jurisdiction  of  Courts 
of  Ordinary  was  limited  to  the  particular  specified  salgects 
matter  enumerated  in  the  366th  section ;  and  the  other  sections 
of  the  Code  expressly  declare  how,  and  in  what  manner,  that 
jurisdiction  shall  be  exercised  by  the  Court  of  Ordinary  in  rela- 
tion to  the  specified  subjects  matter  of  which  it  has  jurisdiction. 
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The  4043d  section  declares^  that  ''  every  application  made  to 
the  Ordinary  for  the  granting  of  any  order,  shall  be  by  peti- 
tion in  Tmtingy  stating  the  grounds  of  such  application  and 
the  order  sought"    The  2518th  section  declares,  that  *^if  at 
any  time  it  beoomes  necessary  for  the  payment  of  the  debts  of 
the  estate,  or  for  the  purposes  of  distribution,  to  sell  the  land  of 
the  decedent,  the  administrator  shall,  by  written  petition,  apply 
to  the  Ordinary  for  leave  to  sell,  setting  forth  in  the  petition  the 
readOQ  for  such  application;  and  notice  of  the  same  shall  be 
published  once  every  two  weeks  for  two  months  before  the 
hearing  in  the  gazette  in  which  the  county  advertisements  are 
published.    If  no  objection  is  filed,  and  the  Ordinary  is  sat- 
isfied of  the  truth  of  the  allegations  in  the  petition,  an  order 
shall  be  passed  granting  the  leave  to  sell,  specifying  therein 
the  ]and  as  definitely  as   possible;"     ^'The  4044th  section 
declares,  that  "the  order  of  the  Ordinary,  shall  always  recite 
the  compHanee  wUh  the  prat^isiona  requiredJ^    Now,  if  these 
provisions  of  the  Code  mean  anything,  and  have  the  force  and 
effect  of  a  valid  law,  the  Courts  should  respect  and  enforce  it. 
The  order  of  the  Ordinary  authorizing  the  sale  of  land  by 
an  administrator  for  the  payment  of  debts,  or  for  distribution 
should,  by  the  positive  law  of  the  State,  recite  therein  that  it 
has  been  made  to  appear  that  it  is  necessary  for  the  payment 
of  debts,  or  for  distribution,  in  order  to  divest  the  title  of  the 
heirs  and  convey  a  good  title  to  the  purchaser,  for  such  am 
the  requirements  of  the  law,  to  authorize  the  Ordinary  to 
grant  an  order  to  sell  the  land  of  the  intestate.    The  title  of 
the  heirs  to  the  land  can  only  be  divested  in  the  manner  pro- 
vided by  law,  and  the  purchaser  thereof  at  the  administrator's 
sale  can  only  acquire  title  to  the  land  in  the  manner  provided 
by  law. 

The  law  requires  that  before  the  Ordinary  shall  grant  an 
order  to  sell  the  land,  it  must  be  shown  that  it  is  necessary 
for  the  payment  of  the  debts  of  the  intestate,  or  for  distribu- 
tion, and  that  &ct  must  appear  in  the  order  of  the  Ordinary^ 
for  the  law  declares,  that  the  order  of  the  Ordinaiy  shall  al- 
ways redte  the  compliance  with  the  provisions  required,  and 
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not  that  it  shall  be  left  to  the  Courts  to  presume  a  complianoe, 
but  that  the  order  ahcUl  olwayB  reeUe  a  eompUance  with  the 
provisions  required  by  the  law.  This  provision  of  the  Code 
is  a  wise  one  for  the  protection  of  the  title  of  the  heirs  of  the 
intestate^  and  should  be  strictly  enforced^  not  only  beoaose  it 
is  the  declared  will  of  the  supreme  power  of  the  State,  bat 
because  real  estate  is  becoming  every  day  more  important  to 
our  people  as  an  element  of  property.  The  Courts  have  no 
legal  right  to  presume  that  the  Ordinary  has  done  what  the 
.law  positively  requires  shall  affirmativdy  appear  in  the  order 
to  be  done.  It  is  not  necessary  to  say,  in  this  case,  that  the 
judgment  of  the  Ordinary  is  void,  for  want  of  jurisdiction, 
all  that  it  is  necessary  to  say  is,  that  the  order  under  the  law 
was  not  sufficient  to  divest  the  title  of  the  heirs  and  to  au- 
thorize the  administrator  to  convey  a  good  title  to  the  pur- 
chaser of  the  land  at  the  administrator's  sale. 

All  that  the  order  recites  in  this  case  is,  that  the  adminis- 
trator has  pMiahed  his  application  to  sell  the  land  of  the  in- 
testate according  to  law;  it  does  not  even  recite  that  the  ad- 
ministrator has  made  application  to  the  Ordinary  for  leave  to 
sell  the  land  by  petition  in  writing,  or  otherwise.     It  does  not 
recite  that  it  was  made  to  appear  that  it  was  necessary  to  sell 
the  land  for  the  payment  of  debts,  or  for  distribution,  the 
specific  provisions  required  by  the  law  to  authorize  die  ad- 
ministrator to  sell  it  and  divest  the  title  of  the  heirs.    Yet  it 
is  said  the  Courts  are  bound  to  presume  what  the  law  requires 
should  be  affirmatively  recited  in  the  order.     Why  not  pre- 
sume that  the  &cts  necessary  to  divest  the  title  of  the  heirs 
were  not  shown,  to  the  Ordinary,  especially,  when  tiie  law  re- 
quires that  the  same  shall  be  recited  in  the  order?     Why  is 
not  the  latter  presumption  quite  as  legitimate  as  the  former? 
The  question  is  not  what  was  the  law  relating  to  this  subject 
prior  to  the  adoption  of  the  Code,  but  the  question  is,  what 
is  the  law  now  applicable  to  it  since  the  adoption  of  the  Code? 
Construing  the  different  sections  of  the  Code  in  relation  to  the 
subject  matter  as  one  law,  it  is  quite  apparent^  in  my  judg- 
ment, that  it  was  the  clear  intention  of  the  Legislatore  that 
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the  title  of  the  heirs  to  the  lands  of  an  intestate  should  not 
be  divested  by  the  administrator,  unless  it  was  made  satisfiic- 
torily  to  appear  to  the  Ordinary  that  a  sale  of  the  land  was 
necessary  either  for  the  payment  of  debta^  or  for  distribution, 
and  to  guard  against  firaud  and  collusion  on  the  part  of  the 
admimstrator  with  others,  it  was  expressly  provided  that  he 
should  make  his  application  in  writing,  as  provided  in  the 
2518th  section,  and  that  the  Ordinary  should  recite  in  the  or- 
der granting  leave  to  sell  that  there  had  been  a  compliance 
ynth  tiie  law  by  the  administrator,  to  authorize  such  sale,  as 
required  by  the  4044th  section,  and  this  is  the  more  apparent 
from  the  &ct  that  the  Ordinary  is  required  to  keep  a  record  of 
the  proceedings  and  orders,  as  provided  in  sections  4046,  4047. 
The  li^islature  did  not  intend  that  so  important  a  matter  as 
divesting  the  title  of  heirs  to  their  land  should  depend  on  the 
presumptions  of  the  Courts,  but  have  required  that  the  facts 
necessary  to  authorize  a  sale  of  the  land  by  an  administrator 
shall  affirmativdy  appear  and  be  recited  in  the  order  of  the 
Ordinary  granting  leave  to  sell  the  l^nd.     In  other  words, 
the  Legislature  has  required  that  to  be  done  in  relation  to  the 
orders  and  judgments  of  the  Courts  of  Ordinary  in  this  State 
since  the  adoption  of  the  Code,  which  the  common  law  re- 
quired to  be  done  when  Courts  of  Ordinary  were  held  to  be 
Courts  of  limited  jurisdiction. 

If  the  positive  requirements  of  the  Code  are  to  be  under- 
stood as  an  expression  of  the  intention  of  the  Legislature  in 
regard  to  this  question,  it  is  not  to  be  left  to  the  presumption 
<^f  the  Courts,  whether  the  fitcts  necessary  to  authorize  a  sale 
'•f  the  intestate's  land  by  the  administrator  had  been  shown 
ro  the  Ordinary  by  the  production  of  the  mere  order  alone 
without  more,  but  that  the  order  shall  recite  upon  its  face  tJie 
hd  that  it  had  been  shown  to  the  Ordinary  that  it  was  neces- 
-aiy  for  the  payment  of  debts,  or  for  the  purpose  of  distribu- 
tion, that  the  land  should  be  sold,  otherwise  the  Ordinary 
lia J  no  auihority,  under  the  law,  to  grant  the  order  to  the 
;'lmiQi5trator  to  eell  the  land,  and  his  authority  to  grant  it 
boold  appear  on  the  &oe  of  the  order^  for  the  simple  reason 
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that  the  law  requires  it  Purchasers  at  administrators'  sales 
are  bound  to  know  the  law  as  well  as  other  people,  and  it  is 
no  hardship  to  require  them  to  look  to  the  administrator's 
authority  to  sell  the  land  of  his  intestate  and  see  whether  it 
is  such  as  the  law  requires.  The  loose  practice  in  the  Courts 
of  Ordinary  in  granting  oiders  to  administrators  for  the  sale 
of  the  lands  of  their  intestates,  the  Legislature  intended  to 
remedy  and  prohibit;  but  so  long  as  the  Ck)urts  ignore  that 
intention,  and  presume  that  to  have  been  done  which  the 
Code  positively  requires  shall  affirmatively  appear  on  the  fice 
of  the  proceedings  and  order  to  be  done,  there  is  no  prospect 
of  any  reformation  in  relation  to  that  matter,  and  thus  a  v^ 
wise  provision  of  the  law  will  be  defeated,  and  the  title  of  the 
heirs  to  the  lands  of  their  deceased  ancestor  will  depend  on 
the  presumptions  of  the  Courts,  instead  of  on  a  compliance 
with  the  positive  requirements  of  the  law  enacted  for  their 
protection.  In  my  judgment,  the  order  of  the  Ordinary,  set 
forth  in  the  record,  was  not  sufficient,  under  the  provisions  of 
the  existing  laws  of  this  State,  to  divest  the  title  of  the  heirs 
to  the  land  of  the  intestate  so  as  to  authorize  the  administra- 
tor to  make  a  legal  sale  thereof  to  the  purchaser,  and  that  the 
land  was  subject  to  the  execution  levied  thereon  as  the  prop- 
erty of  the  intestate.  I  am,  therefore,  of  the  opinion  that  the 
judgment  of  the  Court  below  should  be  reversed. 


William  H.  Harvtll,  plaintiff  in  error,  vs.  William  B. 

Lowe,  defendant  in  error. 

Where  land  is  sold  with  none  of  the  purchase  money  paid ;  bond  for 
titles  given  and  notes  payable  at  different  periods  taken  for  the  purchase 
money  ;  judgment  obtained  by  the  vendor  on  the  first  notes  after  they 
fell  due,  upon  non-payment ;  the  land  levied  on  under  such  judgmeat ; 
after  the  levy  and  a  day  or  two  before  sale,  a  deed  filed  in  the  Clerk's 
office,  under  section  3604  of  the  Code ;  the  land  sold  and  bought  by 
the  vendor  who  goes^into  possession,  and  some  time  afterward  a  third 
person,  to  whom  the  vendee  had  mortgaged  it,  after  he  obtained  his 
bond  for  titles  bat  before  the  filing  and  recording  of  tbe  deed,  fov^ 
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doses  hia  mortgage  and  leTies  on  the  land,  and  the  original  vendor 
ud  now  holder  of  the  land  under  the  sheriff's  sale  claims  the  prop- 
erty: 
Etidy  That  the  sale  of  the  land  was  void,  hat  that  the  lien  of  the  vendor 
upon  the  land  for  the  purchase  money  was  superior  to  the  claims  of 
all  creditors  who  gave  credit  before  the  filing  and  recording  of  the 
deed,  and  that  such  creditors  could  not  subject  the  land  to  the  payment 
of  their  debts  by  levy  and  sale,  the  filing  and  recording  of  the  deed 
for  the  purpose  contemplated  by  the  statute,  not  being  such  a  convey- 
ance of  the  title  to  the  defendant  as  to  give  them  any  claim  upon  it, 
as  against  the  vendor,  who  can  now  levy  and  subject  the  property  to 
the  payment  of  the  purchase  money  by  pursuing  the  mode  prescribed 
by  the  statute. 

Claim,  Bond  for  titles.  Levy  and  sale.  Filing  deed. 
Vendor's  lien.  Mortgage  lien.  Before  Judge  Hopkins. 
Fulton  Superior  Court.    April  Term,  1871. 

An  execution  in  favor  of  William  B,  Lowe  against  one  Lee 
Smith,  founded  upon  a  mortgage  executed  October  10th,  1866, 
for  $350  00  principal,  and  $20  00  interest  to  October  9th,  1867, 
the  flate  of  the  rule  absolute,  and  issued  on  October  27th,  1867, 
was  levied  on  December  7th,  1867,  on  the  lot  of  land  de- 
scribed in  said  mortgage,  to-wit :  Part  of  land  lot  number  fifty, 
in  the  fourteenth  district  of  originally  Henry,  now  Fulton 
county,  containing  three-fourths  of  an  acre  more  or  less.  On 
the  seventh  day  of  January,  1868,  William  H.  Harvill  filed 
a  claim  to  said  property. 

The  issue  upon  the  claim  was  submitted  to  the  presiding 
Judge,  upon  the  foUowing  agreed  statement  of  facts: 

"Harvill  owned  the  land  levied  on  and  agreed  to  sell  it  to 
Lee  Smith,  took  his  note  for  the  purchase  money  and  gave 
Lee  Smith  his  bond  for  titles.    Harvill  obtained  judgment 
upon  part  of  Smith's  notes,  and  levied  upon  said  land  to  make 
the  purchase  money;  he  filed  no  deed  to  Smith  before  making 
the  levy,  but  did  file  one  in  the  Clerk's  office  of  said  Court  a 
day  or  two  before  the  sale  under  said  levy.    At  the  sale  Har- 
vill bid  off  the  land  for  less  than  the  purchase  money ;   two 
hundred  and  fifty  dollars  of  the  purchase  money  and  costs  are 
yet  unpaid.     Harvill  bid  it  off  at  the  sheriff's  sale  on  the  first 
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Tuesday  of  Augost,  1867.  Lowe'sjudgment  against  Smith  iro 
obtained  on  the  9th  of  October,  1867,  and  levied  on  this  land 
on  the  7th  of  December,  1867,  W.  H.  Harvill  having  been  in 
possession  ever  since  his  purchase,  Lee  Smitli  being  in  posses- 
sion until  the  sale.''  The  bond  for  titles  alluded  to  was  from 
Harvill  to  Smith,  dated  October  9th,  1866,  in  the  usual  form, 
for  the  land  described  in  the  levy  at  $1,000  00  to  be  paiA  as 
follows:  $100  00  this  day,  and  $100  00  to  be  paid  monthly 
on  the  first  of  each  (month  thereafter  until  the  sum  of 
$1,000  00  was  paid. 

The  Court  held  the  land  subject  to  the  Lowe  judgment  and 
ordered  the  execution  to  proceed. 

Counsel  for  HarviU  moved  for  a  new  trial  upon  the  foUow- 
ing  ground,  to- wit: 

•  ^^  Because  the  judgment  was  wrong  upon  the  facts  submit- 
ted, and  because  of  mistake  in  this:  Counsel  agreed  upon 
the  facts  as  they  understood  them  to  be,  but  have  since  learned 
that  no  part  of  the  purchase  money  has  ever  been  paid.  The 
allusion  to  $250  00  of  the  purchase  money  being  yet  uiipaid 
was  intended  by  said  agreement  to  mean  that  Harvill's  bid  at 
sheriff's  sale  was  $250  60  short  of  the  original  purchase  monev, 
and  not  that  Smith  had  paid  the  purchase  mopey,  and  the 
admission  in  the  agreement  that  part  of  the  purchase  money 
had  been  jVaid  was  a  mistake  of  counsel." 

The  Court  refused  a  new  trial,  and  counsel  for  William  H. 
Harvill  excepted  and  assigns  said  ruling  as  error. 

A.  W.  Hammond  &  Son,  for  plaintiff  in  »ror. 
1st.  Delivery  to  grantee  necessary  to  pass  title  by  deed:  IT 
Ga.  E.,  267;  30  Ibid.,  899;  Code,  sees.  2648,  2651. 
2d.  Act  of  1847  is  codified  in  Code,  sec.  3604. 
3d.«22  Ga.  R.,  116,  does  not  affect  this  case. 

Junius  Hillyeb;  Hh^lybk  &  Brother,  for  defendant* 
1st.  The  sheriffs  sale  to  Harvill  conveyed  no  title :  22  Gil 

R.,  116. 
2d.  The  statute  requires  the  deed  to  be  filed  before  levy: 

22  Ga.  R^  116;  Code,  sec.  3604. 
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MONTQOMEBY,  Judge. 

The  mortgage  &om  Smith  to  Lowe  in  this  case  was  noth- 
ing more  than  a  mortgage  of  whatever  interest  Smith  had  at 
the  date  of  the  mortgage.     Possibly,  if  Smith  had  acquired 
complete  title  to  the  land  between  the  date  of  the  mortgage 
and  its  foreclosure,  he  would  have  been  estopped  to  deny  Lowe's 
right  of  foreclosure  upon  the  entire  estate  which  he  held. 
His  mortgage  certainly  does  not  estop  Harvill.  Does  the  deed? 
Suppose  Harvill  had  filed  his  deed  after  the  mortgage  had 
been  foreclosed,  and  the  land  levied  on  under  the  mortgage 
execution  ?    Manifestly  the  execution  of  Harvill  must  have 
taken  precedence  of  the  mortgage  ji,  fa.  under  section  3604 
of  the  Code.    True,  the  sale  of  the  land,  under  the  levy 
loade  before  the  deed  was  filed,  is  not  in  accordance  with  the 
statute,  and,  therefore,  invalid ;  but  that  leaves  the  case  pre- 
cisely where  it  would  have  been  had  Harvill  filed  his  deed, 
and  before  he  could  levy  the  mortgage  creditor  had  antici- 
pated him  and  levied  his  execution.    To  state  the  &cts,  as  it 
seems  to  me,  is  to  decide  the  case.     Had  the  mortgage  been 
made  after  the  deed  was  recorded,  and  before  Harvill  had 
levied,  the  case  might  have  been  different,  though  even  then 
it  is  difficult  to  see  why  the  judgment  lien  of  Harvill  would 
not  have  attached  eo  instanti  that  the  deed  was  recorded  to 
the  exclusion  of  "any  other  judgment  or  encumbrance  against 
the  defendant." 

The  act  of  registering  a  deed  does  not  amount  to  such  a 
delivery  of  it  as  will  transfer  the  title  firom  the  grantor  to  the 
grantee.  Its  being  placed  on  record  by  the  direction  of  the 
grantor  is,  at  most,  but  prima  facie  evidence  of  its  delivery, 
which  may  be  explained  and  rebutted :  Wellbom  V8,  Weaver 
ef  oL,  17  Georgia^  275. 
Judgment  reversed. 


Vou  xLvn.  15. 
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.William  K  Phillifs,  plaintiff  in  error^  vs.  M.  B.  Nash, 

defendant  in  error. 

1.  Where  there  is  an  existing  partnership  and  the  members  take  in  a 
new  partner,  by  a  written  instrument  signed  by  the  old  members  and 
the  new,  which  written  instrument  recites  and  acknowledges  the  pay- 
ment of  a  certain  sum  fixed  by  the  incoming  partner,  and  conveys  to 
him  one-third  interest  in  the  assets,  and  consents  that  he  shall  have  a 
third  interest  in  the  profits,  the  new  partnership  is  complete  on  the 
execution  of  the  instrument,  notwithstanding  it  may  be  agreed  that  an 
account  of  the  stock  shall  be  taken,  and  if  it  exceeds  a  certain  sam 
the  new  partner  shall  pay  one-half  of  that  sum. 

2.  When  there  is  an  existing  partnership  nnder  a  fixed  firm  name,  and 
a  new  partner  is  taken  in,  and  there  is  no  change  in  the  firm  name, 
the  new  partner  is  to  be  considered  a  dormant  partner,  unlesa  it  ap- 
pears that  his  connection  with  the  firm  is,  by  publication  or  other  acts, 
made  known  to  the  public.  >^ 

^  8    A  dormant  partner  is  liable  to  CTerybody  dealing  with  the  partner 

'.  ship  for  its  contracts  and  defeasances  whilst  he  remains  a  member  of 

the  firm,  whether  those  dealing  with  the  firm  have  knowledge  of  his 

connection  therewith  or  not 

4.  But  a  dormant  partner  is  not  liable  to  those  dealing  with  the  firm  after 
his  withdrawal,  even  though  he  give  no  notice  of  his  withdrawal,  ex- 
cept to  those  who  know  of  his  connection  with  the  firm.  To  such  as 
had  such  knowledge  he  is  liable,  even  for  contracts  made  after  his 
withdrawal,  unless  they  have  notice  of  his  withdrawal. 

5.  When,  by  the  partnership  articles,  one  of  the  partners  has  a  "  right 
of  withdrawal  within  ten  days'  notice,"  and  he  gives  the  notice  the 
next  day  afler  the  articles  are  si);tied,  but  no  entry  is  made  on  the 
partnership  articles  of  dissolution  until  some  time  afterward,  when  it 
is  entered  and  signed  by  the  firm  name,  which  firm  name  does  not 
contain  the  name  of  the  retiring  partner,  it  is  a  question  of  fact  for  the 
jury  to  determine  whether  the  dissolntiom  took  place  within  the  t«ii 
days,  or  not  until  the  writing  on  the  back  of  the  partnership  articles 
was  made. 

6.  When  goods  are  consigned  to  a  partnership  for  sale,  and  •  afler  the 
consignment  and  whilst  the  goods  are  still  on  hand,  a  dormant  partner 
retires,  and  subsequently  the  consignor  makes  a  new  contract  with  the 
head  of  the  old  firm,  of  such  a  character  as  amounts  to  a  novation  of 
the  consignment,  the  retiring  dormant  partner  is  not  liable,  even 
though  he  gives  no  notice  of  his  withdrawal,  unless  it  appear  that  the 
consignor  had  knowledge  that  he  was  a  partner. 

Partnership.  Dormant  partner.  Novation.  Withdrawal. 
Notice.  Before  Judge  Hopkins.  Fulton  Superior  Court. 
October  Term,  1871. 
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M.  B.  Nash  brought  complaint  against  Jefferson  L.  Rich- 
ffiond,  Jane  E.  Simms  and  William  R.  Phillips,  partners, 
under  the  name  and  style  of  J.  L.  Richmond  &  Company,  for 
the  sum  of  $310  00,  with  interest,  alleged  to  be  due  on  an  ac- 
count for  the  sale  of  tobacco  consigned  to  said  firm. 

The  defendant,  Phillips,  pleaded  no  partnership. 

Plaintiff  introduced,  as  a  witness,  the  defendant,  J.  L.  Rich- 
mond, who  testified,  that  the  account  sued  on  was  correct ;  it  was 
for  tobacco  consigned  to  J.  L.  Richmond  &  Company,  on  the 
25th  day  of  January,  1870,  to  be  sold  by  them ;  tliat  said  to- 
hacco  remained  on  consignment  until  in  April,  1870,  when 
the  plaintiff  authorized  witness  to  pianufacture  the  tobacco  or 
work  it  up  and  pay  him  in  manufactured  tobacco,  at  a  certain 
pri<%;  this  was  after  plaintiff  had  been  notified  that  Mrs. 
Simms  had  withdrawn  from  the  firm  of  J.  L.  Richmond  & 
Company.     Witness  testified,  that  W.  R-  Phillips  became  a 
member  of  the  fir/h  of  J.  L.  Richmond  &  Company  on  the 
20th  December,  1869,  as  the  written  contract  will  show,  (which 
written  contract  being  shown  him,  he  stated  that  it  is  the  one 
aJJaded  to,)  and  that  said  Phillips,  as  witness  understood,  re- 
Qumed  a  member  of  the  firm  until  the  date  of  an  entry  upon 
said  written  contract,  of  date,  February  10th,  1870 ;  the  first 
notice  witness  had  of  Phillips'  withdrawal  was  on  the  date 
last  mentioned ;  the  firm  of  J.  L.  Richmond  &  Company  was 
c<>mposed,  originally,  of  J.  L.  Richmond  and  Jane  E.  Simms, 
and  so  remained  until  Phillips  came  in,  as  shown  by  the  instru- 
ment referred  to  before ;  after  Phillips'  withdrawal,  on  Feb- 
ruary 10th,  1870,  the  firm  remained  as  before,  composed  of 
witness  and  Jane  £.  Simms,  until  in  May,  1870,  when  Mrs« 
Simms  withdrew.     Witness  was  shown  a  letter  from  himself 
to  the  plaintiff,  of  date  May  10th,  1870 ;  he  stated  that  he 
Iiad  written  it,  and  in  connection  therewith  also  said  that  tlie 
pkintiff  had,  in  pursuance  of  what  is  stated  in  said  letter, 
authorized  him,  Richmond,  to  manufacture  or  work  up  the 
tobacco  sued  for  in  this  case  and  pay  him  for  it  in  manufac- 
tored  tobacco,  at  a  certain  price;  witness  proceeded  to,  and 
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did  maniifactare  the  tobaooo,  but  never  paid  him,  because 
Phillips  prevented  the  delivery  of  the  manofactored  tobaooo; 
all  the  tobaooo  on  hand  at  the  time  of  the  dissolution  between 
him  and  Jane  E.  Simms  was  turned  over^  some  to  Phillips  & 
Flanders,  and  some  to  Jane  E.  Simms,  and  about  $1,000  00 
worth  sold  to  Meador  &  Brother ;  Phillips  &  Flanders  bad 
made  divers  advancements  to  the  firm,  of  cash ;  the  aoooant 
with  Phillips  &  Flanders  was  fluctuating;  at  <Hie  time,  the 
firm  was  indebted  to  them  in  the  sum  of  $5,600  00 ;  at  an- 
other for  $1,500  00,  for  cash  advanced.  Phillips  never  looked 
into  the  books  of  the  firm,  nor  was  there  ever  any  accountiDg 
with  him  of  the  losses  and  profits ;  when  the  business  finally 
closed,  Phillips  took  all  the  stock,  etc.,  on  hand,  which  was 
worth  about  $12,000  00,  and  got  this  identical  tobaooo. 

Phiintiff  then  raid  in  evidence  the  written  agreement  refer- 
red to  by  witness,  Richmond,  signed  W.  R.  Phillips,  J.  L. 
Richmond  and  Jane  E.  Simms,  and  witnessed  by  Frank  Mills, 
dated  October  20th,  1869,  together  with  the  statement  on  the 
back  of  the  same,  signed  by  J.  L.  Richmond  &  Company, 
dated  February  10th,  1870,  of  which  the  following  is  a  copy : 

"  Atlaista,  Gbobgia,  Fulton  county. 

'' Received  of  W.  R.  Phillips  thirty-five  hundred  dollars  in 
iull  for  one-third  interest  in  all  the  machinery  and  all  other  ar- 
ticles belonging  and  appertaining  to  our  manu&cturing  estab- 
lishment in  the  Rock  House  on  Forsyth  street,  where  we  are 
now  manufiicturing  tobacco,  which  is  estimated  and  valued  at 
thirty^five  hundred  dollars,  and  also  in  fiiU  for  all  the  manu- 
fiictured  tobacco  in  the  fiu^ry,  one  hundred  and  dghty-eight 
boxes,  as  well  as  the  balance  due  on  fifty  boxes  stored  atSharpe, 
Borroughs  &  Company,  of  this  city,  and  also  nine  hundred 
and  seventy-three  dollars  worth  of  leaf  tobaooo,  en  rauie  to  us, 
and  about  five  hundred  dollars  worth  in  the  fiwtory  of  leaf 
tobacco,  stems,  trash,  boxes,  lumber,  etc,  and  aU  the  movable 
property  belonging  to  us  by  reason  of  said  manufiKsUAry  as 
well  as  an  account  against  the  hands  of  said  fiustory  ibr  two 
hundred  dollars,  which  is  estimated  in  the  aggregate  to  be 
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worth  seven  thousand  dollars.     Should  it  not  sum  up  to  the 
seven  thousand  dollars  as  estimated  above,  or  should  it  run 
over,  then  the  said  W.  R.  Phillips  shall  pay  in  one-half  of 
the  amount  into  the  said  firm.    The  machinery,  stock  on 
hand,  etc.,  with  this  amount  of  thirty-five  hundred  dollars, 
makes  a  capital  of  ten  thousand  dollars.    For  this  advance 
the  said  W.  R.  Phillips  is  entitled  to  one-third  of  all  the 
profits,  and  one-third  interest  in  all  on  hand,  with  the  under- 
sending  and  agreement  that  the  manufactured  tobacco  on 
hand,  and  all  to  be  manufactured,  shall  be  turned  over  to 
Phillips  &  Flanders,  who  are  to  sell  at  usual  commissions 
known  among  commission  men  of  this  city,  and  make  advances 
of  all  taxes  on  said  tobacco  at  usual  rates.     Now,  should  the 
said  "W.  R.  Phillips,  from  any  cause,  wish  to  withdraw  from 
this  trade,  he  can  do  so  within  ten  days'  notice,  and  we  will 
pay  him  this  advance  back  and  two  per  cent,  per  month  for 
his  profits.     Should  the  said  Phillips  find  it  necessary  to 
add  more  capital,  he  is  to  have  two  per  cent,  per  month 
for  the  advance. 

(Signed)  "  W.  R.  PHILLIPS,  [l.  s.] 

"  J.  L.  RICHMOND,  [l.  s.] 
"  JANE  E.  SIMMS,   [l.  s.] 

"Signed  in  presence  of,  this  20th  day  of  December,  1869. 
(Signed)        "Frank  Mili^." 

And  the  following  signed  by  J.  L.  Richmond  &  Company, 
of  date  February  lOth,  1870,  was  then  introduced,  to-wit: 

"  W,  R.  Phillips,  having  given  notice  that  he  would  not  be  a 
partner  of  the  firm  of  J.  L.  Richmond  <&  Company,  without  ever 
lookiDg  into  the  business,  we  agree  that  he  is  not  a  partner, 
bat  agree  to  carry  out  all  the  other  provisions  of  the  contract 
in  giving  him  control  of  the  assets  until  his  and  P.  &  F.'s 
advancements  and  commissions  are  paid. 

(Signed)  "J.  L.  Richmond  &  Company. 

'*  Fdbruary  10th,  1870.^' 
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Plaintiff  then  read  in  evidence  the  letter  referred  to  by  wit- 
ness, Bichmond,  written  by  him  to  plaintiff,  May  10th,  1870, 
of  which  the  following  is  a  copy,  to-wit : 

"Office  of  J.  L.  Richmond  &  Company, 

"  Tobacco  Manu&cturers, 
"Rock-house  Factory,  Forsyth  Street, 

"Atlanta,  Ga.,  May  10th,  1870. 

"  M.  B.  Nash,  Esq.,  Louisville,  Ky. : 

'^Dear  Sir — ^Yours  to  hand,  giving  us  a  very  fair  raking, 
and  too,  I  do  not  know  but  what  it's  just,  but  as  a  plea  I  mnst 
state  that  I  have  bought  Mrs.  Jane  E.  Simms  out,  and  have 
been  very  scarce  of  funds  since,  and  as  soon  as  I  can  get  r^- 
ularly  to  running  you  shall  have  your  money.  Hoping  this 
excuse  a  plausible  one,  and  satisfactory. 

"  I  am  yours,  etc., 
(Signed)  "  J.  L.  Richmond." 

Plaintiff  closed. 

Defendant,  William  R.  Phillips,  was  then  introduced  in  be- 
half of  himself,  and  testified  that  he  never  was  the  partner  of 
J.  L.  Richmond  and  Jane  E.  Simms,  nor  a  member  of  the  firm 
of  J.  L.  Richmond  &  Company ;  that  the  next  day  after  signing 
the  agreement,  by  which  he  was  to  become  a  member  of  the 
firm,  he  notified  J.  L.  Richmond  that  he  would  not  be  a  mem- 
ber ;  witness  sometimes  went  to  the  factdry  of  J.  L.  Rich- 
mond &  Company,  but  only  to  look  at  the  stock  on  hand? 
which,  by  the  agreement,  he  was  to  control  as  the  security  for 
the  money  which  he  had  advanced;  he  never  looked  into  the 
books  of  the  concern ;  made  no  inquiry  into  the  profits  or 
losses,  nor  did  he  participate  in  either ;  no  list  or  inventory 
of  the  property  of  the  firm  was  ever  presented  to  him  nor 
any  valuation  of  the  same  made. 

Defendant,  Phillips,  introduced  Thomas  J.  Phillips,  who 
testified  that  on  the  next  day  after  signing  the  agreement 
of  W.  R.  Phillips,  J.  L.  Richmond  and  J.  E.  Simms,  on  the 
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20th  Deoember,  1869,  by  which  they  were  to  become  part- 
nei9,  he,  witness,  heard  defendant  Phillips  tell  J.  L.  Rich- 
mond that  he  would  not  be  a  partner  of  J.  L.  Richmond  & 
Company ;  this  occurred  when  a  draft  came  in  for  $1,600  to 
be  paid  for  J.  L..  Richmond  &  Company;  Phillips  &  Flan- 
ders advanced  the  money  to  discharge  the  draf^,  and  were  to 
be  paid  by  consignments  of  tobacco  to  be  made  by  J.  L.  Rich- 
mond &  Company;  defendant  Phillips  then  gave  notice  to 
J.  L.  Richmond  that  he  would  not  be  a  partner  as  contempla- 
ted by  the  agreement  signed  the  day  before. 

Counsel  for  defendant,  J.  E.  Simms,  introduced  Thomas  J. 
Simms,  who  testified  that  according  to  his  recollection  J.  E. 
Simms  withdrew  from  the  firm  of  J.  L.  Richmond  &  Com- 
pany, in  April,  1870;  after  this,  some  time,  there  was  a  lot  of 
tobacco  of  the  firm  which  had  been  turned  over  to  Jane  E. 
Simms  as  her  own,  left  in  the  factory,  together  with  another 
lot  belonging  to  W.  R.  Phillips,  upon  all  of  which  the  taxes 
"were  not  paid,  and  the  same  was  locked  up  by  the  revenue 
officers,  who  had  one  lock  on  the  house;  Phillips  had  one 
lock,  and  Richmond  had  a  lock. 

He  gave  notice  to  the  plaintiff  of  his  wife's  withdrawal  fix)m 
the  firm,  by  letter,  and  afterwards  told  him. 

Defendant,  Simms,  introduced  Joe  L.  "Wall,  who  testified 
that  he  kept  the  books  of  the  firm  of  J.  L.  Richmond  &  Com- 
pany; that  the  firm  was  composed  of  J.  L.  Richmond  and 
Jane  E.  Simms  at  first,  but  he  was  informed  that  they  took 
Phillips  in  as  a  partner;  that  Phillips  never  looked  into  the 
books. 

J.  L.  Richmond,  reintroduced,  said  that  he  was  not  present 
when  the  said  draft  of  Jl,600  00  was  presented  to  Phillips, 
and  never  had  any  notice  of  Phillip's  wish  to  withdraw  until 
the  date  of  said  paper  of  10th  of  February,  1870;  that  he  was 
broke,  but  that  Phillips  got  what  he  had. 

The  defendant  having  offered  no  other  testimony,  the  case 
was  snbniitted  to  the  jury  under  the  charge  of  the  Court, 
which  was  as  follows: 

''If  you  should  find,  from  the  testimony,  that  defendant, 
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Simms,  was  a  partner  at  the  tune  the  oonaignmait  was  made, 
and  that  she  withdrew  from  the  firm,  and  gave  notice  to  the 
plaintiff  of  the  withdrawal,  and  after  notice  was  giv#n  plain- 
tiff agreed  with  Richmond,  or  Richmond  &  Phillips,  that  this 
tobacco  should  be  manufactured,  and  the  whole  or  a  part  of  it 
whai  manufactured  delivered  to  him,  and  it  was  manu&c- 
tuied,  that  would  be  such  a  diange  in  the  consignment  as 
would  discharge  Simms  from  liability.  If  after  notice  (^her 
withdrawal  plaintiff  agreed  with  Richm<Mid,  or  Richmond  & 
Phillips,  that  he  would  take  manufactured  tobacco  in  satis&c- 
tion  of  the  debt,  and  the  manufactured  tobacco  was  not  ddiv- 
ered,  that  would  not  discharge  her.  Defendant  Phillips  m- 
sistB  that  he  was  not  a  partner  of  the  firm  of  J.  L.  Rich- 
mond &  Company.  The  written  agreement  that  was  read  to 
jou  makes  him  a  partner.  By  a  proper  constructioQ  of  that 
paper  he  was  a  member  of  that  firm.  If  you  should  find 
that  after  the  consignment  was  made  Phillips  withdrew  fi^om 
the  firm,  and  gave  notice  to  the  plaintiff  of  the  withdrawal, 
and  after  the  notice  was  given  plaintiff  agreed  with  Rich- 
mond, or  Richmond  and  Simms,  that  this  tobacco  should  be 
manufactured,  and  the  whole  or  a  part  of  it  when  manufiio- 
'  tured  delivered  to  him,  and  it  was  manufiictured,  that  would 
be  such  a  change  of  the  consignment  as  would  discharge  Phil- 
lips from  liability.  If  aft;er  notice  of  his  withdrawal  plain- 
tiff agreed  with  Richmond,  or  Richmond  and  Simms,  that  he 
would  take  manufiictured  tobacco  in  satisfaction  of  the  ddbt, 
and  the  manufactured  tobaccoo  was  not  delivered,  that  would 
not  dischaige  him." 

The  jury  returned  a  verdict  for  the  plaintiff  against  the  de- 
fendants, James  L.  Richmond  and  W.  R.  Phillips,  for  the 
sum  (^  1310  00,  with  interest  fit)m  May  10th,  1870. 

The  defendant,  Phillips,  moved  for  a  new  trial^  upon  the 
following  grounds,  to-wit : 

1st.  Because  the  Court  erred  in  charging  the  jury  as  fi»l* 
lows,  to-wit :  ^^  If  you  should  find,  from  the  testiaumy,  that 
the  defendant,  Simms,  was  a  partner  at  the  time  the  consign- 
ment was  made,  and  that  she  withdrew  from  the  firm,  and 
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gave  notice  to  the  plaintiff  of  the  withdrawal,  and  after  the 
Dotioe  was  given,  plaintiff  agreed  with  Richmond,  or  Rich** 
mood  and  Phillipe,  that  this  tobacco  should  lie  mano&ctured, 
and  the  whole,  or  a  part  of  it,  when  manu&ctured,  delivered 
to  him,  and  it  was  manufactured,  that  would  be  such  a  change 
of  the  consignment  as  would  discharge  Simms  from  liability/' 

2d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: ''If,  after  notice  of  her  withdrawal,  plaintiff  agreed 
with  Richmond,  or  Richmond  and  Phillips,  that  he  would 
take  mannfiustured  tobacco  in  satisfaction  of  the  debt,  and  the 
maoa&ctured  tobacco  was  not  delivered,  that  would  not  dis- 
charge her/' 

3<L  Because  the  Court  erred  in  charging  the  juiy  as  follows, 
to-wit:  ''Defendant,  Phillips,  insists  that  he  was  not  a  part- 
ner m  the  firm  of  J.  L.  Richmond  &  Company.  The  written 
agreement  that  was  read  to  you  makes  him  a  partner.  By  a 
proper  construction  of  that  paper,  he  was  a  member  of  the  ' 
firm." 

4th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, to-wit :  "  If  you  should  find  that,  after  the  consignment 
was  made,  defendant,  Phillips,  withdrew  from  the  firm  and 
gave  notice  to  the  plaintiff  of  the  withdrawal,  and  after  the 
Aotice  was  given,  plaintiff  agreed  with  Richmond,  or  Rich- 
mond and  Simms,  that  the  tobacco  should  be  manufactured, 
and  the  whole,  or  a  part  of  it,  when  manu&ctured,  delivered 
to  him,  and  it  was  manufactured,  that  would  be  such  a  change 
of  the  consignment  as  would  discharge  Phillips  from  liabil- 
ity." 

5th.  Because  the  Court  erred  in  the  following  charge  to  the 
jury,  to-wit :  "  If,  after  notice  of  Phillips'  withdrawal,  plain- 
tiff agreed  with  Richmond,  or  Richmond  and  Simms,  that  he 
would  take  manufactured  tobacco  in  satisfaction  of  the  debt, 
and  the  manufactured  tobacco  was  not  delivered,  that  would 
not  discharge  Phillips.'' 

6th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
And  equity  and  the  charge  of  the  Court 

7th.  Because  the  verdict  of  the  jury  was  contrary  to  the 
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evidenoey  and  thoronghlj  and  decidedly  against  the  weight  of 
the  evidence. 

The  motion  lor  a  new  trial  was  overmled  bj  the  Court  and 
the  defendant  excepted,  and  assigns  said  ruling  as  error. 

CoixiEB,  M  ir^ATT  &  CoLLiEBy  for  plaintiff  in  enory  sab- 
mitted  the  following  brief: 

1st  No  evidence  in  the  case  on  which  to  base  the  first  par- 
agraph of  the  Court's  charge :  Henderson  tfs.  Stiles,  14  Ga., 
135 ;  Gorham  V8.  Campbell,  Ibid.^  137.  In  the  same  part  of 
the  charge,  the  Court  tells  the  jury  that  the  change  in  the  con- 
signment would  discbarge  Simms,  inferentialbf,  not  Phillipe: 
Gorham  vs.  Campbell,  14  Ga.,  137. 

2d.  The  &oe  of  the  contract  shows  that  the  Court  erred  in 
its  construction;  besides,  the  agreement,  alone,  would  not 
make  them  partners:  Code,  1880;  Collyer  on  Partnership, 
numbers  1082-3, 7, 8 ;  Parson's  Part,  6.  But  the  Court  an- 
nounced the  conclusion  of  the  question  in  issue  bj  the  plea  of 
no  partnership.  He  does  not  simplj  tell  the  juiy  the  mean- 
ing of  the  instrument,  but  decides  the  question  in  issue  bvthe 
plea.     "  Construction  implies  uncertainty  :'*  2  Par.  Con.,  500. 

3d.  The  Court  erred  in  charging  that  it  was  necessary  for 
Phillips  to  give  notice  of  his  withdrawal :  Code,  1870, 1875; 
Collyer  on  Part.,  sec.  536. 

4th.  The  change  of  consignment  from  authority  to  sell  to 
authority  to  manu&cture,  releases  Phillips,  even  if  he  had 
been -a  partner:  Humfnes  va,  Chastain,  5  Ga.,  166;  Bonner 
vs.  Douglass,  adm'r,  25  Gra.,  714.  But  would  this  ruling  re- 
lease Mrs.  Simms,  who  does  not  plead  no  partnership?  Code, 
1888. 

5th.  The  Court  errs  in  the  first  paragraph  of  the  charge,  by 
directing  the  minds  of  the  jury  to  the  question  of,  whedier  or 
not  Mrs.  Simms  was  a  member  of  the  firm,  when  there  was 
no  plea  filed  by  her,  denying  the  partnership:  Wyatt  rs. 
Elam,  19  Ga.,  335 ;  Family  vs.  Pryor,  15  Ga.,  263 ;  Amos  w. 
Amps,  12  Ga.,  100. 

6th.  All  agree  that  Phillips  retired  on  the  10th  Februaiy. 
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The  goods  were  then  on  oonBignment  to  sell.  No  trust  or 
confidence  had  been  reposed  in  him ;  how,  then,  could  he  be 
expected  to  answer  for  the  goods  ?  Parson's  Part,,  415,  et  seq. 
7th.  The  Court,  by  his  charge  that  Phillips  is  a  partner, 
withdraws  from  them  the  evidence  of  William  Richmond  and 
Thomas  Phillips :  that  Phillips  notified  Richmond,  next  day 
after  making  the  articles,  that  he  would  not  be.  a  partner. 

A.  W.  Hammond  &  Son,  for  defendant,  replied  as  follows : 
Notice  of  dissolution  necessary :  30  Ga.  R.,  691 ;  31st,  403 ; 
R.  Code,  sec.  1885.  Court's  duty  to  construe  writing:  35 
6a.  R.,  234 ;  7th,  494 ;  29th,  733.  The  paper  made  Phillips 
a  partner :  R.  Code,  sec.  1880.  He  was  not  a  dormant  part- 
ner: CoUyer  on  P.,  sec.  4,  and  cases  cited.  Mrs.  Simms'  re- 
lease avails  Phillips  nothing  here ;  the  judgment  is  of  no 
force,  as  between  them. 

McCay,  Judge. 

1.  We  think  it  but  a  fair  and  reasonable  construction  of  the 
^ting  entered  into  and  signed  by  all  the  parties  in  this  case, 
that  the  contract  of  partnership  was  complete  on  the  execu- 
tion of  the  instrument.    That  it  was  necessary  to  take  an  ac- 
cnrate  inventory  of  the  stock,  and  the  amount  on  the  books 
were  only  matters  of  detail  that  were  not  conditions  of  the 
contract  taking  effect.     The  words  of  the  instrument  pass  a 
pn?sent  interest  to  Phillips,  and  the  moment  the  instrument  was 
fully  executed  he  had  a  l^al  title  to  the  interest  conveyed. 
The  arrangement  for  taking  stock  was  only  for  the  purpose  of 
ascertaining  the  price.     The  terms  of  the  instrument  show  a 
^•Icar  intent  to  pass  a  present  title  to  Phillips.    This  is  suffi- 
f'i^/nt  to  give  Phillips  a  l^al  interest,  even  though  there  be 
yet  something  to  be  done  to  ascertain  the  quantity :  See  Ben- 
jamin on  Sales,  book  1,  part  2,  chapter  4,  and  the  author- 
ities cited.     If  Phillips  acquired  then  a  legal  interest  in  the 
^t^jck,  it  would  be  a  perversion  of  the  intent  of  the  parties  to 
"^y  he  did  not  forthwith  become  a  partner. 
2.  The  name  of  each  ostensible,  open  partner  ordinarily 
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appears  in  the  designation  of  the  firm — ^the  partnership  name 
as  it  is  called;  but  one  is  not  necessarilj  a  dormant  partner 
because  his  name  is  not  included  in  the  partnership  name.  To 
constitute  a  dormant  partner  it  must  be  intended  that  his 
name  shall  not  be  known  to  the  publia  If  in  any  way  one 
holds  himself  out  as  a  partner,  or  knowingly  permits  himself 
to  be  so  held  out,  he  is  liable  as  an  ostensible  partner  whatr 
ever  may  be  the  agreement  between  the  partners  themselves: 
Story  on  Partnership,  980.  CoUyer  on  Partnership,  book  1, 
chapter  1,  section  1.  See  also,  3  Kent's  Commentaries,  31, 
4th  edition ;  United  States  Bank  vs.  Binhey,  6  Mason's  Re- 
ports, 176,  186.  The  name  of  Phillips  does  not  appear  in 
the  firm  name,  and  the  evidence  tends  to  show  that  he  was 
not  in  fkct  known  or  intended  to  be  known  to  the  public  as  a 
partner. 

3.  The  liability  of  a  dormant  partner,  to  all  who  deal 
with  a  firm  during  hiis  connection  with  it,  is  well  settled.  He 
is  liable  just  as  though  he  were  an  ostensible  partner,  even 
though  the  person  dealing  with  the  firm  does  not  know  of  his 
connection  at  the  time  of  the  dealing.  And  this  grows  oat  of 
the  fact  that  he  gets  the  benefit  of  the  dealing,  whatever  it 
may  be :  Winship  vs.  Bank  of  the  United  States,  6  Peter's 
Reports,  629 ;  Etheridge  vs.  Binney,  9  Peck,  272 ;  1  Douglass, 
371 ;  Coop  vs.  Eyn,  1 ;  H.  Black  37.  And  this  is  so,  even 
if  there  be  a  private  agreement  between  the  partners  to  the 
contrary:  Gow  on  Partnership,  12,  18 ;  CoUyer  on  Partner- 
ship, book  1,  chapters  1,  11,  27;  4  East,  144. 

4.  If,  however,  a  dormant  partner  retire,  he  ceases  to  be 
liable,  even  tliough  he  fiiil  to  give  notice  of  his  retirement, 
except,  indeed,  that'  he  must  give  notice  to  those  who  are  aware 
of  his  connection  with  the  firm :  Story  on  Partnership,  section 
159;  Collyer  on  Partnership,  book  1,  chapter  2,  section  2; 
2  Kent's  Commentary,  68,  4th  edition ;  Newmarch  vs.  Clay, 
14  East,  239.  And  this  rule  is  founded  on  the  principles  of 
justice.  Since  as  a  dormant  partner  is  only  liable  hy  reason, 
not  of  the  credit  his  name  gives  the  firm,  but  by  reaison  of  his 
receipt  of  the  profits,  it  follows  that  when  he  ceases  to  receive 
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any  pordon  of  the  profits  his  liability  ceases.  But  if  his  name 
be  known,  then  it  is  presumed  that  his  name  gives  the  firm 
credit,  and  to  such  as  have  the  knowledge  he  must  give  notice 
of  hk  retirement,  or  he  will  continue  liable :  See  Story  on 
Partnership,  section  80. 

5.  When  this  dissolution  in  &ct  took  place  is  a  question 
for  the  jury.  There  is  evidence  on  both  sides,  that  is,  Phil- 
lips and  his  son  fix  the  date  the  very  next  day  after  the  sig- 
nature of  the  articles,  whilst  Richmond  fixes  it  at  the  date  of 
the  entry  on  the  articles.  We  do  not  think  that  entry  is  con- 
clusive. It  may  or  it  may  not  have  been  made  by  Phillips' 
consent  The  &ct  that  it  is  signed  by  the  firm  name  does  not 
coaclude  Phillips,  for  if  the  partnership  had  been  previously 
di^olved  Bichmond  would  have  had  no  right  to  sign  the  firm 
name. 

6.  The  general  rule  is  well  settled  that  if  a  creditor  of  a 
firm  which  has  been  dissolved,  by  the  retirement  of  a  partner, 
accept  the  new  firm  as  his  debtor,  either  by  taking  its  obliga- 
tion for  the  debt,  or  by  an  alteration  of  the  contract  with  the 
new  firm,  the  retiring  partner  is  discharged :  Story  on  Part., 
?^.  156;  CpUyer  on  Part,,  b.  3,  chap.  3,  sec.  3;  Lyth  vs, 
A  alt,  11  E.  Law  and  E.  Rep.,  581.  As  a  matter  of  course 
this  rule  is  to  be  applied  with  reference  to  the  question  of 
notice,  as  in  other  cases,  for  if  the  creditor  be  one  having  a 
right  to  notice,  and  deal  with  the  new  firm  without  notice  of 
the  change  of  the  parties,  his  acts  of  novation  do  not  afiect  his 
rights,  since  he  supposes  he  is  still  dealing  with  the  old  firm. 

Judgment  reversed. 


Thomas  Oneal,  plajntiff  in  error,  v8.    The  State  of 

Georgia,  defendant  in  error. 

1.  It  is  not  error  in  the  Court  to  call  for  trial,  at  a  special  term  for  the 
trial  of  criminal  casesi  a  case  which  was  continued  at  the  preceding 
re^lar  term  ;  nor  is  it  error  to  try  it  at  such  special  term  in  the  absence 
of  any  she  wing  for  a  continuance  on  the  part  of  the  defense. 
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2.  A  juror  who  married  the  widow  of  the  prosecutor's  uncle  is  not,  on 
that  account,  an  incompetent  juror. 

8.  Newly  discovered  evidence,  to  warrant  the  granting  of  a  new  trial, 
must  be  such  as  would  probably  have  produced  a  different  verdict  had 
it  been  introduced  on  the  trial;  and  where  it  was  commanicatedto 
defendant's  counsel  before  the  argument  had  dosed,  who  declined  then 
to  introduce  it,  and,  assuming  it  to  be  true,  a  want  of  diligence  is 
shown,  a  new  trial  will  not  be  granted  on  this  ground. 

4.  Where  the  evidence  does  not  warrant  a  charge  as  to  reasonable  fears 
the  failure  of  the  Court  to  charge  upon  that  subject  is  not  error. 

6.  The  verdict  in  this  case  is  not  contrary  to  the  charge,  the  evidence, 
nor  the  weight  of  evidence,  neither  is  it  without  evidence  to  support  it. 

Criminal  law.  Special  terms.  Juror.  Newly  discovered 
evidence.  Charge.  Before  Judge  Hopkins.  Clayton  Supe- 
rior Court.     December  Term,  1871. 

Thomas  Oneal  was  placed  on  trial  for  the  murder  of  Joseph 
M.  Anthony.     The  defendant  pleaded  not  guilty. 

The  case  was  called  at  a  special  term  held  for  the  trial  of 
criminal  cases.  The  defendant  objected  to  the  trial  on  the 
ground  that  said  cause  was  regularly  called  and  continued  at 
the  September  term  of  said  Court  next  preceding  said  special 
session,  and  was  therefore  not  in  order  for  trial.  The  objectioa 
was  overruled  and  defendant  excepted. 

The  following  evidence  was  introduced  for  the  Stata 

J.  McCoxNELif,  sworn:  "I  knew  Joseph  M.  Anthony 
who  was  killed ;  it  was  last  year,  Christmas  eve  night,  on  De- 
cember 24th,  1870;  I  saw  defendant  that  night;  I  had  been 
helping  in  McConnell  &  Elliott's ;  he  came  into  the  grocery ; 
he  walked  back  to  the  fire  to  warm,  and  Rufus  Oneal  came 
walking  out  of  the  bar-room ;  Anthony  was  standing  a  little 
in  front  of  him;  I  heard  some  few  short  words;  I  do  not 
know  what  they  said;  it  appeared  there  was  a  little  difficulty 
between  them;  Rufus  Oneal  run  his  hand  in  his  pocket; 
Anthony  asked  him  if  he  was  going  to  draw  his  knife ;  Rufus 
is  the  brother  of  defendant,  I  believe;  I  did  not  see  a  knife 
drawn,  nor  weapon  of  any  kind ;  Anthony  put  his  hand  on 
Rufiis  Oneal's  shoulder  and  said^  'my  friend  I  am  not  mad 
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with  yoa  f  thej  stepped  back  two  or  three  steps  from  where 
I  was)  I  told  them  thej  must  have  no  fuss;  defendant  was 
behind  Ruius  and  stepped  round  to  the  right  and  shot  Anthonj 
in  the  right  temple ;  at  the  time  Bufus  and  Anthony  were 
talking,  he  was  about  six  feet  from  the  fire ;  they  were  &eing 
each  other;  Anthony's  back  was  to  the  fire;  I  think  he  had 
on  a  black  cloth  coat ;  Rufus  Oneal  was  just  in  front  of  de- 
ceased; I  was  at  the  fire  place  rather  to  the  right  of  them;  I 
was  right  at  them — not  more  than  six  steps  off;  defendant 
was  a  little  off  to  the  right — behind  his  brother — not  more 
than  a  step  or  two.    At  the  time  of  the  shooting,  they  were  to 
thesoath — ^towards  the  door — about  three  steps;  defendant 
jumped  around  to  the  right  and  shot  deceased  in  the  right  tem- 
ple; I  never  saw  deceased  strike  a  lick;  they  appeared  in  sort 
of  asca£Se  backing;  the  ball  hit  him  in  the  temple;  he  fell 
like  a  beef;  he  had  no  weapons  on  him,  or  stick,  that  I  saw  ; 
deceased  said,  'my  friend,  I  am  not  mad  with  you,  don't  draw 
your  knife  on  me ;'  I  never  saw  a  knife  drawn ;  I  suppose  the 
room  is  about  sixteen  feet  by  eighteen  or  twenty  feet;  the 
expression  made  by  deceased  was  loud  .enough  to  be  heard; 
others  were  standing  by,  and  could  have  heard  it;  deceased 
had  been  in  only  a  little  while ;  the  Oneals  had  been  there 
pretty  much  all  day  long;  I  was  keeping  bar  then;  nothing 
was  said  to  deceased  when  he  came  in,  that  I  recollect;  I  have 
testified  to  all  I  heard  between  them ;  I  do  not  know  why 
Rufos  Oneal  attempted  to  draw  his  knife;  I  heard  no  quar- 
i^Iliug;  they  never  spoke  to  each  other;  defendant  was  right 
close  to  him  when  he  fired  at  him — ^rather  too  fitr  off  for  pow- 
der to  burn ;  the  pistol  was  about  a  medium  size  Colt's  pistol ; 
defendant  was  four  feet  off;  when  he  fired  he  stepped  to  the 
right    After  firing  the  pistol  they  (Rufus  and  defendant)  both 
hroke  and  ran;  my  brother  caught  defendant,  I  think;  High- 
tower  caught  Rufiis;  defendant  was  caught  right  in  the  centre 
of  the  house;  my  brother  jumped  over  the  counter  and  caught 
defendant  in  the  middle  of  the  room ;  my  brother  turned  the 
weapon  over  to  the  officer;  he  took  it  away  from  defendant;  all 


232         SUPREME  CX)URT  OF  GEORGIA. 

OneaT  vs.  The  State  of  Georgia. 

this  oocurred  in  McConnell  &  Elliott's  grooeiyy  Clayton  ooan^. 
State  of  Georgia.'* 

Oroes-examined:  "1  had  been  in  the  house  all  day;  I  do 
not  know  how  many  were  present;  there  were  several,  I  guess 
there  were  a  dozen  or  very  near  it;  I  don't  think  they  were 
all  ^n  that  room ;  they  were  passing  backwards  and  forwards, 
I  think ;  Mr.  Mann  was  there,  and  Wiley  Steward ;  Thomas 
Tucker  was  there;  he  was  drinking  and  playing  billiards; 
Greo.  Mansfield  was  in  there;  I  never  saw  him  until  after 
dark ;  he  may  have  been  a  little  drinking;  they  were  drink- 
ing right  smart;  I  don't  think  deceased  was  drinking  mach; 
he  had  not  been  in  long.  *  I  had  seen  them  (defendant  and 
his  brother)  often  in  and  out;  I  was  in  front  of  the  fire;  de- 
ceased ^v^as  a  little  to  the  right  of  me ;  Rufus  was  in  tcoat  of 
deceased,  a  little  to  my  right;  he  came  in  irom  the  bar-room; 
I  turned  round ;  there  looked  like  there  was  a  little  jawing; 
I  told  them  to  have  no  fass;  the  door  is  south;  the  counter 
was  rather  east ;  the  fire  place  was  in  the  west ;  I  could  not 
hear  what  was  aaid  at  first;  it  looked  like  there  was  going  to 
be  a  difficulty ;  I  told  them  not  to  have  a  difficulty  in  the 
house;  deceased  put  his  hand  on  R.  Oneal's  shouIdeTi  and 
said,  "my  friend,  don't  draw  your  knife  on  me;"  Rufus'  6ce 
was  towards  me;  deceased  was  a  little  to  my  right;  he  was 
nearer  to  me  than  Oneal;  deceased  was  facing  Rufiis  Oneal. 
I  was  sworn  on  the  committing  trial  in  this  case ;  I  think  I 
swore  about  same  as  I  do  now ;  I  don't  think  I  said  the  words, 
"  slap  on  his  shoulder ;"  my  evidence  was  taken  down ;  I  be- 
lieve it  was  read  over  to  me  at  the  time;  deceased  had  his 
hand  on  Rufus'  shoulder ;  the  party  rather  went  south ;  Rufus 
gave  back,  and  seemed  as  though  he  was  going  to  draw  bis 
knife;  he  stepped  back  soon  as  I  told  them  they  must  have  no 
fiiss;  then  I  saw  defendant  jump  round;  he  came  right  be- 
hind Rufus.  I  do  not  recollect  whether  defendant  was  in  at  the 
start  or  not;  I  saw  defendant  jump  round,  and  saw  him  aboot 
deceased ;  I  tried  to  stop  it ;  I  do  not  know  positively  the  time 
defendant  came  in,  whether  with  Rufus  or  not;  defendant  was 
right  behind  Rufus  Oneal ;  I  was  next  to  the  fire  when  it  oom- 
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menoed;  they  sort  of  backed  a  few  steps;  defendant  never 
spoke  to  deceased  at  all ;  deceased  had  not  his  hands  on  Rufus' 
shoulder  at  the  time  defendant  shot;  deceased  was  sort  of  fol- 
lowing^ and  Rufiis  was  backing  sort  of;  I  saw  no  other  scnf- 
fle  at  all  but  that ;  I  never  noticed  those  that  stood  by  the  fire. 
It  was  very  still  times  for  Christmas  eve;  there  had  been  right 
snart  excitement  daring  the  evening,  but  not  daring  the  night; 
there  was  no  quarreling  daring  the  evening  that  I  knew  of;  I 
do  not  know  that  I  was  excited  Vhen  I  went  to  the  fire ;  when 
a  pistol  is  fired  it  will  excite  most  any  man  who  has  any. feel- 
ing about  him  ;  I  think  Mr. William  Tucker  and  Thomas  Tuck- 
er were  there ;  the  marshal  had  been  in  there;  I  don't  know  if 
he  was  there  at  the  time  of  shooting ;  my  brother  was  behind 
the  bar  at  the  time ;  I  nevej:  heard  defendant  speak  a  word ; 
don't  think  he  spoke  at  all;   I  don't  think  any  other  person 
tried  to  suppress  the  difficulty ;  if  he  did,  I  did  not  hear  him; 
I  requested  them  to  have  no  difficulty  in  the  house;  I  suppose 
deceased  would  weigh  one  hundred  and  forty  pounds,  may-be 
more;  I  guess  Rufus  Oneal  would  weigh  one  hundred  and 
thirty-five  or  one  hundred  and  forty  pounds;  deceased  was 
about  twenty-eight  or  thirty,  years  of  age — ^perhaps  a  little 
older  or  younger;   I  don't  know  his  age;  I  do  not  know  the 
age  of  these  two  young  men;  I  think  Rufiis  is  a  young  boy, 
hardly  grown,  from  his  appearance." 

J.  T.  Mann,  sworn:    "I  knew  deceased;   I  was  present 
when  he  was  killed ;  I  know  defendant  when  I  see  him ;  that 
is  he  (identifying  prisoner ;)   I  don't  know  how  fiir  apart  they 
were  at  the  firing;   I  was  in  the  room  at  the  time;  I  was  sit- 
ting at  the  fire;   deceased  was  standing  on  my  right;  he  was 
talking  to  Rufus;   Rufiis  had  been  talking  some  little  time 
before  |the  difficulty;  I  paid  no  attention  to  the  difficulty; 
beard  deceased  say  to  Rufus,  'I  am  not  mad,  and  don't  get 
mad  /    right  after  that  he  asked,  'what  is  in  your  hand  T  im- 
mediately he  stepped  back  in  rear  of  me  and  said  something, 
I  do  not  know  what  it  was;  I  rose  and  turned  around ;  about 
the  time  I  turned  aronnd  deceased  fell  up  against  the  door ;  I 
do  net  know  whence  the  shot  came;   I  did  not  see  defendant 
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at  the  time;  I  did  not  know  who  did  it;  I  did  not  see  Bufbe 
Oneal  then ;   deceased  was  -standing  with  back  to  the  fire; 
Bufus  was  in  fix>nt  pf  him  (deceased),  at  the  time  deceased 
asked   ^ what  is  that  in  jour  hand;'   I  had  seen  defendant 
and  Rufus  on  that  night,  bat  I  had  not  noticed  them ;  I  don't 
know  how  long  before;  I  don't  know  where  defendant  was  at 
the  tiihe  this  was  passed;  deceased  was  not  fer  fiom  me;  not 
more  than  three  feet ;  I  was  sitting  in  the  chair;  he  was  stand- 
ing ;   I  heard  deceased  say  '  I  am  not  mad,  and  don't  get 
mad ;'   in  a  very  short  time  he  (deceased)  asked  what  is  that 
he  had  in  his  hand;  I  examined  deceased  after  he  fell;  I 
went  to  him  and  said:  'Joe,  are  you  hurt  much?'  he  did  not 
answer,  and  I  just  raised  up  and  turned  and  said:  'BoyS) 
catch  him;  they  have  killed  Joe  Anthony ;'  some  man  re- 
marked,, 'I  have  got  the  man  that  done  it,  and  his  pistol;  yon 
go  back  to  Joe ;'   when  deceased  spoke,  he  said  it  in  common 
language;  he  did  not  speak  angrily;  I  did  not  think  he  did; 
he  spoke  in  ordinary  tone  of  voice,  and  said,  'I  am  not  mad, 
and  don't  get  mad,  myself;'  if  there  was  any  words  passed  be- 
tween them,  I  did  not  hear  them;  they  broke  and  scuffled  out; 
I  don't  know  if  they  were  trying  to  get  away  or  not;   I  went 
right  to  deceased;  my  recollection  is  that  it  was  after  the 
train  went;  between  nine  and  ten  o'clock ;  deceased  laid  till 
fifteen  minutes  before  or  after  three  o'clock ;  had  not  spoke  so 
I  could  understand  him ;  I  asked  him  if  he  knew  me ;  I  should 
say  the  shot  killed  him;  I  don't  think  the  ball  came  out;  it 
weni  on  the  right  side  of  his  temple;  deceased  had  nosti<^  or 
weapon  that  I  saw ;  I  think  deceased  had  on  his  common,  evtff 
day  clothes;  he  had  on  an  overcoat;  I  don't  know  if  it  was 
buttoned  up  or  not    (Did  deceased  use  any  angry  expressions 
during  the  conversation  ?)    None  at  all,  that  I  heard;  all  this 
4X)curred  in  Mr.  McConnell's  billiard  room,  in  Clayton  coun- 
tyy  State  of  Georgia,  December  24th,  1870,  last  year ;  I  helped 
to  take  his  over-coat  off;  I  saw  no  weapon;   I  have  known 
deceased  since  spring  of  1858." 

OroM-^examined:  I  had  been  in  the  room,  I  suppose^  about 
one  and  a  half  hours — I  can't  be  positive ;  the  shootinf;  oc- 
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CDrred  aboat  half-past  nine  o'clock ;  I  do  not  remember  all 
that  were  there ;   there  were  defendant  and  Rufus  Oneal, 
Billy  Crane,  and  John  McConnell ;  I  think  Mr.  Tucker  was 
in  there ;  there  were  several  others ;  I  don't  remember  whether 
one  or  two  Tuckers ;  I  had  taken  one  drink  that  night;  I 
don't  recollect  how  long  before ;  it  was  Christmas  eve  night ; 
I  noticed  the  parties  being  there ;  I  was  sitting  with  my  face 
to  the  fire ;  deceased  was  to  my  right ;  I  did  not  see  John 
McConnell  right  then ;  I  could  not  tell  where  he  was ;  de- 
ceased was  standing  up ;  I  was  sitting  on  the  left  hand  side 
as  you  go  in  ;  deceased  was  at  my  right ;  he  was  nearer  the 
right  hand  side  of  the  fire-place  than  I  was ;  Rufus  was  in 
fiont  of  deceased,  between  him  and  end  of  billiard  table 
Joseph  was  rather  on  my  right ;  Rufus  was  in  rear  of  him 
I  can't  tell  how  far  he  was  from  deceased  :  he  was  not  far 
my  attention  was  not  attracted  by  any  one  else ;  when  I  first 
thought  anything  was  wrong,  I  heard  deceased  say  he  was 
not  mad ;  I  was  noticing  him ;  it  struck  me  there  was  some- 
thing wrong ;  I  heard  Rufus  make  no  reply,  and  I  did  not 
see  the  firing  of  the  pistol ;  I  did  not  see  the  parties  clinched ; 
I  did  not  see  deceased  put  bis  hand  on  Rufus'  shoulder  at  all. 
(Did  you  see  defendant  ?)     I  don't  have  any  recollection  of 
seeing  him  at  the  time  I  discovered  something  was  wrong ; 
there  were  parties  passing  around  the  table  when  deceased 
said  I  am  not  mad ;  I  don't  know  where  defendant  was ; 
where  deceased  fell  is  not  more  than  ten  feet  firom  where  I 
wsLs  sitting ;  he  fdl  to  the  right  of  door,  not  more  than  ten  or 
or  twelve  feet ;  he  fell  on  his  back  with  his  head  right  toward 
railroad ;  that  was  where  he  was  lying  when  I  got  to  him ;  I 
did  not  see  John  McConnell  right  at  the  time  of  the  firing ; 
I  saw  him  befoi^e  and  after  that ;  I  did  not  hear  the  reply 
when  be  asked    '  What  was  in  his  hand  ?'    Deceased  said 
something  1  did  not  understand,  and  did  not  speak  angrily,  as 
he  stepped  back,  when  deceased  asked  what  he  had  in  his  hand  ? 
I  saw  notliing  in  I^  hand ;  they  were  on  my  right  at  the  time 
they  backed  out  from  me ;  I  saw  defendant  in  the  room  before 
it  ooctirred  ;  I  was  not  there  during  all  the  evening;  I  suppose 


236         SUPREME  COURT  OF  GEORGIA. 

Oneal  vs.  The  State  of  Georgia. 

it  was  eight  or  after  when  I  went  there  I  was  sworn  in  the 
commitment  trial  in  this  case ;  there  was  no  one  playing  on 
the  billiard  table  at  that  time ;  some  of  them  had  been  play- 
ing keno ;  I  do  not  know  who  all  was  in  it ;  I  saw  deceased ; 
I  saw  both  Oneals ;  I  played  a  game  or  two  with  them ;  there 
was  no  difficulty  that  I  heard  or  saw/' 

John  A.  McConnell,  sworn:  "I  am  a  regular  prac- 
ticing physician ;  I  was  called  on  to  see  J.  M.  Anthony  on 
the  24th  of  December  last ;  I  found  him  in  a  prostrate  con- 
dition from  a  gunshot  wound  in  the  right  temple ;  it  was  the 
right  temple,  ball  penetrating  base  of  brain,  ranging  inward, 
downward  and  forward  to  some  extent ;  I  probed  the  wound 
and  it  was  about  four  or  five  inches  deep ;  it  passed  through 
the  superorbital  plate  and  right  orbit,  severing  the  right  optic 
pervc;     (What  was  size  of  the  ball  ?)    I  suppose,  from  the 
orifice,  it  was  a  good  sized  pistol  ball ;  I  could  introduce  the 
small  finger  in  it  (the  orifice ;)  the  ball  had  passed  in  the 
direction  of  the  throat,  through  into  the  throat ;  I  can't  tell 
how  far  further ;  I  saw  no  place  where  it  came  out  at ;  that 
wound  could  have  been  given  by  a  pistol  ball ;  that  wound 
killed  him ;  I  am  satisfied  it  caused  his  death.     I  knew  Mr. 
Anthony ;  I  had  known  him  for  a  number  of  years ;  he  was 
a  healthy  man ;  I  suppose  between  twenty-eight  and  thirK 
years  of  age ;  I  knew  nothing  of  the  circumstances  of  the 
killing ;  deceased  died  somewhere  about  three  o'clock  in  the 
morning,  five  or  six  hours  after  the  shooting;   he  died  in 
this  county  from  the  effects  of  that  wound ;  I   heard  the 
pistol  shot ;  I  suppose  I  was  not  over  one  hundred  feet  off; 
I  saw  no  parties  attempting  to  escape ;  I  was  just  in  Uie  act 
of  stepping  out  of  the  door ;   I  had  been  in  to  get  some 
Christmas  tricks ;  I  had  stepped  out  just  as  the  pistol  fired." 

Oross-'examined:  *^  The  ball  entered  the  temple ;  it  ranged 
inward,  downward,  and  somewhat  forward;  entered  back  part 
of  temple;  the  position  of  the  man  shooting  must  have  been 
rather  to  his  side;  I  should  think  the  ball  entered  the  right 
temple;  the  ball  may  have  been  turned  by  the  bone,  and 
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chaoged  its  direction^  throwing  it  downward;  the  range  of 
the  ball  was  inclined  a  little  downward/' 

William  C.  Tucker,  sworn :  '^I  know  deceased;  I  am 
not  acquainted  with  the  Oneals ;  I  know  when  I  see  them, 
Bufus  and  defendant;  I  was  in  McConnell  &  Elliott's  the 
night  of  the  difficulty  about  half  an  hour ;  I  don't  recollect  ex- 
actly ;  I  saw  the  difficulty ;  the  first  I  saw  we  were  all  standing 
before  the  fire ;  it  was  cold ;  we  were  all  crowding  around 
the  fire;  deceased  was  next  to  the  fire ;  OneaJ  was  next  to  him, 
pushing ;  crowd  was  pushing ;  pushed  deceased  against  Oneal ; 
that  was  Rufus  Oneal;  he  said  'mind  how  you  push;'  de- 
ceased said  he  did  not  mean  any  harm ;  they  took  hold  of  each' 
other  then,  and  about  that  time  Mr.  MoConnell  (John  Mc- 
Connell) days,  boys,  doi4't  have  no  fuss ;  deceased  said  he  did 
not  mean  any  harm  by  ft;  Mr.  McConnell  said  don't  have 
any  fiiss  here ;  I  forget  what  deceased  said ;  he  said  he  was 
not  mad;  I  think  that  was  said  when  McConnell  said  don't 
have  no  fiiss ;  defendant  rose  up,  and  I  forget  what  deceased 
said ;  he  was  not  mad ;  defendant  rose  Up  at  the  time ;  de- 
ceased said  '  don't  you  draw  your  knife  on  me'  (to  Bufus;) 
that  was  not  more  than  a  minute  before  the  firing ;  I  saw  de- 
fendant when  he  shot  at  him ;  defendant  was  sitting  on  the 
box;  that  is  the  man  (identifying  prisoner;)  I  saw  Oneal 
catch  deceased  by  the  shoulder  before  the  shooting ;  Kufus 
caught  deceased  by  the  collar ;  he  pushed  him  over  in  the 
comer;  that  is  the  way  he  happened  to  get  away  firom  the 
place  where  he  was  standing ;  the  pistol  was  fired  in  a  second 
after  that ;  deceased  had  no  stick  in  his  hand ;  he  had  no 
weapon  in  his  hand  to  strike  with ;  I  saw  defendant  get  up 
ofi*  the  box  and  walk  about  seven  feet;  he  had  his  pistol  out 
when  he  rose  up  from  his  seat;  he  had  on  a  shawl  or  blanket; 
I  never  saw  anything  until  he  jumped  off  his  seat  and  shot 
quick;  he  shot  as  if  he  was  prepared  to  fire;  he  jumped  right  ^ 
np  and  fired ;  he  never  said  a  word  ;  just  shot  him ;  I  don't 
think  he  spoke  a  word  before  he  shot;  deceased  fell  as  soon  as 
he  shot ;  defendant  ran  from  the  back  room  to  the  bar-room; 
Joseph  MoConnell  caught  him;  he  carried  his  pistol  with 
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him ;  some  one  oaught  Rufiis ;  I  did  not  go  out  of  back  room; 
be  made  no  effort  to  draw  or  use  a  weapon  of  any  kind ;  this 
occurred  in  McConnell's  grocery,  24tb  December  last,  in  this 
county;  I  was  not  drunk;  I  knew  what  I  was  doing ;  I  did 
not  drink.'' 

Cross-examined :  '^  I  had  not  taken  any  drink  then  nor  since ; 
I  was  in  the  room  I  suppose  one-half  an  hour ;  Mr.  Oneal  was 
nearest  to  me,  I  think  he  was  between  me  and  deceased.  De- 
ceased and  Rufus  were  right  in  front  of  me  and  the  fire;  John 
MeConnell  was  standing  next  to  the  fire,  I  think  leaning  against 
themantel*pitoe;  I  don't  remember  .where  Mr.  Mann  was;  Ru- 
fus finally  pressed  deceased  out  from  the  fire ;  I  could  not  tell 
what  deceased's  position  was  exactly ;  it  was  done  so  quick  I 
could  not  tell ;  I  can't  say  that  decease^  put  his  hand  on  Ooeal ; 
I  can't  say  say  that  I  did  see  him ;  Aaw  it  all ;  I  saw  nothing 
in  Rufus'  hand  at  the  time ;  I  heard  all  the  conversation  that 
passed  after  I  came  in ;  I  heard  deceased  say  he  was  not  mad; 
Rufus  said  to  deceased,  'don't  run  ovei*  me ;'  I  suppose  Rufus 
pushed  deceased  pcSrhaps  ten  feet  against  the  desk ;  deceased 
was  next  the  fire ;  Rufus  was  behind  him,  and  Mr.  Oneal 
pushed  deceased  over  in  the  comer ;  I  don't  recollect  that  I 
said  (on  preliminary  examination)  that  the  deceased  unbut- 
toned his  coat ;  I  did  not  see  him  put  his  hand  behind  him ; 
deceased  fell  on  his  back  with  his  head  toward  the  door,  pretty 
miich  across  the  door ;  I  think  defendant  was  in  that  room 
when  I  went  in ;  he  was  sitting  there  before  the  difficulty  oc- 
curred ;  I  was  not  in  at  the  time  of  any  game ;  I  heard  no 
mention  of  it ;  the  Oneals  never  took  a  drop  of  drink  while 
I  was  in ;  I  never  noticed  if  they  were  drunk  or  not." 

J.  O.  HiQHTOWBR,  sworn;  "I  was  marshal  of  this  town 
in  December  last,  at  the  time  of  this  difficulty ;  I  know  the 
Oneals ;  there  were  two  Oneals ;  I  know  Mr.  Crane ;  I  do  not 
«know  what  relation  he  is ;  I  saw  them  in  town  together — they 
were  in  company  pretty  much  all  the  evening;  I  was  in  the 
the  room  wheu  the  shooting  took  place ;  I  walked  into  the 
room;  I  heard  talking  back  in  the  room ;  I  went  to  see  if  there 
was  any  difficulty;  I  was  not  anticipating  a  difficulty;  I  saw 
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the  parties  were  drinking ;  defendant  and  his  brother  and  Mr. 
Crane  were  all  concerned  in  the  little  fracas  that  evening.   It 
irafi  a  veiy  cold  night ;  I  walked  down  to  the  fire  and  warmed 
myself;  I  saw  nothing  nnusual — more  than  is  usual  in  a 
grocery,  especially  when  a  crowd  is  there ;  I  started  out  of  the 
room  and  I  met  Mr.  Mansfield,  right  at  the  end  of  the  biU 
liard  table ;  the  billiard  table  in  the  room  where  the  shoot- 
ing was ;  I  was  a  little  over  the  length  of  the  table  when  de- 
ceased was  shot;  I  was  talking  to  Mr.  Mansfield,  with  my 
l>ack  toward  the  fire,  my  fiwe  toward  the  door;  Mr  Joseph 
Hughie  was  attending  to  the  bar;  I  heard  him  remark,  'boj?, 
stop  that,'  or,  *  none  of  that  f  I  just  looked  round  and  as  I 
lucked  defendant  rose  and  shot  deceased;  I  heard  some  talk- 
ing bnt  nothing  like  afiiss;  as  Hughie  made  the  remark,  I 
looked  round,  and  as  I  looked  I  saw  defendant  shoot  him ; 
<lecea8ed  just  fell  back;  I  paid  no  more  attention  to  deceased; 
Rafiis  Oneal  ran  by  me;  I  looked  after  him,  and  caught  him 
at  the  ttont  door;  he  got  out  of  the  partition  door — ^there 
are  two  partitions — ^he  got  through  them  both;  I  got  him  at 
the  firont  door;  grocery  in  front  room;  bar  in  second,  and 
billiard  room  back ;  I  was  little  over  the  length  of  the  bil- 
liard table  when  the  shooting  took  place — ^ten  or  twelve  feet 
off;  I  did  not  see  any  weapon  in  deceased's  hands;  I  never 
heard  him  speak  a  word;  I  don't  think  defendant  spoke,  if 
he  did  he  spoke  very  low ;  there  were  several  talking ;  but 
nothing  creating  excitement ;  Rufus  was  running  as  hard  as 
he  could ;  I  caughf  him  by  the  coat,  he  never  stopped  till  I 
was  in  the  act  of  knocking  him  down ;  he  jerked  on  a  few  feet; 
I  caught  him,  it  was  four  or  five  feet  before  I  could  stop  him; 
I  first  told  him  I  would  shoot  him ;  I  grabbed  my  stick  to  hit 
Inm,  "vrfien  we  met  Tom  Mann,  I  believe  it  was,  just  at  the 
<Ioor ;  I  told  him  to  take  charge  of  him ;  Joe.  McConnell  caught 
the  other  one;  I  ran  back;  Mr.  Joe.  McConnell  had  him 
around  the  waist  and  had  his  pistol  grabbed  in  his  hand ; 
Rufus  Oneal  struggled  at  first  to  get  away,  till  he  found  he 
could  not  get  away;  I  know  that  they  got  out  of  jail;  I  did 
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not  see  them  get  oat;  I  was  there  in  a  very  few  minatesafiar 
th^  got  oat'' 

Oro^^-txamined:  ''There  were  several  in  the  back  room; 
the  two  back  doors  were  closed ;  my  £ioe  was  toward  the  front 
door ;  I  was  by  the  fire  pbioe;  three  or  foor  on  the  other  side; 
defendant  was  sitting  on  a  box,  to  the  right  of  the  fire  phne; 
I  suppose  they  felt  their  drinks ;  there  was  no  likelihood  of 
a  difficalty ;  as  I  got  to  the  corner  of  the  (coonter)  biUiaid 
table,  with  Mansfield^  Josh  Ha^ie  lemarked,  'stop  that^' 
or,  'none  of  that;'  as  he  said  that,  I  walked  to  see  what 
was  wrong,  to  see  that  there  was  no  difficulty ;  as  I  walked 
to  look,  th^  were  both  close  together,  whether  toodiiog  or 
not,  I  do  not  know ;  as  I  tamed  to  look,  defendant  was  in 
a  rising  position ;  he  just  stepped,  leaned  over  and  shot- 
all  in  a  very  few  seconds.  Deceased  and  defendant  were  about 
the  same  distance  firom  me;  neither  of  them  were  between aie 
and  the  fireplace;  thqr  were  in  a  sort  of  comer;  I  did  not  see 
them  touching  each  other;  they  were  dose  togestheac;  I  did  not 
hear  a  word  spoken  by  them,  that  I  know;  I  was  ten  or  fif- 
teen feet  off.    I  do  not  know  that  the  parties  were  drinking." 

J.  A.  McCoNNELL,  sworn:  "I  knew  deceased;  I  knew 
him  thirty  years,  I  reckon ;  I  know  defendant  when  I  see  him; 
I  never  knew  him  until  the  night  of  the  difficulty  with  de- 
ceased ;  never  recollect  seeing  them  in  town  before ;  I  saw  the 
Oneals  together  that  night;  WiUiam  Crane  was  with  them; 
I  don't  recollect  seeing  them  before  that  night.  I  saw  die 
shooting ;  there  was  a  crowd  in  my  house ;  there  are  two  par- 
titions ;  the  house  is  sixty  feet;  the  first  room  is  fifteen  feet; 
the  next  room  is  fifteen  feet  firom  first  partition ;  last  room 
is  about  twenty-eight  feet  of  the  fire  place ;  I  was  standing 
with  my  fice  fronting  second  partition ;  I  was  selling  some 
eggs ;  the  door  was  open  between  the  last  partition  and  the 
third  room.  Wh^i  the  difficulty  occurred,  my  attention  was 
called  in  the  direction  of  the  fire  pboe  by  the  remark  Hnghie 
made,  (the  clerk  in  my  house;)  he  said,  'boys,  stop  that;*  I 
turned  in  that  direction  and  saw  deceased  and  Rufiis  Oneai 
clinched,  and  at  the  same  time,  or  in  a  moment  after,  I  saw 
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defendant  rise  and  fire  his  pistol ;  I  think  he  had  a  shawl  od'; 
there  were  several  b^  the  fire  then ;  several  between  me  and 
bim ;  he  rose  right  up  and  fired ;  there  was  a  banister ;  I  had  a 
litde  stove ;  when  I  saw  him  shoot,  I  jumped  the  banister  and 
caaght  him  round  and  grabbed  the  pistol ;  he  tried  to  get  away 
fit)m  me ;  I  thought  he  used  every  efibrt  to  get  away  firom  me ; 
I  told  him  I  had  him,  and  he  should  not  move ;  I  think  we 
got  down  in  the  scuffle ;  he  was  trying  to  get  away ;  he  made 
DO  effort  to  use  his  pistol ;  I  weighed  about  one  hundred  and 
eighty  pounds ;  I  was  in  good  health ;  we  were  not  scuffling 
more  than,  three  or  four  feet ;  as  soon  as  I  got  him,  I  held 
him ;  diat  is  the  man,  (prisoner.'^) 

Mis.  M.  Whaley,  sworn:  ''I  knew  deceased;  I  know 
defendant — ^both  the  Oneals ;  I  know  William  Crane ;  I  re* 
member  the  night  Anthony  was  killed ;  I  saw  all  these  young 
men  in  my  house;  it  was  between  ten  and  eleven  o'clock  in 
the  forenoon;  I  saw  defendant;  I  don't  think  he  said  any* 
thing.  I  had  no  bullet  moulds  Defendant  fixed  his  pistol ; 
he  loaded  it ;  he  took  his  pistol  to  pieces,  then  rubbed  and 
cleaned  it  and  loaded  it;  he  fixed  the  bullets  with  a  hammer 
and  knife ;  that  was  between  ten  and  eleven  o'clock  of  the 
day  on  which  the  man  was  killed ;  nothing  was  said  between 
08;  it  was  a  large  pistol ;  I  should  not  know  it  if  I  saw  it." 

W.  L.  Watbrson,  sworn :  "  I  knew  deceased ;  I  know  the 
Oneals  now ;  I  know  William  Crane ;  I  and  deceased  were 
together  on  Christmas  eve ;  deceased  is  said  to  have  been  killed 
that  night ;  we  had  been  together  all  the  evening ;  we  might 
have  been  together  in  the  fore  part  of  the  day ;  I  was  with 
deceased  that  evening — pretty  well  all  the  evening ;  I  saw  the 
two  Mr.  Oneals  and  Billy  Crane  together ;  it  was  Christmas 
eve;  I  was  galanting  around  considerably;  I  noticed  that 
most  every  place  we  went  to,  they  came  afterwards ;  I  can't 
say  how  many  times  it  occurred ;  Tom  Oneal  was  with  Wil- 
liam Crane  and  Bufns  Oneal,  his  brother ;  all  of  them  to- 
gether every  time ;  I  would  say  three  or  four  times ;  I  spoke 
to  deceased  and  to  Jesse  Anthony  about  it ;  deceased  had  had 
no  words  with  them  that  I  know  of;  I  remember  Billy  Crane 
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and  Joseph  Anthony  having  something  to  do  one  night  (Ob- 
jected to.)  I  was  in  Tom's  grocery  and  Aold  deceased  about 
these  parties  following  us ;  I  don't  r^nember  how  deeesMd 
was  dressed ;  I  could  not  say  if  he  had  an  overcoat.'' 

Cross-examined :  ''  I  was  taking  a  little  drink  that  eveoingi 
occasionally ;  that  was  Christmas  eve,  in  the  evening  (^  that 
day ;  deceased  was  drinking  a  little,  I  think ;  I  don't  remember 
how  many  drinks ;  he  took  his  dram,  I  think ;  I  don't  know  if 
he  felt  it ;  I  don't  know  how  many  he  took;  I  know  we  both 
had  taken  some ;  we  were  sitting  by  the  stove ;  it  was  a  Very  oold 
day ;  we  generally  sat  by  the  fire.  The  Oneal  boys,  I  think, 
were  taking  their  dram ;  I  don't  remember  their  appeaninee, 
exactly;  I  was  not  personally  aoqaainted  with  them ;  I  could 
not  say  how  their  appearance  was ;  I  can't  say  that  I  remaober 
seeing  them  take  liquor ;  they  were  knocking  about ;  can't  sar 
they  were  drunk  or  drinking ;  I  considered  them  strangeis  in 
this  county ;  I  don't  think  I  had  seen  defendant  before ;  I  had 
seen  Rufus  once ;  he  was  a  stranger  to  me ;  I  had  no  acquaint- 
ance with  them ;  I  think  they  were  strangers.  Deceased  ms 
a  dtissen,  and  resided  here.  We  had  no  controversy  with  the 
Oneals ;  I  don't  think  I  did  with  Billy  Crane ;  I  had  no  feel- 
ing against  them ;  I  don't  know  they  tried  to  run  them  out 
of  town,  as  I  first  stated ;  I  noticed  them  following  us  at  An- 
thony's grocery ;  I  first  noticed  then,  that  they  had  been  ibl- 
lowing  us ;  when  we  stepped  in,  they  followed  us,  and  when 
we  went  to  another  house,  they  would  step  in  again ;  I  noticed 
them  in  Anthony's  first ;  I  might  have  spoken  something  about 
it ;  we  went,  then,  to  Tom's ;  then  we  came  back  to  Anthony's ; 
then  we  went  to  McConnell's  and  Elliott's ;  John  Smith  had 
some  torpedoes ;  we  bursted  them,  then  we  came  back ;  we 
bursted  more  and  threw  them  in  the  crowd,  bursting  geoa^ 
ally ;  I  don't  think  we  threw  them  on  any  body ;  we  threw 
them  against  the  wall ;  I  think  the  boys  were  in  the  room  at 
the  time  they  were  thrown;  I  am  satisfied  that  none  woe 
thrown  at  their  feet;  I  never  saw  deceased  throw  any  torpe- 
does ;  I  saw  nothing  disrespectful  on  the  part  of  deceased;  I 
do  not  remember  seeing  deceased  at  the  time  the  taipedoes 


ATLANTA,  JULY  TERM,  1872.  243 


Oneal  v*.  The  State  of  Georgia. 


were  thrown ;  tb^  were  thrown  in  McConnell's ;  there  was 
feeling  between  me  and  Crane,  but  I  did  not  know  the  Oneals 
at  that  time ;  I  had  not  been  acquainted  with  them  before;  it 
was  in  the  day  time  (in  the  eyening)  when  we  were  going 
aroand  on  the  24th/' 

The  State  having  closed,  the  defendant's  counsel  announced 
diatthey  would  introduce  no^  testimony.  The  argument  of 
couDflel  haying  been  concluded,  the  Court  charged  the  jury  as 
follows : 

"Harder  is  the  unlawful  killing  of  a  human  being,  in  the 
peace  of  the  State,  by  a  person  of  sound  memory  and  discre^ 
tioD,  with   malioe  aforethought,   either  express  or  implied. 
Express  malice  is  that  deliberate  intention,  to  take  away  the 
life  of  a  fellow  creature,  which  is  manifested  by  external  cir- 
cumstances capable  of  proof     Malioe  shall  be  implied,  where 
00  considerable  provocation  appears,  and  where  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant  heart. 
"To  constitute  the  crime  of  murder,  there  must  be  an  unlaw- 
ful killing  and  it  must  be  done  with  malice  aforethought.    A 
certain  state  of  the  mind  constitutes  malice.    It  is  an  inten- 
tion to.  kill  under  such  circumstances  as  would  not  justify,  or 
in  any  way  excuse  the  act  of  the  killing  should  it  oocur,  in 
pursuance  of  the  intention.     Whenever  a  killing  by  unauthor- 
ized violence  is  shown,  the  law  presumes  that  it  was  done  with 
lualice  aforethought,  and  denominates  it  as  murder,  unless  the 
accompanying  proof  shows  that  it  was  done  without  malice. 
If  the  uimuthorized  killing  be  shown,  and  the  accompanying 
proof  does  not  show  that  it  was  done  without  malice,  it  then 
devolves  upon  the  accused  to  show  that  it  was  done  without 
malice.     If  a  deadly  weapon  is  used  to  accomplish  the  kijiling, 
which,  in  the  manner  it  was  used,  is  likely  to  produce  death, 
the  law  presumes  that  snoh  a  result  was  intended.    This  pre- 
sumption may  be  removed  by  proof.    Express  malioe  is  that 
deliberate  intention,  unlawfully  to.  take  away  the  life  of  a  fel- 
low creature,  which  is  manifested  by  external  circumstances 
capable  of  proof,  such  as  lying  in  wait,  threats,  previous  grudge> 
preparation  lor  committing  the  act,  etc.    K  express  malice  is 
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not  shown,  the  law  implies  it;  when  no  considerable  provoca- 
tion appears  and  when  all  the  droomstanoes  of  the  killing 
show  an  abandoned  and  malignant  hearty  the  deliberate  inten- 
tion to  kill  must  exist  If  it  does  not  exist  at  the  time  of  the 
killing,  the  offense  is  not  murder.  It  is  not  neoesaaij  that 
this  deliberate  intention  should  exist  for  anj  particular  length 
of  time,  prior  to  the  killing.  If  it  existed  at  that  time  it  is 
suffident''  The  Court  then  read  to  the  juiy  sections  4258  and 
4259  of  Irwin's  Revised  Code  of  Georgia,  in  reference  to 
manslaughter  and  voluntary  manslaughter,  and  said  to  redooe 
the  offense  from  murder  to  manslaughter,  it  must  be  done 
without  malice,  either  expressed  or  implied  and  without  any 
mixture  of  deliberation  whatever. 

'^The  killing  must  be  the  result  of  that  sudden  violent  im- 
pulse of  passion,  supposed  to  be  irresistible.  There  must  be 
some  actual  assault  upon  tiie  person  killing,  or  an  attempt  by 
the  person  killed  to  oommit  a  serious  personal  injury  on  the 
person  killed,  or  other  equivalent  circumstances  to  justify  the 
excitement  and  exclude  all  idea  of  deliberation  or  malice.  If 
it  should  appear  to  you  from  the  testimony  in  this  case  that 
Rufus  Oneal  was  the  brother  of  the  defendant,  and  that  An- 
thony, the  deceased,  made  an  assault  upon  the  person  of  Bafbsy 
and  the  defendant  shot  Anthony  without  deliberation  or 
malice,  but  under  that  sudden  violent  impulse  of  passion  sup- 
posed to  be  irresistible,  he  would  not  be  guilty  of  murder — ^it 
would  be  manslaughter.  If  it  should  appear  from  the  testis 
mony  that  a  misunderstanding  occurred  between  Rufus  Oneal 
and  Anthony,  and  Anthony  put  his  hand  upon  the  person  of 
Bufus,  not  in  anger  or  for  the  purpose  of  injuring  him,  and 
defendant  was  present  during  the  entire  time  and  knew  aH 
that  occurred,  such  action  or  conduct  on  the  part  of  Anthony 
would  not  be  sufficient  in  law  to  justify  the  excitement  of  pas- 
sion and  reduce  the  offense  from  murder  to  manslaughter. 
But  if  under  such  circumstances  defendant,  by  the  employ- 
ment of  means  appropriated  to  that  end,  killed  Anthony,  the 
law  would  presume  tlutt  he  intended  that  result.  You  will 
not  lose  sight  of  the  great  controlling  distinction  between  tiiese 
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offenses.  If  the  defendant  deliberately  shot  and  killed  An- 
thony, with  malice  aforethought,  it  is  murder.  If  he  shot  and 
killed  him  without  malice  and  without  any  mixture  of  delib- 
eration whatever,  it  is  not  murder." 

The  Court  read  sections  4264  and  4265  of  Irwin's  Revised 
Code,  in  reference  to  justifiable  homicide  and  fear,  etc.,  and 
said:  "If  you  find  firom  thetiestimony  that  Rufus  Oneal  and 
defendant  were  brothers,  and  that  Anthony  manifestly  in- 
tended or  endeavored  to  commit  a  felony  on  the  person  of 
Rufus  by  violence  or  surprise,  and  because  of  that,  defendant 
shot  and  killed  Anthony,  he  would  not  be  guilty  of  any 
crime — ^the  homicide  would  be  justifiable.    A  bare  fear  would 
not  be  sufficient — ^it  must  appear  that  the  circumstances  were 
sufficient  to  excite  the  fears  of  a  reasonable  man,  and  that  the 
party  killing  really  acted  under  the  influence  of  those  fears, 
and  not  in  a  spirit  of  revenge.    An  assault  or  assault  and 
battery  is  not  a  felony.    The  defendant  begins  the  trial  with 
a  presumption  of  innocence  in  his  favor,  and  the  presumption 
remains  until  it  is  removed  by  proof.     The  proof  must  show 
that  he  is  guilty  beyond  a  reasonable  doubt.    His  guilt  can- 
not be  shown  to  an  absolute  certainty — that  cannot  be  done 
by  testimony  in  Court.     But  his  guilt  must  be  made  plainly 
and  manifestly  to  appear.    You  must  have  that  degree  of 
mental  assurance  before  which  a  prudent  man  acts  without 
hesitation  in  reference  to  matters  of  the  highest  concern  to 
himself.     This  doubt  must  be  a  reasonable  one  growing  out 
of  the  testimony  or  the  want  of  testimony.     If,  after  an  hon- 
est, impartial  examination  of  the  testimony,  the  mind  of  the 
impartial  juror  is  wavering,  unsettled,  unsatisfied,  that  is  the 
doubt  of  the  law,  and  he  should  acquit.     If  that  doubt  does 
not  exist,  it  would  be  his  duty  to  convict.     If  you  believe  him 
guilty  beyond  a  reasonable  doubt,  of  murder,  say  so  by  your 
verdict     If  you  do  not  so  believe,  pass  to  voluntary  man- 
slaughter and  see  whether  he  is  guilty  of  that.     If  you  should 
so  find,  you  can  express  it  in  your  verdict.     If  you  find  him 
not  guilty  of  voluntary  manslaughter,  acquit  him." 
Upon  the  conclusion  of  said  charge  the  jury  retired,  and 
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after  deliberation^  returned  into  Court  with  a  verdict  of  gailty 
of  murder. 

Whereupon  counsel  for  defendant  moved  for  a  new  trial  in 
said  case,  upon  the  following  grounds,  to-wit: 

Ist.  Because  at  the  regular  September  Term  of  said  Coort, 
in  said  year,  said  case  was  called,  and  upon  legal  showing  con- 
tinued. Said  case  was  therefore  not  in  order  to  be  heard  at 
this  special  session  of  said  Court,  but  at  the  next  regular  t^m 
of  the  same. 

2d.  Because  Willis  Beavers,  one  of  the  jurors  that  tried 
said  case  was  disqualified  by  reason  of  his  relationship  to  the 
prosecutor  and  deceased  in  this,  that  he  is  an  uncle  by  mar- 
riage to  said  parties,  which  facts  were  unknown  to  the  defend- 
ant or  his  counsel  until  after  the  trial  of  said  case,  said  juror 
being  put  on  defendant  after  his  challenges  were  exhausted. 

3d.  Because  of  the  newly  discovered  evidence  as  set  forth 
in  the  affidavit  of  Joseph  P.  Hughie,  said  affidavit  being  a 
part  of  this  bill  of  exceptions,  to  the  effect  that  he  saw  the 
deceased  falling  with  his  hands  around  the  waist  of  Bufus 
Oneal,  and  saw  him  grab  or  strike  said  Oneal  upon  the  top 
of  the  head,  and  saw  the  parties  scuffle  around,  and  when  the 
deceased  had  Rufiis  Oneal  backed  against  the  desk,  some  one 
fired  and  deceased  fell ;  said  &cts  were  not  communicated  to 
defendant  until  after  the  trial  of  said  case,  nor  to  his  counsel 
until  daring  the  argument. 

4th.  Because  the  Court  failed  to  charge  the  jury  that  if 
they  believed  from  the  evidence  that  Thomas  Oneal,  acdng 
under  the  fears  of  a  reasonable  man,  and  not  in  the  spirit  of 
revenge,  killed  Anthony  because  he  feared  and  l>elieved  at  the 
time  the  fatal  shot  was  fired,  that  Anthony  was  about  to  cona- 
mit  a  serious  bodily  injury  less  than  a  felony  upon  the  person 
of  Bufus  Oneal,  then  the  offense  is  reduced  below  murder, 
and  if  then  defendant  is  guilty  of  any  crime,  he  is  guilty  of 
manslaughter,  which  point  was  made  and  insisted  on  by  coun- 
sel for  defendant  in  argument  before  the  Court  and  jury. 

5th.  Because  the  verdict  of  the  jury  was  contrary  to  the 
charge  of  the  Court. 
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6th.  Because  the  verdict  of  the  jury  was  contrary  to  the 
evidence,  against  the  weight  of  evidence  and  without  evidence 
ami  law  to  support  it. 

The  ground  of  newly  discovered  evidence  was  supported  by 
the  affidavits  of  the  defendant,  the  witness  and  defendant's 
counsel.  The  affidavit  of  E.  W.  Beck  Esq.,  stated  that  the 
&cte  newly  discovered  from  Joseph  P.  Hughie,  were  not  com- 
ffinnicated  to  him  until  the  Solicitor  Greneral  had  concluded 
bis  argument  to  the  jury. 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
def^dant  excepted  and  assigns  said  ruling  as  error. 

E.  W.  Beck  ;  M.  M.  Tidwell  ;  Doyal  &  Nunnally  ; 
B.  S,  DoKSEY,  for  plaintiff  in  error. 

1st  Newly  discovered  evidence  was  material  and  not  cumu- 
lative :  42  Ga.  R.,  623 ;  27  Ibid.,  339 ;  37  Ibid.,  464;  Code, 
sec.  3665 ;  10  Wend.  R.,  285.  Want  of  diligence  not  fatal : 
24  Ga.  R.,  31. 

2d.  The  Court  cannot  withhold  from  the  jury  any  of  the 
grounds  put  in  issue :  29  Ga.  R.,  594.  Jury  entitled  to  all 
the  law  of  the  case :  5  Gra.  R.,  445.  Court  should  define  the 
several  grades  of  homicide:  12  Ga.  R.,  142. 

3d.  The  charge  was  calculated  to  mislead ;  30  Ga.  R.,  24; 
19  Ibid.,  335 ;  17  Ibid.,  497. 

John  T.  Glenn,  Solicitor  General ;  Peeplbs  &  Howell, 
for  the  State. 

1st.  The  case  stood  for  trial  at  the  special  session;  other- 
wise no  case  could  then  be  tried:  Code,  sees.  3475,  3178 ;  34 
Ga.  R.,  271. 

2d.  Juror  was  qualified:  1  Bish.  Crim.  Pro.,  765;  11 
Hump.  R.,  232. 

Montgomery,  Judge. 

1.  The  Code,  section  3178,  provides  for  the  holding  of 
special  terms  for  the  trial  of  those  accused  of  crime.  When  a 
person  is  indicted,  he  is  of  course  liable  to  be  tried  either  at  a 
general  or  special  term.    Suppose  a  case  continued  at  any 
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given  term;  and  before  the  next  term  the  Legislature  changes 
the  sessions  of  the  Conrt,  will  the  case  not  be  in  oider  for 
trial  at  the  changed  session  immediately  succeeding  the  passage 
of  the  law  making  the  change?  If  then  the  time  of  trial  can 
be  changed  hy  a  law  passed  after  the  continuance^  a  fortiori 
may  it  be  changed  in  accordance  with  a  law  in  existence  st 
the  time  the  continuance  is  granted.  And  this  is  conceding 
that  a  continuance  at  one  term  is  necessarily  a  continuance  nn- 
til  the  next  regular  term.  Is  it  not  rather  a  continuance  for 
the  term  at  which  the  continuance  is  granted?  Certainly  s 
continuance  in  a  criminal  case  is  for  no  longer  than  until  the 
next  term  provided  by  law  for  the  trial  of  such  cases.  To 
hold  otherwise  would  be  to  defeat  one  of  the  main  objects  the 
Legislature  had  in  view  at  the  time  of  the  passage  of  the  law 
providing  for  these  special  terms^  which  was  to  dispose  of  the 
rapidly  accumulating  criminal  business  of  the  Courts;  for  by 
section  8475  of  the  Code  all  cases  not  reached  stand  continued. 
If  the  position  of  counsel  for  plaintiff  in  error  be  correct,  all 
cases  called  and  continued  stand  over  until  the  next  r^lar 
term,  and  by  the  section  last  referred  to  those  not  reached 
stand  over  also  until  the  next  regular  term.  What  business 
then  would  be  left  for  the  special  term?  There  was  no  show- 
ing for  a*  continuance  other  than  that  above  discussed. 

2.  If  the  juror  objected  to  in  this  case  is  disqualified,  it 
must  be  by  reason  of  a  supposed  relationship  between  himself 
and  the  deceased  and  the  prosecutor.  The  juror  married  the 
widow  of  their  uncle.  There  are  but  two  kinds  of  relation* 
ship  known  to  the  law :  relationship  by  consanguinity  and  rd- 
ationship  by  affinity.  It  is  not  pretended  that  the  relationship 
here  insisted  on  is  of  the  first  class.  The  consanguineous  re- 
lations of  relatives  by  affinity  are  not  related  at  all ;  thus, 
the  sister  of  a  man's  wife  is  not  related  by  affinty  to  that  man's 
blood  relatives.  Relationship  by  affinity  does  not  extend  to 
the  nearest  relations  of  husband  and  wife,  so  as  to  create  a 
mutual  relation  between  them:  Bouvier's  Dictionary,  '^ Af- 
finity;" and  so  all  the  elementary  writers.  The  relationship 
here  insisted  on  is,  if  possible,  a  degree  further  removed*    If 
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the  brother  of  the  uade's  wife  would  not  have  been  disquali- 
fied hj  reason  of  relationship  by  affinity,  it  would  seem  to 
follow,  a  fortiori  that  the  husband  of  his  widow  is  not.  We 
dink  the  juror  was  oompetent. 

3.  The  newly  discovered  evidence  is  that  of  J.  P.  Hughie, 
and  is  as  follows:  ''He  saw  Joseph  Anthony  feeling  with  his 
hands  around  the  waist  of  Eufus  Oneal,  and  saw  said  Joseph 
Anthony  strike  or  grab  Bufus  Oneal  on  the  top  of  the  head,  and 
Rafua  Oneal  and  Anthony  then  oommenoed  scuffling  around, 
and  Anthony  backed  Bufus  Oneal  against  the  desk,  and  while 
Anthony  had  him  so  backed  against  the  desk  some  one  fired, 
and  Anthony  fell.''    This  evidence  does  not  show  that  An- 
thony manifestly  intended  to  commit  a  felony  on  Bufus  Oneal. 
All  the  evidence  shows  he  had  no  weapon  of  any  kind,  not 
even  a  stick;  nor  that  a  serious  injury  was  intended  or  might 
accrue  to  Bufus  Oneal,  if  indeed  the  facts  bring  the  case 
within  section  4266  of  the  Code.     Nor  do  we  think  the  evi- 
dence shows  that  the  case  stands  upon  the  same  footing  of 
reason  and  justice  as  those  referred  to.     In  short,  the  evidence, 
if  admitted,  ought  not  to  have  had  any  weight  with  the  jury. 
But  this  evidence  was  communicated  to  prisoner's  counsel 
before  he  made  his  concluding  argument,  and  he  declined  to 
introduce  it,  as  he  might  even  then  have  done.    Doubtless  he 
judged,  and  judged  correctly,  if  our  estimate  of  the  weight  of 
the  evidence  be  correct,  that  it  was  not  worth  the  sacrifice  of 
the  conclusion.     Assuming,  however,  that  the  evidence  would 
have  had  more  weight  with  the  jury  than  we  think  it  ought 
to  have  had,  there  is  a  want  of  diligence  shown  in  not  obtain- 
ing it  earlier.     If  the  &cts  stated  in  the  affidavit  of  Hughie 
be  true,  why  did  not  the  prisoner  and  his  brother,  Bufus 
Oneal,  direct  the  attention  of  counsel  to  it  when  he  was  cross- 
examining  Hughie  before  the  committing  Court  ?    If  the  evi- 
dence is  thought  important  as  showing  justification  for  the 
shooting,  the  prisoner  must  have  known  of  the  existence  of 
the  &ctB«     It  is  upon  the  hypothesis  that  he  .saw  the  occur- 
rences as  detailed  by  Hughie,  that  they  would  justify  him,  if 

« 
Vou  zLTn.  17. 
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at  all.  If  he  were  ignorant  of  them,  be  conld  hardly  lely  oa 
their  existence  as  justification. 

4th.  We  see  nothing  in  the  evidence  that  would  justify 
the  charge  upon  reasonable  fears.  A  man  who  could  have 
entertained  any  fears  at  all  of  serious  bodily  injury  to  Safhs 
Oneal^  from  the  &cts  as  developed  by  the  evidence^  must  have 
been  unreasonably  timid.  Had  the  prisoner  approached  An- 
thony firom  behind  and  clasped  him  around  the  armS|  his  ac- 
tion would  have  been  quite  as  effectual  in  preventing  injury 
of  any  kind  to  his  brother,  as  the  terrible  alternative  to  whidi 
he  resorted,  especially  with  many  bystanders  to  assist  in  the 
sepiEU*ation  of  the  parties,  if  assistance  were  necessary. 

6th.  We  think  the  verdict  amply  supported  by  the  evi- 
dence, and  in  strict  accord  with  the  charge. 

Judgment  affirmed. 


Eliza  A.  Eobson,  plaintiff  in  error  vs.  Phcebe  A.  Lcf- 

DRUM,  defendant  in  error. 

1.  If,  in  an  application  for  homestead  and  exemption  under  the  Act  of 
1868,  objectiona  be  filed  to  the  plat  and  valaation  of  the  realty,  and  the 
matter  is  postponed  by  the  Court  to  a  future  day,  it  is  not  too  late»  on 
the  arrival  of  that  day,  for  another  creditor  to  appear  and  file  objec- 
tions to  the  schedule  of  personalty. 

2.  A  widow  and  minor  children  are  not  entitled  to  an  exemption  of  per 
sonalty  in  ihe  estate  of  a  deceased  husband  and  father  if  they  have  al- 
ready received  the  value  of  one  thousand  dollars  in  specie  from  said 
eetate  allotted  as  the  *' year's  support"  under  the  provisions  of  the 
Code. 

Homestead.  Objections.  Practice.  Year's  support  Be- 
fore Judge  Robinson,  Baldwin  Superior  Court.  February 
Term,  1872. 

Eliza  A.  Robson,  as  the  head  of  a  ftmily,  petitioned  the 
Ordinary  of  Baldwin  county  for  the  setting  apart  of  a  home- 
stead of  realty  and  an  exemption  of  personally  in  the  estate 
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of  her  deceased  husband,  William  A.  Robson.  The  13th 
day  of  March,  1871,  was  appointed  for  hearing  the  applica- 
tion and  notice  given  by  advertisement  accordingly.  At  the 
appointed  time  objections  were  filed  to  the  plat  and  valuation 
of  realty  by  one  Joseph  Miller,  and  the  case  continued  to  No- 
vember 24th,  1871.  On  the  day  last  aforesaid,  Phcebe  A. 
Lindrum,  a  creditor  of  William  A.  Robson,  deceased  objected 
to  the  exemption  of  personalty  on  the  ground  that  the  appli- 
cant did  elect  and  receive  a  year's  support,  amounting  to 
J2000  00,  out  of  the  estate  of  her  deoeased  husband.  The 
Ordinary  allowed  the  exemption  of  personalty,  and  the  case 
was  carried  by  ap|)eal  to  the  Superior  Court  of  Baldwin 
county. 

When  the  case  was  called  in  the  Superior  Court  the  appli- 
cant demurred  to  the  appellant's  objections,  and  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  objections  were  not 
filed  on  or  before  March  13th,  1871,  the  day  fixed  by  the  Or- 
dinary for  passing  upon  the  application.  The  demurrer  and 
motion  were  overruled  by  the  Court,  and  the  applicant  excep- 
ted. 

The  caae  having  been  submitted  to  the  decision  of  the 
Court  upon  the  facts  aforesaid,  the  Court  held  that  the  appli- 
cant was  not  entitled  to  an  exemption  of  personalty. 

The  s^plicant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st  Because  the  Court  erred  in  overruling  applicant's  de- 
marrer  to  the  objections  of  appellant,  and  in  refusing  to  dis- 
miss the  appeaL  # 

2d.  Because  the  Court  erred  in  holding  under  the  facts 
aforesaid,  that  the  applicant  was  not  entitled  to  an  exemption 
of  personalty. 

The  motion  for  a  new  trial  was  overruled,  and  the  appli- 
«iint  excepted,  and  assigns  said  ruling  as  error  upon  each  of 
the  aforesaid  grounds. 

WlU^LBM  McKiKLBY,  for  plainti£r  in  error. 

CscAWFORP  &  WiLUiUisoN,  for  defendant 
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MoCat,  Judge. 

It  is  true  that  the  Act  of  1868  provides  that  any  person 
desiring  to  file  objections  to  an  application  for  homestead  and 
exemption,  shall  appear  at  the  time  and  place  specified  for  the 
hearing.    If  the  hearing  were  had  on  that  day,  and  a  judg- 
ment entered,  or  as  the  statute  requires  the  schedule  and  plat 
approved,  no  doubt  all  objections  would  be  too  late.    Bnt 
suppose  the  hearing  is  postponed,  as  was  done  in  this  case,  are 
objectors  concluded  because  they  do  not  appear  at  the  time 
and  place  specified  in  the  notice?    We  think  not    The  words 
of  the  Act  are,  "  the  time  and  place  for  passing  upon  the 
schedule,^'  etc.    But  suppose  that  time  is  postponed.    Besides, 
the  Act  does  not  say  that  the  objector  ^all  come  at  that  time 
and  place,  but  that  if  at  the  time  and  place  no  objection  shall 
be  filed  by  any  creditor,  the  Court  shall  approve,  etc.    Here 
a  creditor  did  file  objections,  and  the  day  for  passing  on  the 
schedule,  etc.,  was  I^ally  and  properly  postponed.    We  are 
not  disposed  to  construe  this  Act  harshly  as  against  creditors. 
It  is  a  proceeding  ex  parte  by  the  debtor.    The  notice  is  by 
publication,  and  all  experience  is,  that  but  few  of  the  parties 
at  interest  know  of  the  proceedings,  and  we  are  sorry  to  say 
that  we  fear  there  has  been  a  great  deal  of  finud  and  impo- 
sition practiced  fix)m  this  very  feet.     We  think  our  practice 
before  the  Ordinary,  in  other  cases,  is  the  true  practice.    This 
Court  has  held  that  a  new  party  may  come  in  with  new 
grounds  of  caveat  to  an  order  even  on  the  appeal,  and  we 
tflink  there  is  the  same  reason,  and  perhaps  more  for  such  a 
practice  in  these  cases.     We  have  held,  after  much  delibera- 
ation,  that  this  provision  for  a  widow  and  minor  children  is 
not  cumulative  to  the  other  provisions,  and  until  the  Legisla- 
ture alters  the  law  we  shall  adhere  to  that  ruling.    Xhis  widow 
and  minors  have  already,  of  the  husband's  property,  over 
$1,000  exempt  fix>m  his  debts.     We  think  that  satisfies  £hc 
statute.  Nor  do  we  think  the  feet  that  the  husband  died  before 
the  Act  of  1868,  alters  the  case.    That  Act  does  not  say  tbe^ 
shall  haVe  the  amount  of  (1,000  above  what  was  previously 
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allowed.    This  provision  for  the  &mily  is  wise  and  humane, 
and  based  on  a  proper  public  policy.    But  even  kindness  has 
ifg  limits^  and  we  think  the  Act  of  1868  reaches  the  limits. 
Jadgment  affirmed. 


M.  Fleshman  &  Company,  plaintiffs  in  error,  w.  George 
W.  Collier,  defendant  in  error. 

1>  Id  a  suit  in  which  one  of  the  iBsnes  is  whether  a  partnership  existed  or 
not  St  the  date  of  the  contract  sued  on,  evidence  of  the  existence  of 
partnership  some  three  months  after  the  date  of  the  contract  is  admis- 
sible, to  he  considered  bj  the  jury  with  other  evidence  tending  to  show 
tile  partnership  at  the  time  alleged. 
2.  lo  s  sait  against  a  partnership  in  which  a  plea  is  filed  hj  the  only  party 
flerred  that  he  is  not  a  member  of  the  firm,  but  not  denying  in  terms 
the  existence  of  snch  a  firm,  the  admission  of  the  person  so  served  that 
he  is  a  member  of  the  partnership  is  competent  evidence  against  him 
to  prove  his  connection  with  the  firm.    If  there  is  a  retnrn  of  non  est 
as  to  the  other  members,  and  they  fail  to  appear,  the  judgment  will 
bind  the  individual  property  of  the  party  served,  and  the  property  of 
the  firm  of  which  he  is  so  proved  to  be  a  member  at  the  date  of  the 
contract,  bat  of  no  other  firm. 

Partnership.    Service.     Judgment.    Before  Judge  Hop- 
kins.   Fulton  Superior  Court.    April  Term,  1871. 

Geoi^  W.  Collier  brought  case  against  M.  Fleshman,  Ben- 
jamin Franklin  and  William  Rich,  late  partners  in  leasing 
and  house  building,  using  the  firm  name  of  M.  Fleshman  & 
Company.  The  declaration  alleged  that  said  defendants  Had 
'laraaged  plaintiff  in  the  sum  of  $6,000  00;  for  that  said  de- 
ffoJaf  tSy  on  June  13th,  1865,  made  and  entered  into  a  written 
contract  with  plaintiff  substantially  as  follows,  to-wit:  Plain- 
tiif;  by  his  agent  and  attorney,  William  Ezzard,  agreed  to 
I'iase  to  said  defendants  his  brick  building  in  the  city  of  At- 
lanta, for  the  term  of  one  year  from  September  1st,  next.  In 
<y>ngideration  of  which  defendants  agreed  to  reconstruct  said 
building  one  story  high,  in  accordance  with  certain  specifica- 
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tions  in  the  contract  set  forth.  Defendants  to  have  the  refii- 
sal  of  said  store  house  after  the  expiration  of  said  lease  as  long 
as  they  may  desire  to  occupy  it — ^plaintiff  retaining  to  himsdf 
the  right  to  place  such  additional  stories  upon  said  building 
as  he  may  think  proper ;  provided  defendants  shall  not  be 
compelled  to  pay  rent  for  such  time  as  they  may  be  deprived 
of  the  use  of  their  said  store  in  consequence  of  the  making  of 
said  im{Hx>vements.  That  defendants  failed  and  refused  to 
erect  or  rebuild  said  house,  whereby  plaintiff  has  been  damaged 
^6,000  00. 

The  defendant,  William  Rich,  was  served,  and  a  retom  of 
non  ed  inventus  made  as  to  the  others. 

The  defendant,  Rich,  pleaded  the  general  issue  and  no 
partnership. 

On  the  trial  two  witnesses  for  plaintiff,  William  Ezzardand 
T.  K.  Ripley,  testified  that  they  saw  the  defendant.  Rich,  sign 
the  firm  name  of  M.  Fleshman  &  Company  to  a  written  oon* 
tract  dated  September  15th,  1865 ;  that  the  signature  was  ^'M. 
Fleshman  &  Company,  per  William  Rich  &  Company."  The 
defendant  objected  to  all  evidence  touching  this  instrument  or 
its  execution.  The  objection  was  overruled,  and  the  evidence 
admitted.  The  plaintiff  tendered  in  evidence  said  instru- 
ment; the  defendant  objected;  the  objection  was  overruled 
and  the  instrument  admitted.  The  contract  was  of  a  similar 
character  to  the  one  set  forth  in  the  declaration,  Fleshman  & 
Company  agreeing  to  erect  a  building  upon  a  certain  lot  in 
the  city  of  Atlanta,  in  consideration  of  the  lease  of  said  lot  to 
them  for  a  certain  length  of  time. 

The  jury  returned  a  vei'dict  for  the  plaintiff  for  the  sum  of 
$2,560  00,  principal  and  interest. 

The  defendant,  Rich,  moved  for  a  new  trial  upon  the  fol- 
lowing, among  other  grounds,  to-wit: 

1st.  Because  the  Court  erred  in  permitting  evidence  to  go 
to  the  jury  to  show  that  William  Rich  was  a  member  of  the 
firm  of  William  Rich  &  Company  long  subsequent  to  the  date 
of  the  contract  sued  upon. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  follows. 
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to-wit:  '^  It  must  appear  that  defendant  was  a  member  of  th^ 
firm  of  M.  Fleshman  &  Company  at  the  time  of  the  making 
of  the  contract,  and  that  the  contract  was  the  act  of  the  firm 
done  by  one  of  its  memberSi  or  by  an  agent  duly  authorize 
to  act  for  it;  or,  if  he  was  not  a  member,  that  the  contract  was 
made  by  some  one  who  assumed  to  act  as  his  agent,  and  he 
afterwards,  with  a  full  knowledge  of  all  the  &ctB,  ratified  it 
If  it  was  made  in  his  name  or  for  him  by  one  who  was  not 
authorised  to  act  fi>r  him,  and  he  subsequently,  with  a  know- 
ledge of  the  fiusts,  spoke  of  it  as  being  his  own  contract  and 
a^ppted  it  as  being  his  own,  he  would  be  bound  by  it,  and  if 
you  find  that  he  did  ratify  the  act  of  the  assumed  agent,  the 
ratification  would  relate  to  the  execution  of  the  contract,  and 
he  would  be  bound  by  it  as  though  he  had  authorized  it  in 
the  first  instance/' 

The  motion  for  a  new  trial  was  overruled  by  the  Court  and 
defendant  excepted,  and  assigns  said  ruling  as  error. 

D.  Pand  ;  W.  R.  Hammond  ;  P.  L.  Mynatt,  for  plain- 
tiffl  in  error. 

1st  Evidence  of  the  existence  of  the  firm  of  M.  Fleshman 
&  Company,  after  the  date  of  the  contract  sued  on,  was  inad- 
mis^ble:  1  Greenleaf 's  Ev.,  sees.  52,  448 ;  2  Ga.  R.,  244 ;  12 
/6idL,591 ;  13  Ibid.,  206;  20  Ibid.,  1 ;  25  Ibid.,  642;  Coll- 
yer  on  Part.,  sec.  772. 

2d.  The  Court  erred  in  charging  the  jury  that,  although 
William  Rich  was  not  a  member  of  the  firm,  that  if  the  con- 
tract  was  made  by  some  one  who  assumed  to  act  as  his  agent, 
if  he  afterwards  ratified  it,  he  would  be  liable :  Collyer  on 
Part,  sec  725 ;  Story  on  Agency,  sea  251 ;  1  Chitty's  PI., 
sees.  1,  44 ;  13  Maine  R.,  478 ;  5  Greenleaf  *s  R.,  379 ;  10 
John.  E.,  477 ;  6  Carr.  and  P.  R.,  535. 

lu  £.  BiiECKLEY;  John  Collier,  for  defendant 
IbL  The  contract  of  September  15th,  1865,  was  admissible 
as  evidence,  to  be  weighed  by  the  jury :  20  Ga.  R.,  15.    The 
case  of  Collier  vs.  Cross,  20  Georgia,  1,  is  relied  on  by  plain- 
tiff in  error.    That  case  was  decided  by  two  Judges,  only,  and 
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is,  perhaps,  not  fiilly  reported  as  to  all  the  material  &otB :  25 
Ga.  R.,  608.  The  report  does  not  so  state,  but,  doubdesB,  the 
suits  were  between  the  firm  and  other  persons,  who  weie 
strangers  to  the  case  then  on  trial.  If  this  is  true,  the  jadg- 
ments  offered  were  inter  alios  acta:  1  Phillips'  Ev.,  326; 
Cowen  and  Hill's  Notes,  571,  585;  Flarsons  on  Part,  195. 

2d.  Proper  construction  of  Collier  ps.  Cross :  31  Ga.  B., 
403 ;  Pars,  on  Part.,  sec.  194 ;  2  Greenleaf 's  £v.,  see.  483. 

3d.  Charge  on  the  subject  of  ratification  was  right:  1  Ga. 
R.,  418 ;  6  Ibid.,  166 ;  10  Ibid.,  362 ;  13  Ibid.,  46 ;  16  /6ii, 
424 ;  19  Ibid.,  596 ;  24  Ibid.,  310 ;  30  Ibid.,  695. 

MoNTQOHEBY,  Judge. 

1.  The  first  exception  considered  by  the  Court  in  this  esse 
was  the  overruling  of  the  objection  made  by  defendant  to 
proof  of  the  existence  of  the  partnership  of  M.  Fleshman  & 
Company,  and  that  he  was  a  member  of  it  some  three  months 
after  the  date  of  the  contract  sued  on.  The  strongest  case  re- 
lied on  by  the  plaintiff  in  error,  (and  defendant  below,)  is 
Cottier  et  al.  vs.  Gross  d  al.,  20  Georgia,  1.  In  that  case,  it 
was  decided  that  evidence  of  a  partnership,  existing  prior  to 
the  date  of  the  contract  sued  on,  was  inadmissible  to  show  its 
existence  at  that  date.  Then,  only  two  Judges  presided,  and 
one  of  them,  (Judge  Benning,)  himself,  overrules  the  fir^ 
point  decided  in  25  Georgia,  608.  The  second  point  decided 
in  Collier  vs.  Cross,  and  the  one  here  relied  on,  is  overruled 
in  Parsley  vs.  Ramsey,  31  Georgia,  403.  The  authority,  then, 
fiiils  the  plaintiff  in  error.  Is  not  the  reason  of  tlie  thing 
against  him  ?  How  impossible  would  it  often  be  to  prove  the 
existence  of  a  partnership  at  any  exact  date,  if^roof  that  the 
persons  allied  to  be  partners  so  acted  before  or  after,  or  be- 
fore and  aft^r  the  time  at  which  it  becomes  material  to  chai^ 
them  as  such,  is  all  that  can  be  reasonably  expected  in  many 
cases.  The  evidence  will  go  to  the  jury  for  what  it  is  worthy 
having  more  or  less  weight,  accordingly,  as  the  time  whei 
they  are  proved  to  have  been  partners,  is  more  or  less  remote 
firom  the  time  at  which  it  is  sought  to  charge  them  as  socfa, 
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and  to  be  considered  by  the  jury  with  the  other  evidence  in 
the  case;  as  fi>r  instance,  in  this  case,  the  introduction  of  Rich 
to  Ezzaidy  the  agent  of  the  plaintiff  below,  by  Cohen,  (who 
made  the  contract  as  agent  for  M.  Fleshman  &  Company  with 
Ezzard  as  plaintiff's  agent,)  as  a  member  of  the  firm,  and  the 
fiiilore  of  Rich  to  deny  it ;  and  again,  the  offer  of  the  plain- 
tiff to  Rich  to  cancel  the  agreement  or  to  submit  their  differ- 
ence growing  out  of  it  to  arbitration,  and  Rich's  refusal  to  do 
either,  still  not  denying  that  he  was  a  member  of  the  firm. 
We  are  satisfied  there  was  no  error  in  the  admission  of  this 
evidence. 

2.  The  next  ruling  of  the  Court  below  insisted  on  as  error, 
was  the  admissions  of  Rich  in  evidence  to  show  himself  a 
member  of  the  firm,  it  being  urged  that  such  admissions  were 
not  competent  until  proof  of  the  partnership  aliunde,  because 
it  affected  the  interests  of  the  other  alleged  members,  and 
bound  their  property  by  the  judgment.    To  support  this  ob- 
jection many  authorities  are  relied  on,  which  I  will  briefly  re- 
view: McCutohen  vs.  BankstoUy  2  Georgia,  244,  relied  on  by 
plaintiff  in  error  to  support  this  point,  was  an  attempt  to 
prove  admissions  of  an  alleged  partner,  not  a  party  to  the 
suit,  against  his  allied  copartner,  the  defendant    The  Court 
held  the  partnership  must  first  be  proved  to  the  satis&ction  of 
the  Court    The  existence  of  the  partnership  must  necessarily 
be  shown  to  make  the  admission  of  one  not  a  party  compe- 
tent against  the  defendant     The  Court  rejected  the  testimony 
because  not  satisfied  of  the  existence  of  the  pcurtnership,  as  he 
well  might  not  be — the  proof  showing  a  partnership  formed 
by  the  defendant  sometime  in  1856  or  1857  with   WiUiam 
Thomson  and  Z.  HoUoway,    The  note  sued  on  was  dated 
May  12th,  1837,  and  signed  Samuel  Thomson  &  Company. 
The  attempt  was  to  prove  the  admissions  of  Samuel  Thom- 
son against  the  defendant    In  12  Georgia,  591,  two  were 
sued,  and  the  admissions  of  one  held  inadmissible  against  the 
other^  until  the  joint  interest  was  otherwise  proved.     In 
Strauss  w.  Waldo,  Berry  &  Company,  25  Georgia,  641,  A 
and  C  were  sued  as  partners  on  a  note  signed  ^^A,^^    C  plead- 
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ed  DO  partoership.  No  proof  W€U  offered  that  he  was  a  pafi- 
ner:  Held,  that  such  proof  should  have  been  made;  the  plea 
east  the  onus  on  the  plaintiff.  It  will  be  reodlected  that  in 
the  case  at  bar  onlj  the  defendant.  Rich,  was  aned,  and  a  re- 
turn of  non  est  Bs  to  the  others.  Of  coarse,  under  the  Code, 
only  the  individual  property  of  Rich,  and  the  property  of  the 
firm  of  which  he  was  a  member,  are  bound  by  the  judgment 
It  will  be  perceived  from  the  short  synopsis  I  have  given  of 
the  chief  cases  relied  on  by  plaintiff  in  error,  that  the  evidence 
of  the  admissions  of  one  allied  partner  are  inadmiasible  ontH 
proof  of  partnership  by  other  means,  agaitust  his  alleged  pari^ 
ner,  but  surely  they  are  admissible  against  himself^  and  are  a 
sufficient  foundation  for  a  judgment  against  him  as  a  member 
of  the  firm,  which  will  bind  his  individual  property.  It  will 
be  borne  in  mind  that  Rich  no  where  denies  the  existence  of 
the  firm  at  the  date  of  the  contract.  His  plea  goes  only  to 
the  extent  that  he  was  not  then  a  member  of  it. 

It  was  not  necessary,  then,  under  section  1888  of  the  Code 
to  prove  the  existence  of  such  a  firm  as  M.  Fleshman  &  Com- 
pany— ^that  is  conceded  by  the  ibrm  of  the  plea — ^but  only 
that  Rich  was  a  member  of  it.    The  judgment  binds  only  the 
individual  property  of  Rich,  and  the  property  of  a  firmdoii^ 
busii^ess  at  the  date  of  the  contract  sued  on,  under  the  name 
of  M.  Fleshman  &  Company,  of  which  Rich  was  a  member. 
If  property  be  levied  on,  under  the  judgment  and  claimed  by 
a  firm  bearing  that  name,  proof  that  Rich  was  no  member  of 
it  at  the  date  of  the  contract  would  discharge  the  levy.  Again, 
by  what  right  does  Rich  object  to  this  evidence?    All  that 
the  authorities  relied  on  show,  is  that  the  evidence  is  not  ad- 
missible as  against  other  members  of  the  alleged  poartnetAip* 
They  are  not  here  oljecting.    Suppose  A  is  sued  and  permits 
judgment  to  go  by  defitult,  and  the  plaintiff  proves  his  ehim 
by  evidence  that  might  have  been  excluded  had  the  ease  been 
contested,  it  will  not  be  denied  that  the  evidence  was  pn>p~ 
erly  admitted,  the  defendant  not  choosing  to  appear  and  ob- 
ject Now,  suppose  A  and  B  sued  as  partxiers,  and  both  served, 
A  pleads  no  partnership,  and  B  permits  judgment  to  go  by 
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de&alt  On  the  trial  it  is  proposed  to  prove  the  partnership 
by  A's  admissions.  Can  he  object  in  behalf  of  B  ?  As  against 
him,  the  evidence  is  good :  2  Greenleaf 's  Evidence,  section 
484.  As  against  B  it  is  incompetent,  but  B  does  not  choose 
to  object:  Greenleaf 's  Evidence,  177.  The  case  at  bar  is  not 
so  strong.  The  judgment  will  not  even  bind  the  other  al- 
leged members  to  the  existence  of  the  partnership. 

In  McPherson  vs.  Bathbone,  7  Wendell,  220,  it  is  said, "  the 
declarations  of  one  of  several  partners  cannot  be  given  in  evi- 
dence to  prove  a  partnership,  only  as  against  the  person  making 
them."    In  Whitney  va.  E.  Ferris,  impleaded  with  others,  10 
Johns.,  66,  the  plaintiff  sued  three  defendants,  as  partners.    E. 
Ferris  was  served,  and  a  return  of  non  eststato  the  others.   The 
plaintiff  offered  to  give  in  evidence  the  declarations  and  acts 
of  Jonathan  Ferris,  (one  of  the  two  not  served,)  to  show  that 
Bostwick,  (the  other  of  the  unserved  partners,)  was  in  part- 
nership with  Jonathan  and  Elijah  Ferris.  Defendant's  counsel 
objected  to  any  evidence  of  the  declarations  or  ads  of  J.  Ferris, 
implicating  E.  Ferris,  until  the  plaintiff  had  first  proved  the 
£ict  of  a  partnership  between  the  three  persons  charged.    The 
Chief  Justice  overruled  the  objection,  and  admitted  the  evi- 
dence.   The  jury  found  for  the  plaintiff,  and  defendant  moved 
to  set  aside  the  verdict.    The  Court  say,  "the  declarations 
and  acts  of  Jonathan  Ferris  are  evidence  to  show  that  he  con- 
sidered  himself  a  partner  with  Bostwick  and  Elijah  F^ris, 
but  they  are  not  evidence  directly  to  implicate  or  charge  Eli- 
jah with  being  a  partner.    They  were,  therefore,  admitted  in 
this  case  in  too  broad  a  latitude,  and  we  cannot  say  what  in- 
fluence they  might  have  had  with  the  jury  in  chaining  Elijah 
directly  as  a  partner.    We  cannot  certainly  determine  but 
that  if  those  declarations  had  been  understood  and  declared 
to  operate  only  as  an  admission  of  Jonathan  Ferris  against 
himself,  the  jury  might  have  found  a  different  verdict'' — and, 
therefore,  a  new  trial  was  granted. 

That  case  and  the  one  at  bar  run  vety  nearly  parallel — ^the 
difierence  being  that  the  party  served  in  the  present  case  is  the 
one  whose  declarations  are  ofiered  in  evidence  to  prove  him  a 
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partner.    If  the  case  just  referred- to  be  law,  as  we  think  it 
is,  they  are  clearly  admissible. 
We,  therefore,  affirm  the  judgment. 


John  Phinizy,  plaintiff  in  error  vs.  The  City  Council  of 

Augusta,  defendant  in  error. 

[The  following  head-noteB  are  by  McCat  and  Moxtoomert,  Jadges. 
How  fi&r  the  principles  there  enunciated  differ  from  the  news  of  Warvkb, 
Chief  Justice,  will  be  seen  by  reference  to  the  opinions.] 

Any  incorporeal  rights  which  may  lawfully  be  granted,  as  to  the  right  to 
divert  water  from,  or  the  right  to  flow  water  upon,  the  land  of  aDOiher, 
may  be  acquired  by  prescription,  to- wit:  by  the  uninterrupted  use  and 
enjoyment  thereof  for  twenty  years. 

The  owner  of  land  through  which  there  flows  a  stream  of  water  may  not 
divert  the  same  so  as  to  interfere  with  the  enjoyment  thereof  by  the 
land  owners  upon  the  stream  above  and  below.  But  this  rule  does  not 
apply  to  the  water  falling  upon  land  as  by*rain  or  snow,  and  a  mani- 
cipal  corporation  is  not  liable  to  an  action  for  damages,  because  by  its 
streets,  roofs  and  drains,  it  causes  the  water  from  rains  and  other 
water  produced  upon  its  surface,  to  flow  upon  adjoining  lands  which 
are  the  natural  outlets  of  such  water,  even  though  such  water  is,  by  these 
means,  concentrated  into  a  stream  and  would,  otherwise,  have  flowed 
over  said  land  in  many  small  streams. 

If  a  municipal  corporatjon  introduce,  within  its  boundaries,  water  for 
manufacturing  purposes,  and  by  turning  said  water  into  its  drains  in- 
crease the  water  flowing  into  adjoining  lands  to  the  damage  of  the  same, 
an  action  will  lie  for  the  damages  against  the  corporation,  and  this  is 
true,  even  if  the  increased  water  thus  cast  upon  the  adjoining  land  is 
emptied  thereon  to  prevent  the  said  canal  from  overflowing  its  banks, 
or  by  reason  of  the  actual  overflow  of  said  banks,  provided  the  adjoin- 
ing lands  would  not  have  been  overflowed  without  said  canal 

The  measure  of  damages  for  any  illegal  overflow  of  lands  is  the  actual 
damages  coming  to  the  land  by  such  illegal  overflow. 

Trespass.  Municipal  corporation.  Drainage.  Charge  of 
Court.  Before  Judge  Gibson.  Richmond  Superior  Court. 
January  Term,  1872. 

John  Phinizy  brought  case  aginst  the  City  Council  of  Au- 
gusta, allying  in  his  declaration  substantially  the  foIloTring 


ATLANTA,  JULY  TERM,  1872.  261 

•        Phinizy  vs.  The  City  Council  of  Angasta. 

&ctB :  That  he  has  been  for  fifteen  years  the  owner  of  a  certain 
tract  of  land  in  the  county  of  Richmond^  lying  southeast  firom 
the  city  of  Augusta ;  that  defendant  has  so  constructed  the 
dnuDS  leading  from  said  city,  that  almost  all  the  water  passes 
upon  his  land,  and  so  covers  it  as  to  render  it  comparatively 
of  bat  little  value ;  that  said  conduct  of  defendant  commenced 
many  years  ago,  but  since  January  1st,  1861,  has  been  grad- 
nallj  growing  worse  and  worse  as  the  city  increases  in  size  and 
population ;  that  he  has  repeatedly  notified  defendant  of  the 
nnisance  to  which  he  was  subjected,  and  has  received  verbal 
promises  of  redress  which  have  never  been  complied  with ; 
that  defendant  owns  the  Augusta  Canal,  leading  firom  Bull 
Sluice,  in  said  county,  on  the  Savannah  river,  to  the  city  of 
Aagusta,  in  which  said  city  there  are  three  levels  of  said  canal, 
the  first  two  being  used  for  manufacturing  purposes,  and  the 
third  as  a  waste  way  to  return  the  water  from  the  other  levels 
to  the  Savannah  river;  that  on  said  third  level  there  is  con- 
stnicted  a  flood  gate  on  Marbury  street  where  it  crosses  said 
street,  intended  to  be  closed  when  the  water  in  the  Savannah 
river  is  so  high  as  to  back  up  and  fill  said  third  level,  thereby 
preventing  an  overflow  in  such  portions  of  the  city  as  said  third 
level  passes  through ;  that  during  such  high  water  as  renders 
it  necessary  to  close  said  gate,  the  mills  and  manufacturers  on 
the  second  level  of  said  canal  are  prevented  from  running  by 
reason  of  want  of  outlet  for  their  waste  water,  and  said  de- 
fendant has  caused  to  be  constructed  at  the  eastern  end  of  said 
third  level  a  gate  whereby  the  water  is  discharged  across 
Twiggs  street,  through  the  ditches  used  for  the  drainage  of 
the  city ;  that  plaintiff's  land  has  been  subjected  to  many  and 
repeated  overflows  by  reason  of  said  discharge  of  water  firom 
said  canal  for  the  past  nine  years,  and  has  thereby  rendered  it 
almost  valueless  fi)r  cultivation,  causing  it  to  become  yearly 
of  less  value ;  that  in  July,  1869,  said  defendant  caused  to  be 
deepened  and  enlarged  through  the  lands  of  the  estate  of 
Charles  Delaigle,  which  alone  separated  the  property  of  plain- 
tiff firom  the  city  of  Augusta,  and  nearly  to  the  line  of  plain- 
tiff's land,  the  principal  sewers  and  drains  of  said  city  whereby 
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the  volume  of  water  distributed  and  dischai^ged  upon  plaintiff's 
land,  has  been  greatly  increased^  cultivation  of  the  soil  impe- 
ded,  and  ingress  and  %ress  almost  stopped  daring  the  winter 
fieason,  of  all  of  which  defendant  has  had  notice ;  that  said 
defendant,  for  the  benefit  of  said  city,  for  the  past  nine  years, 
has  been  turning  all  the  water  from  said  city  towards  the  land 
of  plaintiff;  prays  that  process  may  issue,  etc. 

The  defendant  pleaded :  Ist.  The  general  issue.  2d.  That 
the  several  supposed  causes  of  action  did  not  accrue  within 
four  years  next  before  the  commencement  of  said  action.  3d. 
That  the  overflow  of  plaintiff's  land  is  caused  by  the  nataral 
configuration  of  the  land  adjoining  and  near  to  plaintiffs  prop- 
erty, and  by  the  natural  water  shed  of  the  adjoining  and  adja- 
cent lands,  and  not  through  the  agency,  direct  or  indirect,  of 
artificial  or  unnatural  disturbance  of  said  natural  water  shed 
or  drainage. 

The  evidence  is  unnecessary  to  an  understanding  of  the 
decision  of  the  Court,  and  is,  therefore,  omitted. 

The  jury  returned  a  verdict  in  fevor  of  the  defendant. 
The  plaintiff  moved  for  a  new  trial  upon  the  following  groonds, 
to-wit: 

1st.  Because  the  verdict  was  contrary  to  law,  and  strongly 
and  decidedly  against  the  weight  of  the  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  "that  the  plaintiff  is  entitled  to  recover  unless  the  de- 
fendant can  show  the  right  to  overflow  existing  by  grant  or 
prescription." 

3d.  Because  the  Court  refused  to  charge  the  jury  as  reques- 
ted by  plaintiff's  attorney,  "  that  the  right  to  overflow  is  such 
an  interest  as  must  be  created  in  writing,  and  defendant  most 
show  its  existence,  to  relieve  it  firom  liability,  if  any  damage 
has  been  sustained." 

4th.  Because  the  Court  refiised  to  charge  the  jury  as  re- 
quested by  plaintiff's  attorney,  "  that  the  overflow  of  land, 
for  the  purpose  of  relieving  the  drains  and  sewers  of  a  mnni- 
oipal  corporation,  is  taking  of  private  property  for  public  uses, 
and  compensation  must  be  paid  therefor." 
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5th.  Because  the  Court  refused  to  charge  the  jury  as  request 
ted  by  plaintiff's  attorney,  ''that  if  it  appear  that  the  natural 
flow  of  water  &lling  on  the  land  occupied  by  the  city  of  Au- 
gasta, is  towards  and  upon  the  plaintiff's  land,  the  building 
of  a  large  city  and  the  construction  of  drains  therefrom,  whereby 
laige  quantities  of  water,  more  than  of  nature,  are  thrown 
upon  the  plaintiff's  land,  it  is  taking  of  an  easement  for  which 
compensation  must  be  paid." 

6th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  "that  if  the  defendant  is  the  owner  of  a  canal  for 
manufitcturing  purposes,  it  is  bound  to  manage  and  control 
the  same,  so  as  not  to  injure  the  property  of  others,  and  it  has 
no  right  to  use  the  drains  of  the  city  and  thereby  discharge 
upon  the  property  of  private  citizens  a  greater  volume  of  water 
than  would  liave  occurred  in  the  natural  course  of  events." 

7th.  Because  the  Court  charged  the  jury,  "that  if  the 
plaintiff  purchased  any  land  liable  to  overflow  from  the  drains 
of  the  city  of  Augusta,  it  was  his  misfortune,  and  he  could  not 
recover,  as  a  man  must  purchase  land  subject  to  any  overflow, 
irom  any  natural  cause,  at  his  own  risk." 

8th.  Because  the  Court  charged  the  jury,  "that  it  was  the 
duty  of  every  municipal  corporation  to  keep  open  its  drains 
and  sewers,  and  that  if  damage  ensued  from  the  flowing  of 
water  therefrom,  in  its  natural  course,  the  defendant  was  not 
liable." 

9tb.  Because  the  Court  charged  the  jury,  "that  if  the  de- 
fendant caused  any  damage  by  turning  off  the  water  of  the 
Augusta  Canal  through  the  drains  of  the  city,  it  was  respon- 
sible therefor,  but  that  it  was  not  liable  for  any  damage  caused 
by  overflowing  the  banks,  or  for  discharging  the  wajter  to 
avoid  overflow." 

10th.  Because  the  Court  charged  the  jury,  "that  plaintiff 
was  not  entitled  to  recover  for  damage  incurred  at  any  time 
prior  to  four  years  before  suit  was  commenced." 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  plaintiff  excepted  and  assigns  said  ruling  as  error. 
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Frank  H.  Miller,  for  plaintiflF  in  error. 

1st.  A  person  has  no  right  to  turn  water  from  his  own  land 
on  the  land  of  another :  Adams  vs.  Walker,  34  Conn.,  466. 

2d.  The  right  to  overflow  must  exist  by  prescription  or 
grant :  4  McCord,  96 ;  Crabb,  R.  P.,  251. 

3d.  It  is  sach  an  interest  in  land  as  must  be  created  in 
writing  under  the  statute  of  frauds :  4  John,  81 ;  29  Geor- 
gia, 264;  3  Geoi^ia,  83;  Code,  1940;  12  Georgia,  242;  Cook 
w.  Duer,  decided  March  5,  1872. 

4th.  A  municipal  corporation  has  no  greater  power  than 
natural  persons,  except  through  the  exercise  of  the  right  of 
eminent  domain  and  payment  of  just  compensation :  25  Wis- 
consin, 223;  41  Illinois,  502;  30  Georgia,  154.  And  this 
right  of  eminent  domain  can  only  exist  as  to  land  within  the 
corporate  limits. 

5th.  As  to  any  property  owned  by  the  city  they  are  re- 
sponsible for  damages  caused  by  want  of  care :  2  Denio,  445 ; 
Mayor,  etc.,  vs.  Bailey;  Barrow  t?8.  Mayor,  etc.,  of  Baltimore; 
2  American  Jurisprudence,  203;  10  Ohio,  159. 

A.  R.  Wright,  for  defendant. 

Ist.  Where  there  has  been  a  verdict  of  the  jury  upon,  the 
merits  of  the  issue  between  the  parties^,  and  the  Judge  refuses 
a  new  trial,  this  Court  will  not  disturb  the  verdict  if  there  be 
any  evidence  to  sustain  it:  38  Georgia,  129 ;  39  peorgia,  68, 
119,  223,  359;  40  Georgia,  115;  41  Georgia,  63,  94,  125, 
215;  42  Georgia,  146, 163. 

2d.  Where  the  verdict  is  right  in  itself,  a  new  trial  will  not 
be  granted  on  the  ground  of  misdirection  by  the  Judge :  6 
Georgia,  324 ;  10  Georgia,  429 ;  14  Georgia,  65 ;  15  GecHrgia, 
155;  17  Georgia,  267,  435;  22  Gwrgia,  237;  33  GecH^ 
173,  207;  37  Georgia,  456,  195,  94;  30  Georgia,  485,  857; 
42  Georgia,  244,  306,  609 ;  41  Georgia,  186,  507,  675 ;  40 
Georgia,  423. 

3d.  An  easement  in  the  soil  of  another  may  be  acquired  by 
prescription,  by  twenty  years'  adverse  and  unintermpted  en- 
joyment :  Melvin  w.  Whiting,  13  Pick,  184 ;  Hazzard    tw. 
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RobiDSon,  3  Mason,  272;  Goringen  &  Summers,  2  Iredell, 
229.  See  also  Pool  &  Lufburrow  vs.  Lewis,  41  Greorgia,  162. 
4tli.  All  actions  for  damages  to  realty  shall  be  brought 
within  four  years  after  the  right  of  action  accrues:  Code,  sec- 
tion 3003. 

Wasster,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  damages  for  causing  water  to  be  thrown 
upon  the  plaintiff's  land  by  the  construction  of  their  drains 
and  sewers  &om  the  city  of  Augusta,  for  the  benefit  of  the 
city.    On  the  trial  of  the  case,  the  jury  found  a  verdict  for 
the  def^dants*    A  motion  was  made  for  a  new  trial,  on  the 
several  grounds  of  error  set  forth  in  the  record,  which  was 
overmled  and  the  plaintiff  excepted.    The  Court  charged  the 
jury,  in  addition  to  other  charges  given  to  them,  *'  that  if  the 
plamtiff  purchased  any  land  liable  to  overflow  from  the  drains 
of  the  city  of  Augusta,  it  was  his  misfortune,  and  he  could 
not  recover,  as  a  man  must  purchase  land  subject  to  overflow, 
from  any  natural  cause,  at  his  own  risk."    This  charge  of  the  • 
Court,  in  view  of  the  fiwts  of  the  case,  was  error,  in  my  judg- 
ment   Whilst  it  may  be  true,  as  a  general  rule,  that  if  a  man 
purchases  land  subject  to  overflow  from  natural  causes,  he  pur- 
chases it  at  his  own  risk,  still,  that  general  rule  was  not  appli- 
cable to  the  facts  of  this  case.    The  plaintiff's  land  was  below 
the  city,  and  if  it  was  overflowed  by  water  which  naturally 
accumulated  by  the  rains  which  fell  upon  the  city  and  the  sur- 
rounding more  elevated  land,  and  naturally  run  down  towards 
and  upon  the  plaintiff's  land,  over  other  land  between  the  city 
and  the  plaintiff's  land,  as  the  Qod  of  nature  made  it  to  run, 
then  the  plaintiff  could  not  recover ;  but  that  is  not  the  case 
made  by  the  evidence  in  the  record.    The  water  which  Mia 
apon  the  city  by  natural  rains,  as  well  as  that  which  had  been 
introduced  into  the  city  for  manu&cturing  and  other  purposes, 
is  ooncraitrated  into  drains  and  sewers,  constructed  by  the  de- 
fendants for  the  benefit  of  the  city,  and  is  thus  precipitated 
upon  the  plaintiff's  land.    The  water  which  flows  from  the 
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city  towards  the  plaintiff's  land  is  not  pennitted  to  flow  over 
the  other  land  between  the  city  and  his  land  in  its  natural 
course,  so  as  to  allow  any  portion  of  it  to  be  absorbed  in  its 
transit,  but  it  is  concentrated  and  confined  to  the  drains  and 
sewers  constructed  by  the  defendants  for  the  benefit  of  the 
city.  This  charge  of  the  Court  assumes  that  the  oyerflow  of 
the  plaintiff's  land,  fix>m  the  drains  constructed  by  the  city 
for  its  own  benefit,  was  an  overflow  of  his  land  from  a  natural 
causej  whereas,  the  overflowing  of  the  plaintiff's  land  bj  the 
construction  of  the  defendants'  drains  was  caused  by  artificial 
means,  created  by  the  defendants  for  their  own  benefit.  If,  by 
the  construction  of  such  drains  and  sewers  to  cany  off  the 
water  which  naturally  &lls  upon  the  city,  and  the  water 
which  has  been  introduced  into  the  city  by  means  of  the 
canal,  a  greater  volume  or  quantity  of  water  is  thus  thrown 
upon  the  plaintiff's  land  than  otherwise  would  be  there  but 
for  the  construction  of  the  defendants'  drains  and  sewers,  then 
the  defendants  are  liable  to  the  plaintiff  for  whatever  damages 
he  may  have  sustained  thereby,  although  the  water  may  ran 
in  its  natural  course  in  the  drains  and  sewers  so  constructed  by 
the  defendants.  I^  by  the  introduction  of  an  increased  quan- 
tity of  water  into  the  city  by  means  of  the  canal,  when  added 
to  the  natural  fiili  of  water  thereon,  the  drains  and  sewers  con- 
structed by  the  defendants  to  carry  off  such  water  cause  a 
greater  quantity  of  water  to  be  thrown  on  to  the  plaintiff's 
land  than  would  otherwise  be  there,  it  is  a  nuisance,  for  which 
he  may  maintain  his  action  for  damages. 

A  nuisance,  as  defined  by  the  law,  is  anything  that  worketh 
hurt,  inconvenience  or  damage  to  another,  and  the  fiict  that 
the  act  done  may  otherwise  be  lawful  does  not  keep  it  fiom 
being  a  nuisance :  Code,  2949.  The  alienee  of  the  person 
owning  the  property  injured  may  sue  for  a  continuance  of  the 
nuisance :  Code,  2950.  As  was  said  by  Lumpkin,  Judge,  in 
Bonner  vs.  Wdlbom,  7  Georgia  Reports,  327,  "  so  jealous  and 
guarded  have  been  the  Courts  relative  to  this  matter,  that  they 
have  steadily  ruled  that  a  person  never  can,  by  prescription  or 
otherwise^  acquire  a  right  to  maintain  a  nuisance.^'     The  prin- 
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dple  of  the  law  applicable  to  such  cases  is,  that  a  continuance 
of  the  nuisance  constitutes  a  new  cause  of  action^  from  day  to 
iajf  so  long  as  the  nuisance  continues  to  exists  in  fiivor  of  the 
party  injured  thereby. 

The  Court  also  charged  the  jury,  "that  it  was  the  duty  of 
every  municipal  corporation  to  keep  open  its  drains  and  sew- 
ers, and  that  if  damage  ensued  from  the  flowing  of  water 
therefrom  in  its  natural  course^  the  defendants  were  not  lia- 
ble.'' This  charge  of  the  Court^  as  applicable  to  the  fiicts  of 
the  case,  was,  in  my  judgment,  error.  The  latter  part  of  it 
ignores  the  real  question  in  issue  between  the  parties,  to-wit : 
Whether  the  defendants,  by  the  construction  of  their  drains 
and  sewers  to  carry  off  the  water  from  the  city,  had  thrown  a 
greater  quantity  of  water  upon  the  plaintiff's  land  than  other- 
wise would  have  been  there;  but  the  Court  in  effect  told  the 
jniy,  that  if  damage  ensued  to  the  plaintiff  from  the  flowing 
of  water  from  the  defendants'  drains  and  sewers,  in  its  natu- 
ral course  thereiny  the  defendants  were  not  liable,  whether 
the  quanti^  of  water  thrown  on  the  plaintiff's  land  was  in- 
creased  thereby  or  not 

The  Court  further  charged  the  jury,  "that  if  the  defendants 
eansed  any  damage  by  turning  off  the  water  of  the  Augusta 
canal  through  the  drains  of  the  city,  they  were  responsible 
therefor,  but  that  they  were  not  liable  for  any  damage  caused 
by  overflowing  the  banks,  or  for  discharging  the  waters  to 
avoid  overflow." 

This  charge,  in  my  judgment,  was  also  error,  and  calcu- 
lated to  mislead  the  jury.  The  effect  of  the  charge  was  to 
tell  them  that  the  defendants  might  discharge  the  water 
through  their  drains  upon  the  plaintiff*s  land,  to  avoid  an 
overflow  of  the  same  caused  by  turning  off  the  water  of  the 
Augusta  canal  through  the  drains  of  the  city,  without  being 
liable  for  any  damages.  It  is  true,  the  Court  did  not  tell  the 
jury,  in  so  many  words,  that  the  defendants  might  discharge 
the  water  which  run  in  their  drains  from  the  Augusta  canal 
on  the  plaintiff's  land,  to  prevent  an  overflow  of  their  drains, 
without  being  liable  for  damages;   but  where  else  was  the 
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water  to  be  discharged^  aooording  to  the  facts  in  the  case,  if 
BOt  on  the  plaintiff's  land?  It  was  the  duty  of  the  defend- 
antSy  when  thej  undertook  to  oonstract  drains  and  sewers  for 
the  purpose  of  carrying  off  the  water  from  the  city,  so  to  cod- 
stract  and  manage  the  same  as  not  to  overflow  the  land  of 
other  people^  and  if  they  fidled  to  construct  their  drains  of 
sufficient  capacify  to  do  so^  they  certainly  had  no  legal  ri^ 
to  discharge  the  water  on  the  plaintiff's  land  to  avoid  an  over- 
flow of  their  own  drains.  According  to  the  general  prind- 
ples  of  the  law  applicable  to  the  &cts  of  this  case^  as  I  under- 
stand them,  the  defendants  (a  municipal  corporation)  were 
bound  so  to  construct  and  manage  their  drains  and  seweis  for 
the  benefit  of  the  dty  as  to  cany  off  the  water  therefrom  with- 
out injury  to  the  rights  of  others;  and  if,  by  the  nnskillfiil 
construction  of  such  drains  and  sewers,  or  by  the  negligent 
management  of  the  same  by  the  defendants^  their  agente,  or 
servants,  injury  and  damage  results  there&om,  they  are  liable 
for  such  injury  and  damage.  The  main  controling  question 
in  this  case  is,  whether  the  plaintiff  has  been  injured  and 
damaged  by  the  defendants  in  consequence  of  having  a  greater 
quantity  of  water  thrown  upon  his  land  by  the  defendants' 
drains  and  sewers,  for  the  benefit  of  the  city,  than  would  other- 
wise be  there  if  such  drains  and  sewers  had  not  been  con- 
structed to  carry  off  the  water  from  the  city  including  that  in- 
troduced by  the  Augusta  canal,  under  its  present  manage- 
ment by  the  city  authorities.  Although,  in  my  judgment, 
there  is  a  preponderance  of  evidence  in  fiivor  of  the  plaintiff, 
still  I  would  not  disturb  the  verdict,  but  for  the  errors  in  the 
charge  of  the  Court  to  the  jury ;  the  case  was  not  fliirly  sub- 
mitted to  the  jury  under  the  law  applicable  thereto. 
Let  the  judgment  of  the  Court  below  be  reversed. 

McCat,  Judge,  concurring. 

I  do  not  entertain  a  doubt  but  that  the  right  to  flow  water 
upon  another's  land  is  an  easement  that  may  be  acquired  bj 
prescription — ^that  is,  by  twenfy  years'  Tmintemipted  enjoj- 
ment  of  the  right.    The  rule  that  the  statute  of  limitations 
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does  not  run  in  &vor  of  a  naisanoe^  only  applies  to  public 
naisanoeSy  and  grows  out  of  the  impropriety  of  imputing 
laches  to  the  public :  7  East,  195 ;  4  Burrows,  2163 ;  4  Mass.^ 
522;  42  IVIaine,  160.  On  the  other  hand,  it  is  laid  down  in 
ADgell  on  Water  Courses,  as  a  general  rule,  that  the  special 
right  to  a  use  of  a  water  course,  or  to  flow  water  upon  the 
land  of  another  may  in  all  cases  be  acquired  by  prescription: 
Angell  on  Water  Courses,  section  200,  and  he  says  again,  sec- 
tion 206,  "  we  are  aware  of  no  authority,  English  or  Ameri- 
can, which  gainsays  the  doctrine  that  the  upper  proprietor  of 
land  may,  by  a  use  for  a  sufficient  period  of  time,  acquire  a 
right  to  keep  open  an  ancient  agricultural  drain  or  ditch 
through  land  below,  for  the  purpose  of  draining  his  own 
premises." 

One  can  acquire  the  right  to  the  land  itself  by  use  and  pos- 
^ssion,  and  it  would  be  strange  if  one  could  not  acquire  by 
the  same  method  a  mere  easement  over  it.    And  the  books 
are  fall  of  cases  acknowledging  the  right:  1  B.  and  P.,  400 ; 
3  East,  294;  11  East,  371;  6  East,  208;  1  Camp,  263;  2 
Brod.  &  Bing.,  667  ;  1  Sim.  &  Stuart,  203 ;  3  B.  &  A.,  76. 
I  think,  for  this  reason,  that  the  right  to  throw  the  sur&oe  wa- 
ter ialling  on  the  city  into  the  river,  by  a  ditch  or  drain  through 
this  land,  if  it  has  been  exercised  for  twenty  years  by  the  city 
without  interruption,  is  established  by  prescription.    But  I 
thbk,  also,  that  the  sur&oe  water  which  &lls  from  heaven 
over  land  and  has  not  got  into  a  stream,  belongs  to  the  owner, 
and  he  can  use  it  or  turn  it  at  his  pleasure.    If  he  keeps  his 
Land  ploughed,  so  that  it  sinks  into  the  earth,  or  if  he  builds 
houses  upon  his  land,  or  paves  it  so  that  the  water  must  run 
off  over  other  lower  land,  in  either  case  he  does  no  legal  hurt. 
This  is  a  natural  servitude  which  the  lower  land  owes  to  the 
higher,  and  cultivation  and  improvement  would  be  impossi- 
ble if  the  rules  applying  to  running  streams  were  to  extend 
to  sorfiice  water:  See  Angell  on  Water  Courses,  section  108,  (a,) 
where  the  subject  is  fully  discussed  and  the  authorities  cited. 
But  I  think  the  city  has  no  righlTto  introduce  water  by  a 
canalj  so  as  to  make  an  artificial  stream,  and  so  use  that  water 
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as^  either  by  want  of  proper  care^  or  by  design^  to  flood  the 
plaintiff's  land. 

There  is  no  pretenoe  that  this  canal  has  been  fi>r  twenty 
years  pouring  water  over  this  land.  There  is  evidence, 
however,  that  it  does  often  happen  that  the  water  from  the 
canal  is  let  off  through  the  ditches,  and  that  the  land  of  the 
plaintiff  is  flooded  thereby,  and  we  think  the  law  ooght  to  have 
been  given  to  the  jury  on  this  evidence.  As  to  the  natand 
drainage  of  the  city — ^waste  water  used  by  the  people,  etc— we 
think  the  lower  land  mnst  bear  the  burden  of  it;  but  the 
escape  water  of  the  canal — ^the  flow  from  its  overronning  its 
gates,  etc. — are  a  wrong,  if  such  flow  exists,  to  the  plainti^ 
which  the  city  baa  no  right  to  inflict,  and  we  think  the  case 
ought  to  go  back  and  be  reheard  on  this  point.  As  we  under- 
stand the  case,  even  the  statute  of  limitations  does  not  bdp 
this  view  of  it,  as  the  canal  has  been  used  to  overflow  in  this 
^7  for  Hie  period  of  twenty  years. 

MoNTGOHEBT,  Judge,  ccmcnrred  in  the  views  eitertained 
by  McCay,  Judge,  but  furnished  no  opinion. 


Thomas  C.  Milleb  d  al.,  plaintifis  in  error  V9.  Fraitcis  M. 

FiSK,  defendant  in  error. 

1.  Where  title  to  property  is  deriyed  from  an  award,  the  aibitfat<»t  bafe 
a  lien  for  their  proportion  of  their  compensation  dae  by  the  person  to 
whom  it  was  awarded,  upon  the  property  so  awarded,  snperior  to  s 
mortgage  executed  by  such  person  after  the  date  of  the  awaid,  but 
before  it  is  entered  on  the  minntes  of  the  Coari. 

2.  A  judgment  upon  an  award  shonld  follow  the  award,  and  where  thst 
provides  that ''  the  cost  of  this  award  and  of  the  needful  proceedbgt 
to  make  it  the  judgment  of  the  Court  shall  be  equally  borne  in  equi 
degree  by  each  and  evexy  party  hereto,  including  just  oompeasatiott  to 
the  arbitrators,  to  be  set  forth  in  the  order  making  the  award  the  jodg- 
ment  of  the  Court,"  the  judgment  should  be  against  each  par^  to  th« 
submission  for  his  aliquot  proportion  of  the  expenses  and  bo  more^ 
and  not  agfunt  a  portion  of  the  parties  for  the  whole  cost.  Wher« 
there  were  four  parties  to  the  submission,  under  snefa  an  award,  and 
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the  mm  of  $140  00  is  fixed  by  the  order  of  the  Coort  as  the  compensa- 
.  tioD  of  the  arbitrators,  each  party  is  liable  for  $36  00,  and  no  more. 

Arbitration  and  award.  Lien  of  arbitrators  for  fees.  Judg- 
ment on  award.  Before  Judge  Wbioht.  Troup  Superior 
Court    May  Term,  1871. 

The  issues  in  this  ease  arose  upon  a  rule  against  the  sheriff 
of  Troup  counly,  for  the  distribution  of  a  certain  fund  in  his 
hands  arising  from  the  sale  of  a  certain  tract  of  land,  on  the 
fiist  Tuesday  in  June,  1869,  under  a  mortgage  execution  in 
&vor  of  Francis  M.  Fisk.  It  appears  from  the  bill  of  ex- 
ceptions and  the  record,  that  said  land  was  purchased  by  one 
Samnel  Akers,  from  Shirley  Sledge,  senior ;  that  there  existed 
the  vendor's  lien  against  said  property  and  divers  other  claims. 
To  dear  the  clouds  resting  upon  the  title  to  the  property,  all 
questions  in  issue  were  submitted  by  the  parties  interested,  on 
Much  22d,  1866,  to  the  arbitrament  and  award  of  Thomas 
C.  Miller,  Benjamin  H.  Bigham  and  George  C.  Heard.  The 
four  parties  to  the  submission  were  Shirley  Sledge,  Shir- 
ley Sledge,  as  administrator  of  Samuel  Curtwright,  Shirley 
Sledge,  jr.,  as  agent  of  the  administrator  of  Collins  Sledge 
and  Samuel  Akers.  The  award  was  made  on  March  24th, 
1866,  a  portion  of  which  was  as  follows : 

''The  cost  of  this  award  and  of  the  needful  proceedings  to 
make  it  the  judgment  of  the  Court  shall  be  equally  borne  in 
eqnal  d^ree  by  each  and  every  party  hereto,  including  just 
compensation  to  the  arbitrators,  to  be  set  forth  in  the  order 
making  this  award  the  judgment  of  the  Court.'' 

At  May  term,  1866,  of  the  Superior  Court,  the  following 
order  was  passed : 

^Upon  motion,  it  is  ordered  that  the  foregoing  award  and 
proceedings  be  made  the  judgment  of  the  Court,  and  be  entered 
on  the  minutes  of  this  Court,  the  compensation  of  the  arbi- 
trators to  be  as  follows :  to  Benjamin  H.  Bigham,  $100  00, 
and  to  T.  C.  Miller,  $20  00,  and  to  George  C.  Heard,  $20  00, 
the  estate  of  Samuel  Curtwright  and  Samuel  Akers,  both  to 
be  alike  liable  and  bound  therefor,  also  for  the  costs  which 
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shall  be  $6  50.''  On  May  6th,  1866,  Samuel  Akers  execu- 
ted said  mortgage  on  said  land  to  Francis  M.  Hsk,  for  the 
som  of  $6,475  00,  which  was  recorded  on  May  7th,  1866. 
On  June  12th,  1866,  an  execution  issued  in  &yor  of  the  arbi- 
trators, against  Samuel  Akers  for  (^140  00,  for  compensatioD, 
besides  costs,  based  on  the  order  making  the  award  the  judg- 
ment of  the  Court  A  rule  absolute  was  taken  on  the  Fisk 
mortgage  on  November  18th,  1868,  and  execution  issued  on 
December  30th,  1868.  The  question  for  the  decision  of  the 
Court  was  which  of  the  two  forgoing  executions  took  pre- 
cedence. 

The  Court  instructed  and  ordered  the  sheriff  to  pay  over 
the  fund  in  his  hands  to  the  mortgi^  execution  in  &Tor  oi 
Francis  M.  Fisk.  Whereupon,  Thomas  C.  Miller  and  the 
other  arbitrators  excepted,  and  now  assign  said  ruling  as  error. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 

Speeb  &  Speeb  i  C.  W.  Mabby,  for  defendant. 

MoNTGOMEBY,  Judge. 

1.  The  lien  of  a  judgment  founded  on  an  award  under  ibe 
Code  relates  back  to  the  date  of  the  award— certainly  so  fiur 
as  to  take  precedence  of  any  lien  of  equal  d^ree  created  on 
the  property  (by  the  party  to  whom  it  was  awarded,  and  the 
foundation  of  whose  title  is  the  award,)  between  the  date  of 
the  award  and  the  day  it  is  made  the  judgment  of  the  Court 
It  is  analogous  to  a  mortgage  given  but  not  recorded  imme- 
diately, although  recorded  within  the  time  required  by  law. 
Or  to  a  judgment  at  common  law,  when  appeeds  were  allowed, 
confirmed  on  appeal. 

2.  This  Court  has  at  least  twice  decided  very  lately  that 
judgments  must  follow  the  verdicts  on  which  they  are  founded. 
It  has  also  held  an  award  to  be  equivalent  to  a  verdict :  WhiU- 
lock  V8.  Orew,  28  Greorgia,  291.  Hence,  under  the  firsts  of 
this  case,  the  judgment  should  have  been  against  each  party 
to  the  award  for  $35  00,  and  no  more. 

Judgment  reversed. 
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Ja^ies  J.  Reid  d  (d.,  plaintifis  in  error^  vs.  T.  D.  Flippex, 

defendant  in  error. 

1.  He^  delay  by  a  creditor  to  sue  the  principal  debtor  until  tbe  bar  of 
the  statute  of  limitations  has  attached,  as  between  themi  does  not  dis- 
charge the  security  if  he  has  been  sued  in  time.  The  snrety  is  not 
damaged  by  the  delay,  since,  if  he  has  to  pay  the  debt,  he  can  recover 
from  the  principal  in  the  implied  contract  to  hold  him  harmless,  and  the 
ri((ht  to  sue  does  not  exist  in  this  implied  contract  until  the  money  be 
in  fact  paid  by  the  security. 

2.  When  in  a  suit  to  recover  the  purchase  money  of  some  mules,  the 
eridence  showed  that  the  vendor  made  false  representations  as  to  the 
age  of  the  mules,  and  that  the  vendee  had  relied  on  and  acted  upon 
said  representations ;  it  was  error  in  the  Court  to  charge  the  jury  that 
the  defendant  could  not  set  up  said  false  representations  in  defense  to 
the  suit  unless  it  further  appeared  that  he  could  not  at  the  time  have 
discovered  the  truth  by  using  the  ordinary  caution  of  a  prudent  trader. 

3.  In  a  sait  ag^nst  the  securities  to  a  promissory  note,  the  principal  not 
havmg  been  sued,  it  is  not  a  good  objection  to  the  competency  of  the 
payee  in  the  note  as  a  witness  on  the  trial,  to  show  that  the  principal 
contractor  is  dead,  and  this  is  specially  true  if  the  securities  were 
present  at  the  contract  and  were  sworn  as  witnesses  on  the  trial. 

Principal  and  securify.  Indulgence.  Statute  of  limita- 
tions. Vendor  and  purchaser.  False  representations.  Dili- 
gence. Party  as  witness.  Before  Judge  Parkott.  Catoosa 
Superior  Court    February  Term,  1872. 

T.  D.  Flippen  brought  complaint  against  Mark  LoTi^ery, 
C.  L.  jReid  and  James  J.  Beid,  principals,  and  William  Bal- 
lew  and  C.  D.  McFarland,  securities,  on  the  following  prom- 
issory note,  to-wit : 

"?925  00. .  Chattanooga,  September  24th,  1860. 

"Fifteen  months  afker  date  we  promise  to  pay  to  the  order  of 
X.  M,  Pope,  or  beaner,  nine  hundred  and  twenty-five  dollars, 
value  received. 

(Signed}^  "  Mark  Lowery, 

«C.  L.  Reid, 
"James  J.  Reid, 
"  Wm.  Ballew,  Security. 
"  C.  D.  McFarland,  Security.'' 
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The  declaration  was  filed  in  office  on  September  7th,  1867. 
James  J.  Beid  was  served  on  September  24th,  1867,  and  re- 
turns of  nan  est  inventus  made  as  to  Mark  Lowenr,  C.  L 
Beid  and  William  Ballew.  C.  D.  McFarland  was  served  on 
September  16th,  1867. 

The  defendants,  James  J.  Beid  and  C.  D.  McFarland,  plead- 
ed that  the  note  sned  on  was  given  for  fifteen  mnles  porcbaaed 
firom  the  payee  of  said  note,  and  that  said  pajee  at  the  time 
of,  and  before  the  sale,  fiilsely  and  fraudulently  represented 
that  said  mules  were  only  twelve  months  old,  when  in  &ct 
they  were  three  years  old ;  that  by  reason  of  said  fidse  state- 
ments the  purchasers  were  induced  to  buy  said  mules;  that 
said  mules  were  worth  $800  00  less  as  they  were,  than  if  thej 
had  been  of  the  age  represented  by  said  payee;  that  plaintiff 
took  said  note  with  full  notice  of  the  foregoing  fiu^. 

And  for  fiirther  plea,  defendants  say  that  they  are  only  se- 
curities on  said  note ;  that  the  principals  have  been  discharged 
by  fiulure  to  sue  them,  and  that  they  are,  therefore,  discharged. 
These  pleas  were  filed  at  February  term,  1870.  The  jury 
returned  a  verdict  for  the  plaintiff  for  $600  00  principal, 
and  $326  00  interest.  The  defendants  moved  for  a  new  trial 
upon  the  following,  among  other  grounds,  to-wit : 

1st.  Because  the  Court  erred  in  admitting  the  testimony  of 
N.  M.  Pope,  it  appearing  that  C.  L.  Beid,  one  of  the  con- 
tracting parties,  was  dead. 

2d.  Because  the  Court  erred  in  refusing  to  diarge  the  jmj 
as  requested,  to-wit:  ''That  if  Beid  is  security  only  on  the 
note  sued  on,  and  if  no  suit  was  brought  against  the  princi- 
pals belbre  January  1st,  1870,  then  he  is  discharged;  that  if 
the  evidence  shows  that  the  plaintiff  has  fidled  to  prosecnte 
his  claim  against  the  principals  until  it  h  barred  as  to  them 
and  they  are  released,  the  securities  are  also  released,"  and  in 
charging  in  lieu  of  the  above  request,  ''that' if  there  was  a 
good  cause  of  action  against  the  sureties  at  the  time  the  soit 
was  commenced,  they  are  not  discharged  by  the  statutory  bar 
as  to  the  principak  since  the  suit  was  commenced." 

3d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
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lo^  to-wit:  ''If  the  plaintiff  has  done  any  act  bj  which 
the  principal  was  discharged  jfrom  liability,  it  would  relieve 
the  snretieB  from  Uability.  If  the  suit  was  brought  by  phin- 
tiff  against  the  defendants  when  he  had  a  valid  cause  of  action, 
and  the  principals  in  the  note  were  relieved  from  liability  on 
the  note  after  suit  was  brought  and  prior  to  the  trial  by  the 
running  of  the  statute  of  limitations,  this  would  not  be  such 
a  discharge  as  to  relieve  defendants  if  they  are  shown  to  be 
fittieties. 

Eveiy  man  who  deals  with  his  fellow  in  ordinary  transac- 
tions is  expected  to  exercise  ordinary  caution  in  examining 
and  jndging  the  property  in  which  he  trades  with  reference  to 
sign,  fi)rm,  color,  age,  appearance  and  other  patent  qualities. 
Traders  are  expected  to  judge  when  they  have  a  fair  chance 
to  exercise  their  judgment     If  men  merely  judge  badly  or 
act  unwisely  in  their  trades,  the  Courts  of  the  country  cannot 
aid  them.    Every  trader  is  required  to  deal  fairly  and  to  avoid 
fraudulent  representations,  and  if  a  man  violates  these  just  re- 
quirements, he  violates  the  law,  and  the  Courts  will  relieve 
his  victim  from  the  damf^ing  effects  of  such  fraudulent  repre- 
sentations.   If  in  a  trade  one  man  tells  another  that  a  horse 
is  seven  years  old  and  the  animal  is  really  ten  years  old,  and 
the  party  buying  has  an  opportunity  to  examine  for  himself 
he  must,  if  he  trades,  stand  by  his  bargain." 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
defendants  excepted  and  assign  said  ruling  as  error  upon  each 
of  the  grounds  aforesaid. 

E.  M.  DoDBOK ;  W.  H,  Payne,  for  plaintiffi  in  error. 
D.  A.  Walker,  by  brie^  for  defendant. 

McCay,  Judge. 

The  note  sued  on  is  a  joint  and  several  note.  The  holder 
had  the  right  to  sue  all  or  either  of  the  parties  to  it,  at  his 
pleasure.  He  saw  fit,  before  the  statutory  bar  attached,  to  sue 
the  securities  only.    This  he  had  a  right  to  do,  by  the  very 
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terms  of  the  contract ;  nor  has  it  ever  been  held  that  it  is  any 
wrong  to  the  principal  to  fiiil  to  bring  suit  against  him  at  the 
same  time  as  suit  is  brought  against  the  surety.    True^  under 
our  law^  if  this  be  done,  and  a  judgment  be  got  against  the 
principal,  the  surety,  if  he  pay  the  money,  has  a  right  to  use 
the  judgment  against  the  principal,  but  this  is  an  advantage 
which  comes  to  the  surety  by  an  act  of  the  holder,  which  he 
may  or  may  not  do,  at  his  option.    The  surety  has  always  the 
right,  by  notice  under  the  Code,  to  compel  suit  against  the 
principal,  but  if  he  neglect  to  give  the  notice,  he  cannot  com- 
plain.   As  we  have  said,  the  plaintiff  had  an  undoubted  right 
of  action  against  the  securities,  alone,  when  this  suit  was 
brought.    Does  the  &ct  that,  since  the  bringing  of  the  suit, 
the  statute  of  limitations  has  barred  a  suit  by  the  plaintiff 
against  the  principal  destroy  this  right  against  the  securities? 
The  foundation  of  all  the  rules  discharging  the  surety  for  ads 
or  n^lect  of  the  creditor  is,  that  these  acts  have  injured  the 
8urety«    And  if  the  neglect  of  the  creditor  to  sue  the  prind- 
pal  until  the  statutory  bar  attaches  so  operated  as  to  injure 
the  surety,  I  should  hesitate  to  hold  the  surety  bound.    Bat, 
in  our  opinion,  the  attaching  of  the  statutory  bar  between  the 
principal  and  the  creditor  does  not  injure  the  security.    If  he 
be  still  bound  and  has  the  debt  to  pay,  the  right  to  recover 
the  money  paid  out  of  the  principal  still  exists,  notwithstand- 
ing the  note,  the  obligation  to  the  creditor,  be  barred.    The 
right  of  the  surety  arises  from  the  date  of  the  payment    He 
has  no  right  of  action  until  then,  and  his  right  is  not  on  the 
note  or  original  debt,  but  on  his  having  paid  the  money  for 
the  principal's  use.    At  the  making  of  this  original  note,  there 
was  raised  by  the  law  a  contract  between  the  principal  and 
sureties  to  the  effect  that  if  they,  or  either  of  them,  paid  the 
debt,  he,  the  principal,  would  repay  it.     Until  either  of  the 
sureties  has  paid  the  debt,  no  right  of  action  accrues. 

We  decided  in  the  case  of  Ezzard  vs.  WorrUl,  44  GreorgiOy 
€29,  that  a  surety  who  since  1865  had  paid  the  prindpars 
debt,  contracted  before  1865,  did  not  become  a  creditor  of  the 
principal  until  the  actual  payment,  and  this  though  the  debt 
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was  in  judgment  against  both  parties.     The  truth  is,  the  pay- 
ment of  a  note  bj  the  surety  discharges  it,  and  the  action  by 
the  surety  is  not  on  the  note,  but  for  money  paid.     The  rule 
is  laid  down  in  the  English  text  books :   Pitman,  196,  197 ; 
see  also,  Theobald  on  Principal  and  Security,  on  same  point, 
without  qualification,  that  mere  delay  to  sue  the  principal  does 
not  discharge  the  surety.     And  this  very  sensible  reason  is 
given,  that  the  surety  has  always  the  right  to  pay  and  sue 
himself:    See  also,  the  same  rule  in :   2  American  Leading 
Cases,  255,  and  note  of  authorities  there  cited.     It  is  true, 
none  of  those  cases,  so  &r  as  we  have  been  able  to  examine 
them,  are  cases  where  the  delay  had  resulted  in  the  attaching 
of  the  statutory  bar  in  &vor  of  the  principal.     But  the  princi- 
ple upon  which  all  these  cases  go,  is  that  the  act  of  the  creditor 
which  releases  the  security  must  be  some  act  which  prevents 
the  security  from  his  right  to  pay  and  sue  the  principal  him- 
self.   In  Ker  w.  Brandon,  2  Howard,  (Mississippi,)  910,  and 
in  Johnson  vs.  The  Planters'  Bank,  4  Smead  &  M.,  170,  it 
was  held  that  the  &ilure  of  a  creditor  to  present  the  debt  to 
the  administrator  of  the  principal  within  the  time  required  by 
the  statute  of  Mississippi  for  presenting  debts  to  an  adminis- 
trator, did  not  discharge  the  surety,  and  this,  though  by  the 
iaw  of  Mississippi,  a  debt  not  thus  presented  is  not  payable 
oat  of  the  assets.    And  this  has  also  been  held  in  New  Hamp- 
shire: 8  New  Hampshire  Reports,  389.    There  are  some  re- 
marks by  me  in  the  case  of  Turner  vs,  McCdrihyy  42  Georgia, 
491,  indicating  a  different  opinion  from  the  present  decision. 
That  case,  however,  stands  on  peculiar  ground,  and  I  am  my- 
self now  satisfied  that  my  reasoning  there  is  not  sound. 

2.  We  think  the  Court  erred  in  his  charge  to  the  jury  on 
this  point.  We  find  no  authority  for  the  qualification  laid 
down  by  the  Judge.  A  vendee  of  personal  property  has  a 
right  to  rely  on  the  representations  of  the  seller.  If  they  are 
of  such  a  character  as  to  deceive,  and  he  is  deoeivedy  the  seller 
is  liable  for  his  deception.  True,  if  the  statements  are  so  pal- 
pably false  as  that  they  could  not  deceive  or  mislead,  they  are 
not  actionable ;  but  this  is  rather  matter  of  evidence  than  of 
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law.  If  the  buyer  is,  in  fiict,  deceived  bj  his  trust  in  the 
seller's  word,  be  has  been  damaged  by  his  act.  It  is  going 
too  £»*  to  say  that,  in  a  sale,  the  buyer  must  look  out  for  him- 
self, and  that  he  has  no  right  to  rely  on  the  statements  of  the 
seller.  A  very  large  number  of  men,  especially  when  they 
come  to  buy  a  horse,  do  not  pretend  to  examine  and  trust  alto- 
gether to  the  statements  of  the  seller.  We  have  looked  pretty 
diligently,  and  can  find  no  authority  for  this  qualification  to 
the  general  rule,  that  if  the  seller  makes  false  statements,  and 
they  deceive  the  buyer  in  a  material  matter,  he  is  liable  for 
his  deceit. 

3.  It  would  be  grossly  unfiiir  to  exclude  the  payee  in  this 
note,  when  the  defendants  who  signed  it  are  witnesses.  The 
reason  of  the  exception  in  the  evidence  Act  is,  that  one  ptftj 
to  a  contract  ought  not,  in  a  suit  in  which  the  other  party 
(who  is  dead)  is  interested,  be  permitted  to  give  his  sworn 
statement  when  he  cannot  be  met  by  the  other  side.  Here, 
two  of  the  original  contractors  are  living,  one  of  them  was 
sworn,  and  all  the  reason  of  the  law  fitils.  The  dead  man's 
estate  is  not  a  party ;  this  judgment  does  not  bind  it.  The 
question  on  trial  is  between  the  plaintiff  and  the  defendants, 
and  they  are  all  alive. 

Judgment  reveraed. 


John  R.  Wilson,  plaintiff  in  error,  vs.  Elizabeth  Ansley, 
by  her  next  j&iend,  defendant  in  error. 

A  lanatic  wbo  has  no  guardian  is  within  the  equity  of  the  14tlL  section  of 
the  Relief  Act  of  1870;  and  where  a  suit  is  brought  in  the  name  of  the 
lunatic  by  next  friend,  on  a  contract  made  before  June,  1865,  no  affi* 
davit  of  the  payment  of  taxes  need  be  filed. 

Belief  Act  of  1870.  Tax  affidavit.  Exception.  Lanatic. 
Before  Judge  Gbeene.  Newton  Superior  Court.  September 
Term,  1871. 
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This  case  was  submitted  to  the  decision  of  the  Court,  with- 
out the  intervention  of  a  juxy,  upon  the  following  agreed 
stsitemeat  of  &ct8 : 

''That  the  contract,  which  is  the  foundation  of  the  Ji.  fa,, 
was  made  prior  to  June  Ist,  1865 ;  that  at  the  time  of  making 
the  contract,  the  plaintiff  had  a  guardian ;  that  she  was  then 
fwft  compos,  and  has  been  in  the  lunatic  asylum  ever  since 
the  making  of  the  contract  up  to  the  present  time ;  that  her 
guardian  died  in  1863,  and  she  has  had  no  guardian  since  that 
time;  that  the  nominal  plaintiff,  Penelope  W.  O.  Lazenby, 
widow  of  the  guardian,  has  had  the  assets  of  the  estate  of  the 
non  oompos  in  her  hands  since  the  death  of  the  guardian, 
managing  and  controlling  them,  and  is  now  doing  so. 

The  questions  upon  the  above  statement  of  facts  arose  upon 
an  affidavit  of  ill^ality  filed  by  John  B.  Wilson  to  an  execu- 
tion in  &vor  of  Elizabeth  Ansley,  by  her  next  friend,  on  the 
ground  *'  that  the  plaintiff  in  execution  has  not  paid  all  legal 
taxes  chargeable  by  law  on  said  debt  from  the  time  of  the 
Slaking  or  implying  of  said  contract  or  debt  until  the  further 
proceeding  of  said  execution/' 

The  Court  passed  the  following  order:  "It  is  adjudged 
and  ordered,  that  the  fiids  of  said  case  show  the  plaintiff's  case 
to  be  within  the  provisions  of  section  14  of  the  Act  of  October 
I3th,  1870,  entitled  'An  Act  for  Belief  and  Becoupment,' 
which  excused  the  plaintiff  for  the  non-payment  of  taxes,  if 
said  taxes  are  unpaid ;  and  it  is  further  ordered  and  adjudged 
by  the  Court,  that  the  illegality  in  this  case  be  overruled." 
To  which  order  plaintiff  in  error  excepted,  and  assigns  the 

same  as  error. 

• 

Cjlabk  &  Pace,  for  plaintiff  in  error. 

E.  H.  Pottle  ;  John  J.  Floyd,  for  defendant. 

Montgomery,  Judge. 

L^;iBlatures  do  not  require  impossibilities.  To  require  a 
lanatic,  without  a  guardian  and  in  the  insane  asylum,  to  pay 
taxes^  is  to  require  an  impossibility.    Hence^  in  that  view, 
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the  Act  of  1870,  reqairing  an  affidavit  of  the  payment  of  taxes 
to  be  attached  to  all  executions  obtained  on  oontracts,  made 
before  June,  1865,  before  levy  or  sale,  does  not  embrace  sadi 
an  execution  issued  in  fiivor  of  the  lunatic.  If  this  is  not 
true,  then  surely  a  lunatic  is  within  the  equity  of  the  foa^ 
teenth  section  of  the  Act,  which  exempts  widows  and  mmors 
from  its  operation. 
Judgment  affirmed. 


Elizabeth  Aksley,  by  her  next  friend,  plaintiff  in  error,  v8. 
JoHK  R.  Wilson,  defendant  in  error. 

Where  an  affidavit  of  illegality  was  pending  at  the  passage  of  the  Relief 
Act  of  October  18th,  1870,  and  soon  after  the  passage  of  that  Act  the 
affidavit  of  payment  of  taxes  was  attached  by  the  plaintiff  in  ezecotioa 
to  the  Ji,  fa,  and  filed  in  office,  and  the  case  was  regularly  called  at 
the  succeeding  March  term  of  the  Court,  up  to  which  time  no  counter- 
affidavit  to  the  affidavit  of  the  payment  of  taxes  had  been  filed  by  the 
defendant,  nor  was  any  evidence  offered  by  him  in  support  of  his  affi- 
davit of  illegality,  whereupon  the  illegality  was  on  motion  dismissed, 
it  is  too  late  then  for  him  again  to  arrest  the  plaintiff's  execution  by 
filing  the  counter-affidavit  provided  for  in  the  fifth  section  of  the  Belief 
Act  of  1870. 

Illegality.  Second  affidavit.  Relief  Act  of  1870.  Tax 
affidavit.  Before  Judge  Greene.  Newton  Superior  Court. 
September  Term,  1871. 

An  execution  in  &vor  of  Elizabeth  Ansl^,  by  her  next 
friend,  against  John  R.  Wilson,  for  the  sum  of  $1,627  50 
principal,  besides  interest  and  costs,  dated  October  4th,  1867, 
based  upon  a  judgment  entered  up  on  September  26th,  1867, 
was,  on  March  3d,  1868,  levied  upon  certain  property  of  de- 
fendant. On  November  12th,  1870,  an  affidavit  as  to  tbe 
payment  of  the  taxes  due  upon  said  indebtedness  was  filed  by 
the  plaintiff,  as  required  by  the  Act  of  October  13th,  1870. 

On  March  3d,  1869,  defendant  filed  an  affidavit  of  illegal* 
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itfy  statii^  that  said  ezecation  was  based  upon  a  judgment 
obtained  on  a  note  signed  and  executed  prior  to  June  Ist, 
1865,  ^'that  said  note  fidls  under  the  Belief  Laws  of  said 
State,  and  affiant  (John  B.  Wilson)  further  states  that  he 
desires  to  take  the  benefit  of  the  remedy  provided  for  in  these, 
said  Relief  Laws,  according  to  equity.'^ 

At  the  March  term,  1871,  the  above  and  foregoing  affida- 
vit was  dismissed,  and  the  execution  ordered  to  proceed. 

On  April  4th,  1871,  the  defendant  filed  a  second  affidavit 
of  illegality,  in  which  was  allied  that  the  plaintiff  had  not 
paid  all  I^al  taxes  as  required  by  the  Act  of  October  ISth, 
1870, 

At  the  September  term,  1871,  counsel  for  plaintiff  moved 
the  Court  to  dismiss  said  second  affidavit  of  illegality,  on  the 
groond  that  defendant  was  estopped  by  the  decision  of  the 
Court  on  the  first. 

The  motion. was  overruled  and  plaintiff  excepted,  and  now 
assigns  said  ruling  as  error. 

J.  J.  Floyd;  E,  H.  Pottle,  for  plaintiff  in  error.. 

Clakke  &  Pace,  for  defendant. 

MoNTGOHEBT,  Judge. 

Section  3450,  of  the  Code,  allows  a  defendant  in  fi.  fa,, 
who  has  filed  an  affidavit  of  illegality  to  amend  it  ingtarkJbery 
f>7  inserting  new  and  independent  grounds,  provided  he  will 
swear  that  he  did  not  know  of  such  grounds  when  the  origi- 
r.al  affidavit  was  filed.  Here  the  defendant  had  full  oppor- 
tunity to  amend  his  affidavit  under  this  section,  but  neglected 
to  do  so,  and  permitted  his  illegality  to  be  dismissed  without 
^»fl*ering  to  make  the  amendment.  He  has  had  his  day  in 
Courts  and  should  not  now  be  permitted  again  to  delay  the 
plaintiff  in  the  assertion  of  her  rights.  Indeed,  the  record 
in  this  case  has  attached  to  it^  by  inadvertence  we  suppose, 
the  agreed  state  of  fiicts  which  properly  belonged  to  the  case 
of  Wtbon  vs.  Anslejf,  (preceding  case^)  from  which  it  appears 

You  ZLTU.   19. 
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that  the  plaintiff  in  ^  /a.  is  a  lunatic,  and  under  the  deds- 
ion  in  that  case  the  proposed  defense  would  not  avail  the  de- 
fendant. 
Judgment  reversed. 


Allen  H.  Greer,  plaintiff  in  error,  vs.  Martha  E.  Haug- 
ABOOK,  administratrix,  et  al.^  defendants  in  error. 

1.  Section  721  of  the  Code  prohibiting  the  establishment  of  private  fer- 
ries within  three  miles  of  any  public  bridge,  does  not  prohibit  the  es- 
tablishment of  a  private  ferry  within  three  miles  of  a  public  ferry. 

2.  Section  724  of  the  Code  authorizing  the  owner  of  any  land  throiigh 
which  a  stream  passes,  on  both  aides  of  said  stream,  to  establish  a 
bridge  or  ferry  thereon  at  his  own  expense,  and  charge  toll  for  cross- 
ing, is  to  be  construed  in  harmony  with  section  2207,  which  provides 
that  the  right  to  construct  a  bridge  or  establish  a  ferry  for  private  use, 
within  or  adjoining  lands,  is  appurtenant  to  the  ownership  of  the  land, 
but  the  right  to  establish  and  keep  a  public  bridge  or  ferry  is  a  fran- 
chise, and  must  be  granted  by  the  State,  and  so  construing,  section  T24 

-  is  only  to  be  understood  to  apply  to  a  private  ferry,  which  the  owner  of 
the  lands  may  establish  for  his  private  use,  and  which  he  may  also  oc- 
casionally use  for  carrying  others  over  and  charge  toll  therefor,  bat 
which  he  cannot  commonly  and  usually  use  for  such  purpose,  so  as  to 
make  the  same  a  public  ferry. 
8.  A  franchise  of  a  ferry  is  the  subject  of  sale,  and  may  be  transferred 
and  inherited. 
/  4.  A  franchise  of  a  ferry  may  be  lost  by  non-user,  but  under  section  16S0 
f       of  our  Revised  Code,  the  forfeiture  only  dates  from  the  judgment  of  & 
Court  of  competent  jurisdiction  declariug  the  forfeiture. 

Injunction.  Public  and  private  ferry.  Public  bridge. 
Siparian  rights.  Franchise.  Forfeiture.  Before  Judge 
Clark.    Macon  county.    At  chambers.    August  27thy  1872. 

Allen  H.  Greer  filed  his  bill  against  Martha  £.  Haugabook 
as  administratrix  upon  the  estate  of  Danid  Haugabook,  de- 
oeasedy  Zacariah  Quick,  William  P.  Drumwright,  James  A 
Smith,  William  Miner  and  James  P.  McCall,  containing  sub- 
stantially the  following  all^aiions : 
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That  on  the  day  of  December,  1868,  oomplainant 

leased  from  the  Ordinary  of  Macon  county  the  ferry  known 
and  distinguished  as  the  ferry  between  the  towns  of  Oglethope 
and  Montezuma,  across  Flint  river,  for  the  term  of  five  years, 
and  in  accordance  with  said  lease  he  erected  a  substantial 
bridge  across  the  creek,  placed  a  good  and  safe  rope  and  boat 
across  the  river,  and  has  promptly  transported  all  persons 
seeking  to  cross  at  the  rates  prescribed  by  law;  that  complain- 
ant entered  into  bond  with  security  for  the  purpose  of  in- 
demnifying the  county  against  loss  and  for  the  faithful  per- 
formance of  his  part  of  the  said  contract ;  that  the  net  profits 
of  said  ferry  amount  to  about  ^400  00  per  annum;  that  at 
the  time  the  aforesaid  contract  was  entered  into  there  was  no 
feny  or  toll  bridge  on  Flint  river  nearer  than  Danville,  in 
Somter  county,  and  Lanier,  or  a  few  miles  above,  in  Macon 
coanty;  that  the  estate  of  Daniel  Haugabook  is  possessed  of 
certain  real  estate,  lying  on  both  sides  of  Flint  river,  within 
two  or  three  miles  above  the  ferry,  leased  by  complainant ; 
that  Martha  E.  Haugabook,  administratrix  upon  said  estate 
has  entered  into  a  contract  with  certain  persons  to  open  a  ferry 
across  Flint  river  for  the  free  use  of  the  public ;  that  there 
is  no  order  of  Court  for  said  ferry,  no  bond  and  security  given 
to  protect  the  public  against  loss  or  damage ;  that  very  many 
years  ago  there  was  a  ferry  kept  on  said  land,  but  it  has  been 
abandoned  for  more  than  twenty-three  years,  and  whatever 
right  or  franchise  existed  has  long  since  ceased;  that  said  land 
has  passed  through  the  hands  of  various  parties,  and  the  pub- 
lic road  leading  to  said  former  ferry  on  either  side  of  the  river 
long  since  discontinued  as  such  and  closed  up ;  that  the  use 
of  said  ferry  by  this  public,  either  free  or  for  toll,  will  very 
greatly,  if  not  entirely  destroy  the  profits  of  the  feiry  leased 
by  complainant ;  that  said  administratrix  has  combined  with 
the  other  defendants  to  open  and  run,  free  of  expense  to  the 
traveling  public,  the  old  ferry  on  the  lands  belonging  to  the 
estate  of  Daniel  Haugabook,  deceased,  without  authority  of 
law  and  in  violation  of  the  rights  of  complainant.     Prayer, 
that  the  writ  of  injunction  may  issue  to  said  defendants^  enjoin- 
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log  and  Festraining  them  from  using  or  permitting  others  to 
use  the  ferry  oa  the  lands  of  said  Daniel  Haugabook  for  the 
purpose  of  carrying  the  public^  either  free  or  for  toll ;  that  the 
writ  of  subpoena  may  issue. 

Martha  E.  Haugabook,  administratrix,  answered  the  bill, 
substantially,  as  follows : 

That  complainant's  rights,  under  said  lease  were  not  exda- 
sive,  and  especially  did  not  prevent  the  owners  of  lands  on 
both  sides  of  said  river  from  reopening  a  ferry  on  their  own 
lands ;  that  defendants,  with  frill  authorify  from  the  heirs  of 
Daniel  Haugabook,  have  proceeded  to  put  in  operation  a  ferrv 
on  said  river,  at  the  place  designated  in  complainant's  bill,  for 
the  purpose  of  passing  over  persons  and  wagons  free  of  toll ; 
that  defendant  has  the  right  to  do  this,  not  only  for  her  own 
convenience,  and  for  the  benefit  of  the  estate  which  she  repre- 
sents, but  also  for  the  purpose  of  charging  toll  if  she  shall 
think  proper ;  that  the  property  on  both  sides  of  the  river  be- 
longing to  the  estate  which  she  represents,  and  the  river  not 
being  a  riparian  stream,  nor  a  navigable  stream,  the  defend- 
ants  have  the  right  to  put  said  ferry  in  operation ;  that,  on 
December  19th,  1827,  the  Legislature  of  Georgia  did  grant  to 
one  John  Rushin  the  right  to  erect  a  ferry  on  Flint  river,  on 
his  own  land ;  that  said  Hushin  kept  up  said  ferry  until  about 
the  year  1845,  when  he  sold  said  land  and  charter  to  cme 
Senus  Clark,  who  kept  the  same  up  until  Daniel  Hai^abook 
bought  the  same,  in  the  year  1853 ;  that  said  Haugabook  con- 
tinued to  claim  said  right,  but,  in  &ct,  never  kept  op  said 
&ny,  on  account  of  the  building  of  the  Southwestern  Rail- 
road, when  the  same  became  unprofitable;  that,  on  account  of 
the  peculiar  condition  of  the  plantation,  it  is  important  to 
have  said  ferry  to  obtain  timber  from  the  west  side  of  the 
river  for  fences  and  other  purposes,  the  east  side  having  cook- 
paratively  little  timb^;  that  defendant  and  the  other  hetrs^-ot- 
law  of  Daniel  Haugabook,  deceased,  have  consented  thot  said 
ferry  may  be  r^ulated  and  controlled  by  the  oth^  defendants^ 
they  having  the  right  to  free  passage  over  the  same;  that  de- 
fendant is  infiurmed  that  it  is  more  than  three  miles,  accoctiiiig 
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to  the  cotii^  of  the  stream,  from  oomplainanf s  ferrj  to  that 
of  defendants'. 

The  other  defendants  adopted  the  forefiroine  answer  as  their 
«wn.  Affidavits  were  re^  in  support  of  the  bill  and  answer, 
unnecessary  to  be  here  set  forth. 

The  Chancellor  refused  the  injunction  and  complainant  ex- 
oeptedy  and  assigns  said  ruling  as  error. 

Phil.  Cook,  represented  by  The  Repobter,  for  plaintiflf 

in  error. 

Ko  appearance  for  defendant. 

McCay,  Judge^ 

1.  It  woald  be  making  rather  than  expounding  law,  to  say 
that  the  L^islatare,  in  section  721  of  the  Code,  where  it  pro- 
vides that  no  private  ferry  shall  be  established  within  three 
miles  of  a  "  public  bridge,"  means  within  "  three  miles  of  a 
public  bridge  or  ferry."  It  is  enough  to  say,  that  the  word 
"  ferry  "  is  not  there,  and  that  if  the  L^slature  intended  to 
iuclade  ferries,  it  is  only  a  &ir  presumption  to  suppose  they 
would  have  said  so.  We  can  see  good  reasons,  too,  why  the 
word  is  left  out.  A  bridge  is  a  costly  thing,  and  men  might 
well  be  unwilling  to  go  to  the  expense  of  building  a  bridge,  if 
they  were  liable  to  have  a  ferry  set  up  close  by  them.  This 
reason  would  be  less  strong  in  the  case  of  a  ferry,  as  the  expense 
of  the  ferry  is  less  than  a  bridge,  and  the  cost  of  the  former 
is  rather  in  the  expense  of  running  it,  than  of  establishing  it 
at  first  The  other  question  in  this  case  is  one  of  more  dif&« 
culty,  and  one  that  has  given  us  much  trouble. 

2.  Section  721  of  the  Code,  standing  alone,  would  seem  to 
allow  any  owner  of  the  land  on  both  sides  of  a  stream  to  estab- 
lish and  use  a  ferry  thereon  at  his  discretion,  and  such  was  the 
Act  of  1850,  of  which  this  section  is  a  codification. 

3.  Bat  secdon  2207  expressly  says  that  a  public  ferry  is  a 
/nmchise,  and  that  the  owner  of  the  land  does  not  have  the 
right  to  establish  a  public  hrry.    At  first  reading,  tliese  two 
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sections  would  seem  to  conflict,  and  perhaps  thej  do.  They 
occur  in  different  divisions  of  the  Code,  one  under  the  head 
of  ^^  Organization  of  the  State  and  Counties,^'  and  the  other 
under  the  head  of  ^'  Eminent  Domain.'^  As  is  well  known, 
the  Code  is  the  result  of  the  labors  of  different  men,  and  each 
of  these  general  subjects  were  intrusted  to  different  persons. 
Perhaps,  in  their  consultations,  they  overlooked  thisdiscrepancy. 
At  an  J  rate,  it  exists,  and  it  is  our  duty,  if  we  can,  to  give  them 
both  effect. 

The  solution  which  occurs  to  us,  is  the  distinction  between 
a  private  and  a  public  ferry.    A  man  may  have  a  flat  on  a 
stream,  and  may  use  it  to  carry  over  his  own  people,  wagons, 
etc.,  and  he  may  occasionally  take  over  a  neighbor  and  take 
pay  for  it,  yet  it  is  not,  necessarily,  a  public  ferry,  because  he 
does  not  make  it  a  constant,  regular  business.     There  is  the 
same  distinction  between  a  carrier  and  a  common  carrier,  be- 
tween one  who  may,  on  occasions,  hire  out  his  horse,  and  a 
livery  man,  or  one  who  may,  at  tim«s,  take  pay  for  a  raeal  or 
bed  fix>m  a  traveler,  and  an  inn-keeper.     Ferbape  this,  then, 
is  the  true  meaning  of  these  statutes,  taken  together.     A  public 
ferry  is  open  to  all.    Regular  fare  is  established.    The  ferryman 
is  a  common  carrier.    He  is  bound  to  take  over  all  who  come, 
and  he  is  bound  to  keep  up,  and  in  good  (Mxler,  his  ferry,  and 
he  is  held  to  strict  liability.    Such  a  right  exists,  not  as  ap- 
purtenant to  his  land,  but  is  a  franchise  whidi  needis  the  grant 
of  the  proper  public  authority.    A  private  ferry  is  mainly  for 
the  use  of  the  owner,  and  though  he  may  take  pay  for  ferriage, 
he  does  not  fallow  it  as  a  business^    His  ferry  is  not  open  to 
the  public,  at  its  demand.     He  may,  or  may  not,  keep  it 
going,  etc.    We  admit  that  these  words  in  section  724  and 
the  adjoining  sections  are  difficult  to  recoocile  with  this  dis- 
tinction, but,  in  the  main,  we  think  this  distincti(»i  wUl  har^ 
monize  the  provisions  of  the  Code,  taken  altogether. 

4.  A  franchise  of  a  ferry  is  not  exactly  a  corporation, 
though  it  has  some  of  the  incidents  of  one.  It  is  rather  an 
incorporeal  right,  lying  in  grant.  It  is  the  subject  of  8ale> 
and  of  inheritance.    Without  question^  a  ferry  franchise  may 
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be  loBt  by  non-oser;  but^  under  our  Codei  this  only  dates 
from  the  judgment  of  a  Court  declaring  the  forfeiture;  such 
is  the  express  language  of  the  Code,  and  we  see  nothing  in  the 
&ct6  of  this  case  to  prevent  the  application  of  th%  rule  to  it. 
Judgment  affirmed. 


Mabtik  L.  Sheeley,  plaintiff  in  error,  vs.  Mabtha  Fttn- 

DEBBURK,  defendant  in  error. 

Where  a  laborer  who  claims  a  lien  on  tbe  property  of  bia  employer,  un- 
der the  Act  of  1869,  undertakes  to  foreclose  it  according  to  tbe  provi- 
sions of  section  1969  of  tbe  Code,  he  must  aver  in  bis  affidavit  demand 
for  payment  of  tbe  sum  due  on  bis  employer,  and  refusal  by  tbe  latter 
to  pay.  It  is  not  sufficient  to  aver  in  general  terms  that  defendant  re- 
fases  to  pay. 

Laborer's  lien.  Demand.  Before  Judge  Clarke.  Macon 
Snperior  Court    December  Term,  1871. 

Martha  Funderburk  ferecloeed  a  kborer's  lien  against  Mar- 
tia  L.  Sbeeljy  upon  the  following  affidavit :  "  That  Martin  L. 
Sheelj  is  indebted  to  deponent  in  the  sum  of  $235  00,  due  for 
the  work  and  labor  of  herself  and  three  children  upon  the 
&rm  and  in  the  crop  of  said  Sheelj ;  that  the  same  is  due  and 
nnpaidy  and  the  said  Sheely  refuses  to  pay  the  same,  where- 
fore, she  prays  judgment  in  accordance  with  the  law  giving 
laborera  a  lien  for  their  wages  and  work." 

The  defendant  filed  a  counterniffidavity  which  it  is  unneces- 
sary here  to  set  forth.  Upon  the  trial,  the  jury  returned  a 
verdict  for  the  plaintiff  for  $123  53. 

The  defendant  moved  for  a  new  trial,  upon  the  following, 
among  other  grounds : 

'*  That  the  Court  erred  in  ruling  that,  under  the  1969th 
section  of  Irwin's  Revised  Code,  it  was  not  necessary  that 
there  shoald  be  a  demand  and  refusal  to  pay  on  part  of  de- 
fendant, and  that  it  was  not  necessary  to  aver  in  the  affidavit 
of  foreclosure  that  a  demand  had  been  made  by  plaintiff  on 
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defendant  for  payment^  and  that  the  same  had  been  refosed  by 
defendant/' 

The  motion  for  a  new  ixisi  was  overraled  by  the  Coort  and 
plamtiff  in  error  excepted^  and  assigns  said  ruling  as  &r(x, 

John  B.  Wobbiix  ;  Jaheb  E.  Schofeeld,  for  plaintiff  in 
error. 

Phil.  Cook,  reprasented  fay  B.  P.  Houji^  fix*  defendant 

Montgomery^  Judge. 

The  plaintiff  in  error  employed  the  defendant  in  error  and 
her  children  as  laborers  upon  his  farm  for  the  year  1870.  Id 
the  autumn  of  that  year,  before  the  expiration  of  the  time  of 
service,  he  discharged  her^  as  she  testifies,  and  as  the  jaiy 
must  have  found.    Whereupon,  she  sued  oat  an  execatioD 
against  him,  under  section  1969  of  the  Code.    He  filed  his 
counter-afiidavit,  and  the  sheriff  returned  the  case  to  the  Su- 
perior Court    When  the  ease  was  called,  plaintiff  in  enor 
moved  to  dismiss  the  case  and  set  aside  the  order,  on  the 
ground  that  plaintiff,  in  her  affidavit  for  fi>reelo8nre^  had  not 
•vened  demand  for  payment  upon  the  defendant,  as  reqoind 
by  section  1969.    The  Court  overruled  his  motion  and  he  ex- 
eepted.    The  case  went  to  trial  and  tbe  verdict  was  fer  the 
defendant  in  error,  the  plaintiff  below.    Other  exceptions 
were  taken,  which  it  is  unnecessary  to  notice.    In  aecotdaaee 
with  the  uniform  rulings  of  this  Court,  holding  that  in  these 
summary  remedies,  the  recpiiremente  of  the  statute  must  be 
strictly  complied  with,  we  feel  compelled  to  reverse  the  judg* 
ment  of  the  Court  below* 
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John  B.  Lewis,  plaintiff  in  error,  r«.  James  W.  Abm- 
fiTBONOy  administrator^  et  al.,  defendants  in  error. 

Where  a  jadgment  was  obtftined  against  tlie  makers  of  a  promisory  notey 
Ettd  one  of  them  appealed  to  a  speeial  jnry  giving  bond  and  new  seen* 
ritj  for  the  erentfal  condemnation  money,  and  pending  the  appeal  a 
suit  was  brought,  and  jadgment  obtained  against  the  indorser,  and 
after  this  the  plaintiff  dismisses  the  sait  pending  on  the  appeal  against 
the  maker : 

Eddy  That  on  a  bill  filed  by  the  iDdorser  to  enjoin  the  judgment  against 
him,  alleging  these  &ets  and  chiiming  to  be  discharged  by  this  act  of 
the  plaintiff,  in  dismissing  the  sait  on  the  appeal,  and  thus  losing  the 
lien  of  the  first  jadgment,  and  the  secarity  on  the  appeal,  it  was  error 
in  the  Judge  not  to  grant  the  injunction  until  the  hearing,  the  answer 
not  denying  the  facts  except  by  hearsay,  and  in  effect  admitting  that 
the  rait  had  been  dismissed 

Injunction.  Maker  and  indorser.  Release.  Before  Jndge 
Clark.    Sumter  county.    At  Chambers.    August  29th,  1872. 

John  B.  Lewis  filed  his  bill  against  Jane  B.  Armstrong, 
administratrix,  and  James  W.  Armstrong,  administrator  of 
James  J  W.  Armstrong,  deceased,  William  L.  Graham,  sheriff 
of  Dooly  county,  Columbus  "W.  Hand,  David  Bagley  and 
Thomas  N.  W.  Home  and  James  Murray,  executors  of  J.  "W. 
C.  Home,  deceased,  containing  tiie  following  allegations, 
to- wit: 

That  on  January  9th,  1860,  the  defendants,  Hand  and  Bag- 
ley,  made  to  the  said  James  W.  Armstrong,  then  in  life,  but 
rinee  deceased,  their  two  promissory  notes,  one  for  the  sum  of 
S2,517  97,  due  twelve  months  after  date,  and  the  other  for 
82,682  20,  due  twenty-four  months  after  date,  both  of  which 
not^  were  indorsed  by  complainant  for  the  accommodation  of 
the  makers  and  without  any  participation  in  their  considera- 
tion ;  that  the  defendant,  Hand,  made  payments  on  the  first 
of  said  notes,  amounting  in  the  aggr^ate  to  about  $1,180  40; 
that  said  James  W.  Armstrong  caused  suit  to  be  commenced 
on  said  notes  against  the  defendants,  Bagley  and  Hand,  as 
makers,  and  the  complainant  as  indorser,  returnable  to  the 
September  term,  1865,  of  the  Superior  Court  of  Sumter  coim- 
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tj;  that  at  the  April  term^  1866,  of  said  Court,  judgment  was 
rendered  for  the  plaintiff  against  the  defendant  Hand  as  prin- 
cipal, the  defendant  Baglej  as  security,  and  complainant  as 
indorser  for  $4,020  23,  principal  debt;  that  said  Hand  alone 
appealed  from  said  judgment,  giving  as  security  J.  W.  C. 
Home,  then  in  life  but  since  deceased;  that  pending  said  ap- 
peal the  said  James  W.  Armstrong  instituted  suit  against 
complainant  as  indorser  on  said  notes  to  the  October  term, 
1867,  of  Dooly  Superior  Court,  and  at  the  October  adjourned 
term,  1868,  recovered  a  judgment  for  $4,164  24,  principal 
sum,  and  $2,100  61,  interest  to  October  2 1st,  1868 ;  that  on 
November  14th,  1868,  an  execution  issued  on  said  last  judg- 
ment which  was  levied  on  January  22d,  1869,  by  the  defend- 
ant Graham,  as  sheriff  of  the  county  of  Dooly,  on  the  lands  of 
complainant,  and  said  lands  will  be  sold  as  advertised  on  the 
first  Tuesday  in  August,  1872,  unless  said  sale  is  enjoined. 

Complainant  avers  that  said  last  suit  was  brought  against 
him  while  there  was  a  subsisting  judgment  in  Sumter  Supe- 
rior Court  for  the  same  cause  of  action,  and  for  this  reason  he 
paid  no  attention  to  it,  believing  that  it  was  brought  through 
the  mistake  and  forgetfulness  of  plaintiff's  attorney;  that  no 
pleas  were  filed  and  judgment  was  rendered  against  him  bj 
defiiult;  that  the  defendant  Hand  was,  at  the  time  said  judg- 
ment was  obtained  against  complainant,  defending  the  suit  in 
Sumter  county  on  the  ground  that  the  consideration  of  said 
notes  was  slaves  sold  to  him  by  said  Armstrong;  that  com- 
plainant felt  that  the  defendant  Hand  was  defending  also  for 
him,  who  was  only  his  accommodation  indorser;  that  notwith- 
standing sufficient  property  to  pay  the  debt  was  bound  by  the 
judgment  obtained  in  Sumter  counfy  without  resorting  to  the 
property  of  complainant,  and  notwithstanding  J.  W.  C.  Home, 
the  security  on  the  appeal  was  amply  able  to  respond  to  saud 
debt,  yet  said  Armstrong,  after  obtaining  a  judgment  against 
complainant  in  Dooly  county,  under  the  circumstances  of  fraud 
and  surprise  already  set  forth,  at  a  term  of  Sumter  Superior 
Courtj  sometime  in  the  year  1869  or  1870,  voluntarily  dis- 
missed his  said  suit  pending  on  the  appeal,  thereby  releasing 
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said  security  on  the  appeal  and  discharging  the  lien  of  the 
judgment  already  obtained,  thereby  increasing  the  risk  of 
complainant  and  exposing  him  to  greater  liability;  that  the 
discharge  of  his  principal  and  the  said  securities  discharged 
complainant  from  all  liability,  to  said  Armstrong  or  his  rep- 
resentatives. Prayer,  that  the  writ  of  injunction  may  issue, 
directed  to  said  defendants,  restraining  them  from  selling  said 
land,  or  from  any  other  or  further  proceeding  in  any  litiga- 
tion pending  in  Dooly  or  Sumter  Superior  Court,  touching 
the  premises  until  the  further  order  of  the  Court;  that  com- 
plainant may  be  decreed  to  be  released  from  any  liability  for 
said  debt,  or  if  this  may  not  be  done,  that  the  litigation  in 
Sumter  Superior  Court  may  be  decreed  to  occupy  the  status  it 
did  at  the  time  of  the  dismissal  of  said  suit,  and  that  com- 
plainant be  reinstated  in  all  his  rights  as  they  existed  at  that 
time,  or  £uling  therein,  that  said  Armstrong  may  be  compelled 
bj  decree  to  discharge  him  from  all  liability,  and  resort  to  the 
other  defendants  in  said  case,  except  the  defendant,  Graham. 

James  W.  Armstrong,  as  administrator  upon  the  estate  of 
James  W.  Armstrong,  deceased,  answered  the  bill  for  him- 
self, and  said  intestate ;  Jane  K.  Armstrong,  formerly  admin- 
istratrix, having  been  discharged  from  the  administration. 

The  only  portions  of  the  answer  necessary  to  an  under- 
standing of  the  case  are  substantially  as  follows : 

Defendant  admits  that  a  judgment  was  obtained  at  April 
term,  1866,  of  Sumter  Superior  Court,  against  the  defend- 
ants, Hand  and  Bagley,  from  which  an  appeal  was  entered,  but 
he  denies  that  at  said  term  any  judgment  was  rendered  against 
the  complainant,  and,  on  the  contrary,  states  the  fact  to  be 
that  complainant,  who  was  a  resident  of  the  county  of  Dooly, 
had  not  been  served;  that  at  the  October  term,  1866,  of 
Sumter  Superior  Court,  service  haying  been  in  the  meantime 
perfected,  be  obtained  a  separate  verdict  and  judgment  against 
omplainant,  from  which  an  appeal  was  entered  by  his  attor- 
ney, W.  A.  Hawkins,  Esq. ;  that  preceding  said  last  men- 
tioned appeal  the  attorney  of  defendant's  intestate,  living  at 
that  time  in  Dooly  county,  unwilling  to  complicate  the  case 
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farther  in  Sumter  Superior  Court,  by  carrying  on  two  sepa- 
rate and  distinct  actions,  and  beooming  tired  of  attending  tiie 
sessions  of  said  Court,  the  appeal  docket  being  a  Tery  heavf 
one  and  the  prospect  of  reaching  said  cause  being  very  re- 
mote, for  the  mutual  accommodation  of  complainant  and  him- 
self, at  the  adjourned  term  of  said  Court,  in  July,  1867,  took 
an  order  dismissing  said  separate  case  against  Lewis :  that  af- 
ter the  dismissal  of  said  suit  as  aforesaid,  an  action  was  oom- 
menced  on  said  notes  iagainst  complainant,  returnable  to  the 
October  term,  1867,  of  Dooly  Superior  Court,  and  when  said 
case  was  called  at  the  October  term,  1868,  the  same  being  in 
de&ttlt,  a  juii^ment  was  rendered  for  the  plaintiff;  that  an 
execution  based  on  said  judgment  was  levied  on  January  22d, 
1869,  on  the  property  of  complainant,  and  an  affidavit  of  il- 
legality was  filed  thereto,  alleging,  among  other  grounds,  the 
judgment  outstanding  against  him  for  the  same  cause  of  ac- 
tion in  Sumter  Superior  Court;  that  said  ground,  althoogh 
fake  in  fiict,  was  nevertheless  fully  considered  and  passed  open 
by  the  Court,  and  overruled  on  demurrer,  to  which  dedsion 
exceptions  were  filed,  and  the  judgment  subsequently  affirmed 
by  the  Supreme  Court;  that  defendant,  Hand,  the  principal 
in  said  notes  was  not  defending  the  suit  against  him  and  the 
defendant  Bagley  in  Sumter  Superior  Court,  at  the  time  judg- 
ment Mras  rendered  against  complainant  in  Dooly  county,  be- 
cause defendant  has  been  informed  that  the  same  had  been  be- 
fore that  time  dismissed  by  the  Court,  on  motion  of  W.  A- 
Hawkins,  Esq.,  the  attorney  of  the  defendants,  Hand  and 
Bagley,  on  the  ground  that  the  same  was  a  slave  debt. 

Defendant  denies  that  complainant  ever  was  a  party  to  said 
suit  against  the  defendants.  Hand  and  Bagley ;  that  defendant 
is  informed,  and  believes  that  his  attorney  denies  and  resents 
with  some  indignation  the  charge  that  he  made  use  of  any 
trick  or  device  to  obtain  said  judment  in  Dooly  county;  de- 
fendant denies  that  he  ever,  by  himself  or  his  attorney,  vol- 
untarily dismissed  the  case  brought  against  the  defendants. 
Hand  and  Bagley,  in  1869  or  1870,  or  at  any  other  time,  as 
charged  in  said  bill,  but,  on  the  contrary,  he  insists  that  the 


ATLANTA,  JULY  TERM,  1872.  293 


Lewifl  r«*  Armslrong  et  al. 


same  vas  douei  if  done  at  all,  by  the  action  of  the  Court  against 
the  wishes  and  earnest  opposition  of  his  attorney,  and  on  the 
motion  of  complainant's  attorney,  as  defendant  is  informed; 
that  80  fiu*  from  voluntarily  dismissing  said  suit,  defendant 
resisted  the  dismissal  so  long  as  he  could  successfully  do  so, 
and  that  after  said  suit  had  been  dismissed  as  aforesaid,  and 
after  the  passage  of  the  Act  of  1869,  requiring  all  suits  on  such 
oontnictB  to  be  brought  prior  to  January  1st,  1870,  he  caused 
6uit  against  said  defendants  to  be  renewed,  believing  and 
hopii^  that  a  returning  sense  of  justice  would  in  time  prevail 
throughout  the  State,  and  the  validity  and  justness  of  his 
ckim  be  recognized;  that  in  addition  to  the  positive  injuno- 
tion  npon  him  to  bring  said  case  at  that  time  imposed  by  the 
before  mentioned  statute,  he  was  likewise  induced  to  do  so  for 
the  benefit  of  complainant,  in  order  to  be  able  to  subrogate 
him  to  all  the  rights  of  a  judgment  creditor  against  the  de- 
fendants, Hand  and  Bagley ;  defendant  denies  all  combination 
with  the  other  defendants* 

The  Chancellor  refused  the  injunction,  and  the  complainant 
ezoepted,  and  assigns  said  ruling  as  error. 

W.  A«  Hawkins;  S.  Hall;  S.  Bogebs,  for  plaintiff  in 
error. 

Joseph  ABiisTSONa,  by  brief,  for  defendants. 

Ist.  Eqnity  will  not  interfere  after  a  judgment  at  law: 
Stor/s  Eq.  PL,  sec  782 ;  2d  Stor/s  Eq.  Jur.,  sec.  894  to 
896  ;  36th  Ga.  R,  684 ;  3d  Ga.  R,  78  ;  12th  Ga.  R.,  338  ; 
2d  Ga.  R.,  279,  329 ;  Ist  Ga.  R.,  136,  139 ;  15th  Ga.  R., 
106 ;  16tli  Ga.  R.,  402 ;  3d  Ga.  R.,  229. 

2d.  Injunction  refused  where  diligence  is  wanting:  28th 
Ga.  R.,  117. 

3d.  Reasons  for  dissolving  stronger  than  for  sustaining: 
28th  Ga.  R.,  503. 

4th.  Allegations  in  bill  weak  and  denials  strong :  29th  Ga. 
R.,  503. 
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6th.  Answer  waived ;  injunction  dissolved  on  coming  in  of 
answer  of  one  defendant :  37th  Gra.  R.,  684. 

6th.  Practice  in  case  of  injunction :  Code,  sec.  3151|  d  9eq.; 
Act  of  October  27th,  1870;  Acts  of  1871-72. 

McCay,  Judge. 

We  do  not  propose  to  discuss  the  various  questions  which 
were  argued  at  the  hearing  of  this  case.     We  think  the  eqnitj 
in  the  bill  turns  mainly  on  the  damage  which  is  claimed  bj 
the  complainant  to  have  come  to  him  from  the  dismissal  of  the 
suit  in  Sumter,  pending,  as  it  was,  on  the  appeal  against  the 
principal,  and  we  do  not  think  the  answer,  with  sufficient  de- 
finiteness,  denies  that  equity.    We  are  not  now  prepared  to 
say  that  the  dismissal  of  the  case  by  the  plaintiff's  fault,  on 
the  motion  of  the  other  party,  would  be  sufficient,  though  we 
are  rather  inclined  that  way.    But  if  the  plaintiff  has  himself 
dismissed  the  suit,  we  think  a  strong  equity  arises  in  iavor  of 
the  security.     The  principal  debtor  had  given  to  the  plaintiff 
a  new  security  for  the  debt.    In  his  separate  appeal,  he  had 
separated  himself  from  the  other  defendants,  and  the  seearitv 
on  the  appeal  undertook  to  pay  the  judgment  the  plsdntiff 
might  obtain.     It  would  seem  that  this  is  an  act  which  comes 
within  sections  2151,  2124,  2126  of  the  Code.    The  dismissal 
of  the  appeal  suit  is  a  positive  act.    By  it  the  security — the 
complainant — ^has  been  injured.     The  plaintiff  in  that  suit  has 
given  up  a  security  which  the  complainant  here,  would,  if  be 
pays  the  debt,  have  a  right  to  collect  the  money  out  of.    This 
equity  is  not  denied  in  tl^  answer  in  plain  tarms ;  it  is,  by 
implication,  admitted.     We  think  the  injunction  ought  to  have 
been  granted  on  this  ground,  though,  as  we  have  above  re- 
marked, we  are  not  now  prepared  to  say  that  it  would  not  he 
a  good  bill  if  the  plaintiff  in  the  appeal  case,  by  bis  fidlure  to 
attend  to  his  case,  caused  the  dismissal. 

Judgment  reversed. 
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James  A.  Thomas,  Sr.,  plaintiff  in  error,  vs.  John  B, 

Wolfe,  defendant  in  error* 

1.  Evidence  that  a  promissory  note,  payable  ''  in  any  solvent  notes,*'  was 
intended  to  be  drawn,  payable  in  any  solvent  notes  of  a  particalar  es- 
tate, is  immaterial.  Proof  that  tender  or  payment  was  made  in  sol- 
veot  notes  belonging  to  that  estate,  would  have  been  admissible  to  show 
defendant's  compliance,  or  readiness  to  comply  with  his  contract,  as 
Bet  oat  by  the  plaintiff.  Hence,  the  proposed  addition  to  the  contract 
would  not  have  strengthened  defendant's  case,  and  a  continuance 
moved  for,  on  the  ground  of  the  absence  of  a  witness,  by  whom  de- 
fendant expected  to  prove  the  proposed  addition,  was  properly  refused. 
The  offer  of  defendant  to  prove  the  same  fact  by  his  own  evidence  was 
rightly  rejected,  for  the  same  reason. 

2.  A  promissory  note,  payable  '*  in  any  solvent  notes,"  requires  tender 
or  payment  in  notes  solvent  at  the  time  of  such  tender  or  payment. 

Parol  evidence.  Continuance,  Tender.  Before  Jadge 
Alexander.     Laurens  Superior  Court.     October  Term, 

1871. 

John  B.  Wolfe  brought  complaint  a^inst  James  A,  Thomas, 
sr.,  upon  the  following  promissory  note : 

"$200  00. 

"One  day  after  date  I  promise  to  pay  J.  B.  "Wolfe  or  bearer, 
two  hundred  dollars,  for  value  received,  to  be  paid  in  any  sol- 
vent notes.  (Signed) 

"August  27th,  1866.  " Jamib  A.  Thomas,  Sr.'' 

On  the  call  of  said  case,  defendant  moved  for  a  continuance 
on  the  ground  of  the  absentK  of  Byron  W.  Whitehead,  a  ma- 
terial witness.  After  the  formal  showing,  defendant  stated 
that  he  expected  to  prove  by  said  absent  witness  that  said  note 
vvas  given  upon  the  following  consideration,  to- wit:  That  the 
said  witness  had  employed  plaintiff  as  an  attorney  to  settle 
for  him  bis  interest  in  the  estate  of  A.  C.  Whitehead;  that 
the  witness  had  subs^uently  sold  his  interest  in  said  estate  to 
defendant;  that  plaintiff  agreed  to  represent  defendant  upon 
the  same  terms  that  he  had  contracted  with  the  witness,  to* 
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wit:  to  receive  $200  00  in  any  solvent  notes  belonging  to  the 
estate  of  A.  C  Whitehead* 

The  motion  for  a  oontinoanoe  was  overroled^  upon  the 
ground  that  the  evidence  would  be  inadmissible  if  the  witness 
was  present. 

Upon  the  trial  the  defendant  proposed  to  prove,  by  his  own 
testimony,  the  &ct8  set  forth  in  the  sho^ng  for  a  continiuuioe, 
with  the  additional  fact  that  the  words  ''  belonging  to  the  es- 
tate of  A.  C.  Whitehead/'  should  have  been  added  to  the  note, 
but  were  omitted  by  accident  or  mistake.  The  evidence  was 
excluded  by  the  Court 

The  jury  returned  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  verdict  is  contrary  to  law. 

2d.  Because  the  Court  erred  in  overruling  the  motion  for  a 
continuance. 

3d.  Because  the  Court  erred  in  refusing  to  allow  defendant 
to  testify  as  above  set  forth. 

The  motion  for  a  new  trial  was  overruled,  and  plaintiff  in 
error  excepted. 

R.  A.  Staioley;  J.  RrvERS,  represented  by  Newmajt  & 
Harrison,  for  plaintiff  in  error. 

£.  P.  HoW£LL,  for  defendaot. 

Montgomery,  Judge. 

The  defendant  in  error  sued  the  plaintiff  in  error  on  a 
promissory  note,  drawn  in  the  usual  form,  except  that  it  stated 
it  was  "  to  be  paid  in  any  solvent  notes."  When  the  case  was 
called,  defendant  below  moved  a  continuance,  on  aoeoant  of 
the  absence  of  a  witness,  by  whom  heexpeoted  to  prove  that 
the  note  should  have  read, ''  to  be  paid  in  any  solvent  notes 
belonging  to  the  estate  of  A.  C.  Whitehead.^'  Defendant  had 
pleaded  this  mistake  in  the  contract,  and  also,  by  amended 
plea,  that  he  had  tendered  notes,  (without  saying  whether  they 
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were  solvent  or  not,)  belonging  to  that  estate,  in  payment, 
Tvliicb  plaintiff  had  refbsed.  The  Court  overruled  the  motion 
to  oontione.  Defendant  then  offered  to  prove  the  same  iact 
by  himseIC  His  evidence  was  rejected.  There  was  no  state- 
ment made  by  defendant,  or  his  counsel,  that  he  expected  to 
prove  by  the  absent  witness,  or  that  the  defendant,  himself^ 
could  prove  a  tender  of  any  solvpiifc  notes  to  the  plaintiff  in 
payment  of  the  note  sued  on,  whether  belonging  to  the  estate 
named,  or  of  any  other  solvent  notes.  The  evidence,  then,  if 
admitted,  would  have  been  wholly  immaterial.  Counsel  in- 
sisted, in  the  argument,  that  the  proposed  addition  to  the  note 
was  material,  because  a  payment  of  notes  belonging  to  the  es- 
tate, wkieh  had  been  solvent  at  the  date  of  the  note  sued  on, 
bat  were  no  longer  so,  would  be  a  compliance  with  defendant's 
contnct  We  do  not  think  so. 
Judgment  affirmed. 


James  WnnrEN,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I.  The  credibility  of  the  witness  testifying  to  the  juiy,  on  the  trial  of  a 
Cftse,  18  pecaltarly  matter  for  the  determination  of  the  jury,  and  only 
in  very  extreme  cases  ought  the  Court  to  interfere  with  a  verdict  turn- 
ing on  the  credit  to  be  given  to  the  witnesses  testifying  on  the  trial. 

^  In  casee  where  the  penalty  is  left,  by  the  law,  to  the  discretion  of  the 
Coart,  with  certain  fixed  limits,  this  Court  will  not  disturb  the  judg- 
ment of  the  Jo4ge  of  the  Superior  Court,  so  long  as  he  does  not  ex* 
ceed  the  limite  presoribed  to  him  by  the  statute. 

Criminal  law.  Crodibility  of  witness.  Degree  of  panish- 
ment.  Before  Judge  Habbsll..  Kandolph  Superior  Court, 
Alay  Term,  1872, 

Janies  Whitten  was  plaoed  upon  trial  for  the  offense  of  as- 
sault and  battery,  and  pleaded  not  guilty. 
The  following  evidence  was  introduced : 

F.  Gore,  sworn :  Witness  is  the  prosecutor ;  on  April  22d| 
Vol,  xLViu  20« 
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1872,  defendant  came  to  witness'  field,  in  Randolph  ooooiv, 
where  he  was  plowing,  and  notified  him  to  attend  and  worc 
the  road ;  defendant  was  a  road  overseer;  he  told  defendant 
that  ^'  he  would  send  a  hand  in  his  place ;"  defendant  replied 
that ''  he  would  not  receive  him ;"  witness  then  said,  ^  if  yoa 
have  come  here  to  raise  a  fiiss  with  me,  70a  must  go  some- 
where else  to  raise  it;"  thereupon,  a  general  quarrel  arose; 
defendant  got  down  fix>m  his  mule,  with  his  knife  in  lus  hand, 
came  over  the  fence  and  was  approaching  witness,  whra'  wit- 
ness picked  up  a  piece  of  a  fence  rail  and  threatened,  if  lie 
came  nearer,  to  strike  him  with  it ;  defendant  then  got  back 
ever  the  fence  and  rode  ofi^;  witness  went  that  day  to  see  J. 
A.  Moreland,  who  was  a  Justice  of  the  Peace  and  road  com- 
missioner, to  ascertain  if  he  had  the  right  to  put  in  a  hand  to 
work  in  his  place ;  Moreland  told  witness  that  he  thought  be 
had  the  right,  if  he  put  in  a  good  hand ;  on  his  way  back, 
witness  met  defendant  in  the  road ;  defendant  said  to  him, 
^'  Why  don't  you  want  to  work  the  road,  you  damned,  lazy 
son  of  a  bitch?"  defendant  called  witness  that  three  times; 
accused  witness  of  stealing  his  property  fi*om  women  and  chil- 
dren ;  witness  said  he  '^  had  never  stolen  from  him,  nor  had 
he  (witness)  acted  as  he  had,  to  go  into  Pace's  gin-house  and 
take  a  cat ;"  defendant  got  down  fix>m  his  mule  with  his  knife; 
witness  had  a  stick,  with  which  he  was  walking ;  defendant 
approached  him  with  his  knife ;  witness  struck  at  him  with 
his  stick  as  defendant  approached,  and  aimed  to  knock  the 
knife  out  of  his  hand ;  they  had  a  scuffle,  in  which  defendant 
cut  witness  on  the  hand,  and  cut  his  pants  on  the  fix>nt  next 
the  belly ;  witness  got  hold  of  him  ^d  held  him  until  be 
agreed  to  let  witness  alone;  defendant  got  up  and  walked  off; 
defendant  then  picked  up  a  piece  of  a  rail,  approached  witness, 
and  struck  him  a  severe  blow  on  the  head,  and  they  again  had 
a  contest,  until  witness  a  second  time  obtmned  a  firm  hold  and 
held  defendant  until  he  agreed  to  quit;  witness  did  not  tell 
J.  A.  Moreland,  at  the  time  referred  to,  that  Whitten  did  not 
get  over  the  fence  into  the  field,  and  that  he  (witness)  got  over 
the  fence  with  the  piece  of  rail  and  approached  defendant ;  did 


ATLANTA,  JULY  TERM,  1872.  299 

Whitten  vs.  The  Skate  of  Georgia. 

not  tell  Hart,  at  the  time  and  place  mentioned,  a  few  minutes 
afterthefight  was  over,  that  he  hadstruek  Whitten  and  knocked 
him  down  with  the  stick;  witness  talked  with  Hart  at  that 
time ;  showed  him  the  cut  on  his  hand  and  the  cut  on  his  pants. 

EVIDENCE  FOR  THE  DEFENDANT. 

John  A.  Moreland,  sworn :  Prosecutor  came  to  see  witness 
on  the  day  of  the  difficulty,  to  obtain  a  warrant  for  the  defen- 
dant for  his  conduct  in  the  field;  witness  is  a  road  commis- 
sioner and  a  Justice  of  the  Peace ;  told  witness  that  defendant 
did  not  get  over  the  fence,  but  that  he  (prosecutor)  got  over 
the  fence  with  a  piece  of  rail ;  that  defendant  got  down,  tied 
his  mule,  and  took  out  his  knife ;  that  prosecutor  got  back  over 
the  fence  into  the  field ;  prosecutor's  character  for  truth  and 
veracity  is  bad ;  witness  would  not  believe  him  on  his  oath  in 
u  Court  of  justice. 

George  P,  Hart,  sworn :  Witness  was  at  work  in  his  field 
when  prosecutor  came  along,  a  few  minutes  afler  the  difficulty; 
prosecutor  said  that  "  he  had  struck  defendant  twice  with  a 
stick,  and  had  lefl  him  lying  in  the  road  f'  asked  witness  to 
go  down  and  attend  to  him ;  prosecutor  did  not  show  witness 
the  cat  on  his  hand  or  on  his  pants ;  saw  no  blow  on  him  ex- 
cept a  little  place  on  the  side  of  his  face ;  knows  the  general 
eharacter  of  prosecutor ;  would  not  believe  him  on  his  oath  in 
a  Court  of  justice.  I 

Henry  L.  Hart,  David  Jones,  Joseph  Jones,  R.  C.  Sevin, 
J.  T.  Berry,  all  testified  that  fix)m  their  knowledge  of  the  gen- 
eral character  of  prosecutor,  they  would  not  believe  him  on 
his  oath  in  a  Court  of  justice. 

BEBUTTAL  FOR  THE  STATE. 

John  Kiddoo,  W.  D.  Kiddoo,  S.  A.  McNeil,  John  M.  Red- 
ding, S.  T,  Jenkins,  W.  L.  Baldwin,  James  R.  Wooten,  John 

W.  Sealy,  Isaae  Duke,  Henry  Hartfield, Shelly,  L.  S. 

Chastain,  Jacob  Davis,  and  E.  L.  Douglass,  all  testified  that 
from  their  knowledge  of  the  general  character  of  prosecutor 
they  would  believe  him  on  his  oath  in  a  Court  of  justice. 

The  Jury  found  the  defendant  guilty. 
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A  motion  for  a  new  trial  was  made  upon  the  groand  that 
the  verdict  was  oontraiy  to  the  evidence,  which  was  ovornled 
by  the  Coort.  Defendant  was  sentenced  to  six  months^  im* 
prisonment,  from  whidi  he  might^at  any  time,  be  rdeased  by 
the  payment  of  a  fine  of  $250  and  costs. 

Plaintiff  in  error  excepts  to,  and  assigns  error  in  the  follow- 
ing rulings  of  the  Court : 

1st.  In  overmling  said  motion  for  a  new  trial. 

2d.  In  imposing  a  cruel  and  oppressive  penalty,  and  ooe 
entirely  dispropcxtionate  to  the  nature  and  duuucter  of  the  of- 
fense. 

H.  Fielder,  for  plaintiff  in  emn*. 

J.  S.  Flswslle^,  Solicitor  General,  rep: 
WoRRiLL,  for  the  State. 

McCay,  Judge. 

There  can  be  no  good  reason  for  saying  this  verdict  is  not 
supported  by  the  evidence,  other  than  the  belief  of  the  plain- 
tiff in  error,  that  the  State's  witness  was  not  worthy  of  credit. 
It  would,  in  our  judgment,  be  an  mfiingement  by  the  Court 
on  the  province  of  a  juty,  to  undertake  to  say  that  diey  oogiit 
not  to  have  believed  the  witoess.    The  jury  are  the  judges  of 
the  credibility  of  the  witnteses^  in  a  special  sraee.     Ther  see 
them,  they  hear  them.    The  eye,  the  tone,  the  manner,  the  ex- 
pressicMi  of  countenance,  all  speak,  and  bear  testimony,  pro  and 
eon,  that  cannot  be  got  into  a  brief  of  the  testimony  or  bill  of 
exceptions.    In  this  case,  too,  there  were  many  witnesses  to 
the  good  character  of  the  witness.    True,  the  defendant's  wit- 
nesses were  the  nearest  neighbors  of  the  witness*    But  iioAm 
happens^  in  this  country,  that  the  people  and  cspecblly  the 
buMuesB  men  of  the  oounty  town,  know  pe<^le  better  than 
those  living  fior  nearer  them. 

We  do  not  think  that  die  section  of  the  bill  of  ri^its  prt>- 
hibiting  excessive  fines,  etc,  applies  to  cirramstances  such  a& 
this.    Here  the  L^islature  has  given  the  Judge  <&eretioii^  and 
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he  has  acted  within  the  limits  fixed  by  law.  We  greatly  doubt 
if  it  be  the  province  of  this  Court  to  interfere  with  this  dis* 
cretioQ,  under  any  eircamstanoes.  How  is  this  Court  to  enter 
into  the  motives  of  the  Judge?  The  object  of  punishment  is 
to  prevent  crime.  Perhaps  the  circumstances  of  the  commu- 
nity may  require  a  Judge  to  put  heavy  penalties  on  convicts, 
and  crime  may  be  specially  prevalent^  and  it  may  be  to  the 
pablic  interest  to  startle  those  liable  to  guilt.  The  prisoner 
has  violated  the  law.  The  penalty  fixed  by  law  is  greater  than 
the  Judge  has  assessed.  His  discretion  has  lessened  it,  though 
not  80  much  as  his  counsel  thinks  it  ought  to  have  done.  But 
how  are  we  to  know  what  thestateof  public  morals  in  Randolph 
county  requires  ?  Indeed,  if  this  man  is  guilty,  the  punish- 
ment is  light  enough ;  and  if  public  opinion  in  Randolph 
county  thinks  it  too  heavy,  it  may  be  that  opinion  needs  to  be 
educated  into  a  greater  horror  of  crimes  like  this. 

Whether  the  law  is  unconstitutional,  a  violation  of  that  ar- 
ticle of  the  Constitution  which  declares  excessive  fines  shall  not 
be  imposed  nor  cruel  and  unusual  punishments  inflicted,  is  an- 
other question.  The  latter  clause  was,  doubtless,  intended  to  pro- 
hibit the  barbarities  of  quartering,  hanging  in  chains,  castra- 
tion, etc    When  adopted  by  the  framers  of  the  Constitution 
of  the  United  States,  larceny  was  generally  punished  by  hang- 
ing; forgeries,  burglaries,  ete.,  in  the  same  way,  for,  be  it  re- 
membered, penitentiaries  are  of  modem  origin,  and  I  doubt  if 
it  ever  entered  into  the  mind  of  men  of  that  day,  that  a  crime 
such  as  this  witness  makes  the  defendant  guilty  of  deserved  a 
leas  penalty  than  the  Judge  has  inflicted.     It  would  be  an  in- 
terference with  matters  left  by  the  Constitution  to  the  legisla- 
tive dqMirtment  of  the  government,  for  us  to  undertake  to 
weigh  the  propriety  of  this  or  that  penalty  fixed  by  the  Leg- 
islature for  specific  offenses.    So  long  as  they  do  not  provide 
cruel  and  unusual  punishments,  such  as  disgraced  the  civiliza- 
tion  of  former  ages,  and  make  one  shudder  with  horror  to  read 
of  them,  as  drawing,  quartering,  burning,  ete.,  the  Constitu- 
tion does  not  put  any  limit  upon  l^islative  discretion. 
Judgment  affirmed. 
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John  Doe,  ex  demise  of  Jakes  Habrcson  et  <d.j  plaintifi  in 
error^  iw.  Richabd  Bob^  casual  ejector^  and  Jakbs  Yor!iG, 
tenant,  in  po8SG8»on,  defendants  in  error. 

The  statate  of  limitationB  as  to  realtj  baring  been  sospended  in  Geor- 
gia from  December  14tk,  1861,  to  the  1st  day  of  Jaooarj,  IMS,  is 
heretofore  dedded  bj  this  Coart,  adrerse  posAssion,  nnder  eiaim  of 
title,  from  Jannaiy  1862,  antil  October  16tb,  186^  is  not  a  soffidesft 
length  of  time  to  perfect  a  statotonr  title. 

Statntoiy  title.  Statute  of  limitations.  Adverse  poeKf^ 
fiion.  Before  Jndge  Strozieb.  Worth  Superior  Conit.  Xo- 
yember  Term,  1871. 

John  Doe,  on  the  demises  of  James  Harrison,  Thomas  Le^ 
and  Joel  R.  G.  Home,  broi^ht  gectment  i^ainst  Bidurd 
Boe,  casual  ejector,  and  James  Young,  tenant  in  poasessioo, 
fi>r  lot  of  land  sitnate  in  the  sixth  district  <^  (xrginally  Imrin 
now  Worth  county,  being  number  three  hundred  in  ssttd  dis- 
trict, containing  four  hundred  and  ninety  acres,  more  or  l^s. 
Benjamin  Willis  was  made  a  party  defendant  at  the  trnl  tom. 

Upon  the  trial  plaintiff  mtrodnced  the  following  evideDce: 

1st  Plat  and  grant  to  James  ELarrison,  dated  December 
10th,  1819. 

2d.  Deed  fiom  James  Harriscm  to  Thomas  Legg,  dated 
Nay  1st,  1835,  and  transfer  of  said  deed  from  said  liegg  to 
Joel  B.  G.  Home,  dated  on  November  8th,  1837. 

The  d^indants  introduced : 

1st  Deed  from  Alexander  Lewis  to  Henry  Edward^  dated 
June  12th,  1848. 

2d.  Deed  fitNn  Henry  Edwards  to  Green  K  Kayoy  dated 
February  10th,  1859. 

3d.  Deed  fiom  Ckeen  B.  Mayo  to  Benjamin  Willi^  dated 
Maidi  3d,  1860. 

4th.  Deed  fiom  B^amin  Willis  to  James  Young,  dated 
November  22d,  1862,  for  one  hundred  acres  of  the  premises 
in  dispute,  lying  <m  the  east  side  of  a  certain  branch  known 
as  "  Cypress  Branch/' 
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The  defendant,  Benjamin  Willis,  testified  that  in  1862  or 
1863,  a  house  was  built  on  the  land  by  James  Young ;  that 
he  also  cleared  a  few  acres  on  one  corner  of  the  lot,  not  &r 
from  the  line ;  that  Young  left  the  lot  one  summer,  and  no 
006  lived  there  in  his  absence ;  that  the  house  was  near  the 
a)niar  of  the  lot ;  that  Mr.  Gibbs  lives  on  the  adjoining  lot, 
aboot  half  a  mile  fiom  the  house. 

The  defendant,  James  Young,  testified  that  in  January, 
1862,  he  made  a  small  indosure  on  the  lot  and  built  a  house; 
that  he  lived  there  about  one  month  and  then  moved  about  three 
miles  off;  that  no  one  lived  on  the  lot  until  witness  returned, 
\rhieh  was  in  January,  1863 ;  thai  defendant  built  a  lew  h<^ 
pens  near  the  house  to  feed  hogs  in  when  they  were  having 
pigs ;  that  there  were  a  few  rails  on  the  place,  and  also  a  loom 
irhich  d^endant  left  in  the  house;  that  the  line  of  lot  three 
huadred  and  one,  adjoining  the  land  in  dispute,  is  not  quite 
one  hundred  yards  from  the  bouse;  that  the  reason  defendant 
lefii  the  place  ifi  1862  was  because  the  soldiers  were  volunteer- 
iflg,  and  he  could  consequently  obtain  no  assistance  in  his  im- 
provements ;  that  Mr.  Willis  let  him  have  the  land  to  which 
he  moved  to  cultivate ;  Uiat  he  kept  his  hogs  on  the  land  in  dis- 
pute ;  that  they  stayed  about  in  the  woods ;  that  in  the  sum- 
mer of  1862  defendant  made  a  deadening  on  the  place.  * 

The  jury  returned  a  verdict  for  the  defendants,  whereupon 
plaintiff  moved  fi>r  a  new  trial  upon  the  following  grounds, 
to-wit: 

Isi.  Because  the  verdict  of  the  jury  was  contrary  to  evi- 
dence and  tile  principles  of  justiee  and  equity. 

2d.  Because  the  jury  found  contrary  to  the  following  charge 
of  the  Court,  ^^the  jury  must  be  satisfied,  from  the  evidence, 
that  the  defendant  went  into  possession  of  the  lot  in  dispute 
in  good  fidth  and  under  a  claim  of  right  and  written  evidence 
of  title,  and  held  possession  publidy,  continuously  and  ex- 
clusively, and  that  his  possession  must  be  evidenced  by  in- 
closiire,  cultivation  or  some  other  use  and  occupation  of  it, 
which  is  so  notorious  as  to  attract  the  attention  of  every  ad- 
verse claimant,  and  so  exclusive  as  to  prevent  actual  posses- 
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sion  by  another,  and  that  he  oontinned  in  sndi  possemon  for 
seven  yean  prior  to  the  filmg  of  the  dedaraticHi  in  thedeik's 
crfBoe." 

3d.  Becaose  the  Cotnt  lefiised  togive  in  chaige  tiie  i>Ilo«r- 
ing  leqaeety  ^  that  if  they  believe,  from  the  evidence^  that 
Yoong  woit  into  poaBessioD  of  the  land  nndera  verbal  gift,  in 
Janoary,  1862,  and  built  a  caUn  in  one  comer  of  the  lot,  not 
qoite  <Mie  hnndred  yards  from  the  line  of  ibe  adjoining  lot, 
and  lived  there  about  one  montii  and  then  voluntarily  left  said 
house  and  remained  out  ot  posBeasion,  and  lived  some  three 
milea  fixMn  the  land  until  January,  1863>  then  I  diarge  yon, 
that  the  time  he  remained  00  out  of  poasesBion  cannot  beadded 
to  his  subsequent  possession  to  enaUe  him  toeet  up  hb  Mtit- 
tory  title." 

4th.  Because  the  Court  refused  to  charge  the  £dlo^ag  re- 
quest, <<that  possession  to  be  adverse  and  ripen  intoatitle, 
must  be  oontinuoos  and  public,  and  evidenced  by  such  use  and 
occupation  so  notorious  as  to  attract  the  attention  of  eveiy  ad- 
verse claimant,  and  such  as  to  give  the  true  own^  notice  dut 
the  land  is  claimed  adversely,  (and  who  that  adverse  dainuDt 
is.'^    The  portion  in  brackets  refused. 

6th.  Because  the  Court  erred  in  charging  the  jury,  ^Ihat 
if  the  defendant  left  the  hocee  and  land,  and  lived  three  miks 
firom  the  land  from  February,  1862,  to  January,  1863»  bat 
left  any  property  in  the  house,  the  house  locked  up,  audi  hold- 
ing and  possession  of  the  house  was  exclusive,  and  the  owner 
would  have  had  no  right  to  have  gone  in  and  taken  possessioD, 
and  if  he  had  done  so,  he  could  have  been  ejected.^ 

6th.  Because  the  Court  erred  in  diarging  the  juy,  ^  that 
when  a  party  voluntarily  abandons  the  land,  the  statute  ceases 
to  run.  Abandonment  means  a  moving  off  the  land  without 
any  intention  of  returning,  whidi  intention  may  be  demon* 
strated  by  ads,  whidi  acts  may  be  taken  into  consideration  in 
ascertaining  such  intention.'' 

7th.  Because  the  Court  erred  in  chai^ng  the  jury,  '^  that 
constructive  possession  of  lands,  is  where  a  person  having  pa- 
per title  to  a  tract  of  land  is  in  actual  poasession  of  only  a 
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part,  and  if  the  d^ndants  had  a  deed  to  this  whole  tract  of 
land,  a  posseasion  of  any  portion  of  the  same  in  the  manner 
explained  to  you  is  possession  of  the  entire  tract'' — ^this  duirge 
being  inapplicable  to  the  &cta  of  this  ease. 

8th.  Becausethejnry  found  contrary  to  the  following  charge 
of  the  Courts  '^  that  if  defendant  held  such  adverse  poesefr- 
sioQ,  as  has  been  explained  to  you,  of  any  porticm  of  the  lot 
of  land  under  a  deed,  then  the  adverse  possession  extended  to 
the  metes  and  bounds  specified  in  the  deed." 

Upon  ihe  motion  for  a  new  trial,  the  Court  passed  the  fol- 
lowing order : 

^'  It  is  ordered  and  adjudged  by  the  Court,  that  a  new  trial 
be  refiised  as  to  the  one  hundred  acres  in  the  deed  from  Beai- 
jamin  Willis  to  James  Young,  and  a  new  trial  be  granted  as 
against  Benjamin  Willis  for  the  balanoe  of  the  premises  in 
dispute.'' 

To  which  ruling  plaintiff  in  error  excepted,  and  assigns  the 
same  as  error. 

L.  P.  D.  Wabren  ;  Hikes  &  Hobbs  ;  Clark  &  Goes, 
for  plaintiffi  in  error. 

D.  H.  Pope,  for  defendants. 

MosTGOKERY,  Judge. 

This  action  was  brought  against  Young  for  lot  number  three 
Imndred,  in  the  sixth  district  of  Worth.  Young,  it  seems, 
went  into  possession  in  January,  1862,  by  permission  of  Wil- 
lis, who  held  a  deed  to  the  lot  dated  prior  to  that  tame. 

Young  built  a  house,  in  one  comer  of  the  lot,  deadened  a 
few  acres,  and  shortly  after  left  the  land,  but  in  about  a  year 
after  re-entered  under  a  deed  from  Willis  to  one  hundred 
acres  of  the  lot,  the  whole  lot  containing  over  four  hundred 
acres,  and  remained  in  possession  until  suit  brought  on  the 
16th  day  of  October,  1869.  At  the  trial  term  Willis  was 
made  a  co-defendant  The  lot  was  wild  land,  never  having 
been  occupied  prior  to  Young's  going  into  possession.   Plain^ 
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tiff  showed  a  perfect  chain  of  title  from  the  State  to  himseU 
The  defense  relied  on  was  adverse  possession  under  color  of 
title  for  seven  jears.  The  jury  found  for  defendants,  and,  on 
motion,  the  Court  granted  a  new  trial  as  to  Willis,  but  refused 
it  as  to  the  one  hundred  acres  held  by  Young.  This  refusal 
is  excepted  to. 

The  decision  of  this  Court  in  38  Georgia  442,  that  tie 
statute  of  limitations  was  suspended  as  to  realty,  bom.  the  Uth 
day  of  December,  1861,  to  the  1st  day  of  January,  1863,  must 
control  the  case.  It  therefore  becomes  unnecessary  to  dedde 
whether  Young  has  been  continuously  in  possession,  oudcr 
the  evidence,  from  January,  1862,  until  the  bringing  of  the 
fniit,  and  the  other  questions  made  in  the  record.  Conceding 
that  he  was  so  in  possession,  the  time  is  not  sufficient,  under  the 
suspension  of  the  statute  of  limitations,  to  perfect  the  statu- 
tory title  relied  on,  and  the  judgment  of  the  Court  below, 
lefiising  a  new  trial  as  to  Young,  must  be  reversed. 


H.  C.  Thacher  &  Company,  plaintiflfe  in  error,  tw.  R.  P. 
McWiLLiAMS  &  Company,  defendants  in  error. 

1.  Where  there  was  a  suit  pending  in  one  of  the  Saperior  GoarU  of  tbU 
State,  against  a  citizen  of  this  State  and  citizens  of  another  State,  and 
the  non-resident  moved  an  order  removing  the  cause  as  to  him  to  the 
Circuit  Court  of  the  United  States,  and  the  Circuit  Coart  refused  to 
take  jurisdiction  of  the  case : 

Hddi  That  the  jurisdiction  of  the  Superior  Conrt  of  this  State  was  BOt 
divested,  and  it  was  not  error  in  the  Judge  to  reinstate  the  case  oq  the 
docket. 

2.  Where  a  motion  was  made  to  remove  a  case  to  the  Circuit  Court  of  tb« 
United  States  and  granted,  and  the  Circuit  Court  refuses  to  entertara 
jurisdiction  of  the  case,  and  the  same  was  reinstated  in  the  State  Court: 

Meldf  That  a  new  motion  to  transfer,  no  new  facts  being  shown,  vas 
properly  overruled. 

Removal  of  case  to  the  United  States  Court.    Before  Judge 
Green.    Spalding  Superior  Court.    Febmar7  Term,  1872- 
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R.  P.  McWilHams  &  Company  sued  out  an  attachment 
against  H.  C.  Thacher  &  Company  upon  the  following  affi- 
davit : 

"  GiX)RGI A — Spalding  county  : 

"In  person  appeared  before  me,  Edwin  W.  Hammond,  a 
Notary  Public  in  and  for  said  county,  Robert  P.  McWiliiams, 
one  of  the  firm  of  R.  P.  McWiliiams  and  Samuel  McWil- 
iiams, composing  the  firm  of  R.  P.  McWiliiams  &  Company, 
who,  being  sworn,  saith  that  Edmond  Sindall  and  Charles  A. 
Sindall,  composing  the  firm  of  Charles  A.  Sindall  &  Compa- 
ny, of  said  county,  and  H.  C.  Thacher  &  Company,  in  the 
city  of  Boston,  and  State  of  Massachusetts,  (but  whose  chris- 
tian names  and  the  entire  names  of  partners  are  unknown  to 
deponent,)  are  indebted  to  said  R.  P.  McWiliiams  &  Compa- 
ny, jointly  and  severally,  in  the  sum  of  $13,608  39,  amount 
paid  out  by  the  said  R.  P.  McWiliiams  &  Company  for  two 
hundred  bales  of  cotton,  purchased  for  the  said  Charles  A. 
Sindall  &  Company  and  H.  C.  Thacher  &  Company,  on  their 
joint  account,  whiph  cotton  was  shipped  to  the  said  H.  C. 
Thacher  &  Company  by  the  said  Charles  A.  Sindall  &  Com- 
pany, without  paying  the  said  R.  P.  McWiliiams  &  Company 
the  said  sum  of  $13,608  39  so  paid  out  as  aforesaid,  and  that 
said  Charles  A.  Sindall  &  Company  were  wholly  insolvent,  and 
the  said  H.  C.  Thacher  &  Company  r^ide  out  of  the  Stat€  of 
Georgia,  and  said  Charles  A.  Sindall  absconds. 

(Signed)  "  R.  P.  McWILU: AM8. 

^'  Sworn  to  and  subscribed  before  me,  this  13  th  day  of  Feb- 
ruary, 1871.  (Signed) 

"  Edwin  W.  Hammond,  Notary  Public/^ 

Bond  was  given,  and  an  attachment  issued  against  Sindall 
&  Company  and  Thacher  &  Company,  which  was  levied  upon 
one  hundred  and  twenty-nine  bales  of  cotton  bagging.  At 
the  August  term,  1871,  of  the  Superior  Court  of  Spalding 
county,  the  declaration  in  attachment  was  filed.  At  the  same 
term  of  said  Court,  Thacher  &  Company  filed  a  petition,  con- 
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tainiag  substantially  the  following  allegations :  That  Henij 
C.  Thaeher  resided  at  the  time  said  sait  was  commenoedi  and  now 
resides,  in  the  State  of  Maasachasetts,  and  Thomas  Thaeher, 
the  other  partner,  in  the  State  of  Xew  York ;  that  the  sum 
claimed  in  said  suit  exceeds  $500,  exclusive  of  costs;  that 
Henry  C.  Thaeher,  of  said  firm,  has  made  and  filed  in  the 
Court,  on  behalf  of  said  firm,  his  affidavit,  according  to  the 
Act  of  Congress,  approved  March  2d,  1867,  and  the  Act  of 
which  it  is  amendatory,  relative  to  the  removal  of  causes  fit)ai 
the  State  Courts  to  the  Circuit  Court  of  the  United  States, 
which  affidavit,  together  with  the  good  and  sufficient  security 
as  required,  are  now  in  Court,  tendered  and  offered,  and  for 
the  cause  set  forth  in  said  affidavit,  to- wit :  "  That  deponeat 
has  reason  to,  and  does,  believe  that  from  local  influence,  the 
said  H.  C.  Thaeher  &  Company  will  not  be  able  to  obtain  jus- 
tice in  the  said  Superior  Court  ;^'  petitioners  ask  that  said  at- 
tachment suit  proceed  no  further  in  said  Superior  Court,  and 
that  it  may  be  removed  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Greorgia,  said  District  Court 
having  the  same  jurisdiction  of  like  causes  as  said  attachment 
suit  as  the  Circuit  Courts  of  the  United  States. 

The  Court  directed  that  the  cause  be  transferred  in  accord- 
anee  with  the  prayer  of  the  petition. 

At  the  September  term,  1871,  of  the  District  Court  of  the 
United  States,  for  the  Northern  District  of  GrecNfgia,  the  fol- 
lowing order  was  passed : 

*'R.  P.  McWiLLiAMs  &  Company  m.  H.  C.  Thacher  * 
Company  and  C.  A.  Sindall  &  Company  :  Attachment 
in  3pftlding  Superior  Court,  and  which  was  transferred  tc 
the  District  Court  for  the  Northern  District  of  Geoigia. 

^  The  above  cause  having  been  transferred  to  this  Court  by 
the  Judge  of  the  Superior  Court  of  Spalding  ooanty,  and  State 
of  Georgia,  and  plaintifi^  having  made  and  filed  in  this  Court 
their  motion  to  have  said  cause  remanded  to  Spaldiz^  Sape- 
rior  Court  for  causes  in  said  motion  set  forth,  after  argu- 
ment had,  ordered  by  the  Court,  that  the  above  cause  be 
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manded  to  Spalding  Superior  Court,  upon  the  ground  that 
there  cannot  be  a  final  termination  of  said  cause  in  this  Court 
without  the  presence  of  the  other  defendant  as  party  to  said 
canse,  to-wit:  C.  A.  Sindall;  and,  further  ordered,  that  the 
clerk  of  tliis  Court  make  out  a  certified  copy  of  said  motion  to 
iBmand,  and  this  order,  and  that  he  forward  the  same  to  the 
Clerk  of  ihe  Superior  Court  of  Spalding  county. 

(Signed)        "  DOYAL  &  NUNN ALLY, 

"J.  D,  STEWART, 

"Plaintiffs'  Attorneys. 

(Signed)        "John  Ebskine,  Judge. 
"October  10th,  1871." 

At  the  February  term,  1872,  of  Spalding  Superior  Court, 
plaintiffs  moved  to  reinstate  said  cause  upon  the  common  law 
docket  H.  C.  Thacher  &  Company  objected  to  said  motion 
upon  the  following  grounds,  to-wit: 

Ist  Because  said  cause  has  been  duly  transferred  by  the 
judgment  of  said  Court  at  the  August  term,  1871,  to  the  said 
District  Court  of  the  United  States  for  the  Northern  District 
of  Geoi^'a,  which  judgment  and  order  had  not  been  excepted 
to,  and  stood  unreversed. 

2d.  Because  said  Superior  Court  of  Spalding  county  had 
rightly  ordered  the  removal  and  transfer  of  said  case,  and  it 
was  the  legal  right  of  the  said  H.  C.  Thacher  &  Company  to 
have  the  same  tried  in  the  said  District  Court  of  the  United 
States,  and  that  such  right  could  not  be  defeated  by  the  refu- 
^  of  said  District  Court  to  hear  said  case. 

The  objections  were  overruled  and  the  case  reinstated,  to 
^hich  raling  H.  C.  Thacher  &  Company  excepted,  and  now 
assign  the  same  as  error. 

Subsequently,  during  the  same  term  of  the  Court,  H.  C, 
Thacher  &  Company  presented  on  affidavit  and  bond  made 
out  in  conformity  to  the  aforesaid  Acts  of  Congress,  and  moved 
tliat  said  cause  be  again  transmitted  to  the  said  District  Court* 
The  motion  was  overruled  by  the  Court,  and  H.  C.  Thacher 
&  Company  excepted,  and  now  assign  said  ruling  as  error. 
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Lanier  &  Andebson  ;  L.  E.  Bleckley,  for  plaintifls  in 
error. 

DoYAL  &  NuKNALLY,  for  defendants,  submitted  the  fol- 
lowing brief: 

1st.  As  Edmond  Sindall,  partner  of  Charles  A.  Sindall, 
who  had  previously  absconded,  had  not  been  made  a  partv  to 
the  proceeding,  and  still  resided  in  Spalding  county,  Georgia, 
the  District  Court  had  no  jurisdiction  of  the  case.  16  How- 
ard, 233;  Story's  pleading,  sec.  72  to  sec.  75;  1  Peters,  425; 
Acts  of  Congress,  1866  and  1867;  4  Washington,  C.  C.  B.'s, 
344;  9  Peters,  692. 

2d.  The  case  having  been  determined  adversely  to  plaintiffi 
in  error  in  the  District  Court,  their  only  remedy  was  by 
appeal. 

3d.  The  District  Court  could  only  decide  on  its  own  juris- 
diction, and,  having  decided  adversely,  was  bound  to  remand 
the  cause  to  the  State  Conrt.  4  Cranch,  421 ;  9  Peters,  692 ; 
4  Washington,  C.  C.  R.,  344. 

McCay,  Judge. 

The  Superior  Court  of  Spalding  county  had,  under  the 
Constitution  and  laws  of  the  United  States  and  of  this  State, 
original  jurisdiction  of  the  subject  matter,  and  of  the  parties 
in  this  case.     That  jurisdiction  was  formally  invoked,  and  the 
Court  was  in  the  actual  exercise  of  its  unquestioned  powers  in 
the  premises.     Under  the  various  Acts  of  Congress  for  the 
removal  to  the  Circuit  Court  of  causes  where  either  the  plain- 
tiff or  defendant  is  a  citizen  of  another  State  than  that  in 
which  the  suit  is  pending,  proceedings  were  taken  to  remove 
the  case  to  the  Federal  Court.    The  Suj)erior  Court  of  Spald- 
ing county  passed  the  order  required  by  the  statute.    The 
Federal  Court  refused  to  entertain  jurisdiction  of  the  case, 
and  it  has,  therefore,  never  been  in  fact  removed  to  the  Cir- 
cuit Court.     It  is  argued^  however,  that  as  the  moving  party 
has  filed  his  petition,  bond,  etc.,  the  case  is,  ipao  fatcto,  taken 
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out  of  the  State  Court,  and  that  by  the  Act  of  Congress  the 
State  Court  can  *'  proceed  no  further  in  the  matter."  It  is 
said  that  the  judgment  of  the  State  Court  removing  it  is  not 
inferior  to  the  judgment  of  the  Circuit  Court  refusing  to  re- 
ceive it,  and  that  it  was  not  in  the  power  of  the  Judge  of  the 
Circuit  Court  of  the  United  States  to  reverse  the  judgment 
of  the  Superior  Court  of  Spalding  county. 

We  will  not  go  into  the  question  of  which  of  these  tribu- 
nals is  the  inferior,  or  whether  either  of  them  is,  though  per- 
haps it  miglit  always  be  said  that  the  Court  ad  qiiem,  the 
Court  to  which  a  cause  is  to  be  removed,  and  which  has  it  to 
try,  must  be  the  final  arbiter  as  to  whether  it  is  a  proper  case 
for  its  jarisdiction.  But,  as  we  have  said,  we  do  not  think 
any  such  matter  is  involved.  The  State  Court  had  the  juris- 
diction of  this  case,  had  possession  of  it,  and  the  United  States 
Court  has  refused  to  take  it.  We  think,  ipso  factOy  the  juris- 
diction of  the  State  Court  reattaches,  or.  rather  it  is  never  lost. 
The  judgment  of  Judge  Erskine  is  final  until  it  is  reversed 
by  appeal.  This  case  has  never  been  removed.  The  removal 
is  not  complete  until  the  United  States  has  taken  it,  and  this 
i&,  we  think,  the  plain  meaning  of  the  removal  Act.  The 
moving  party  may  never  move  in  the  Circuit  Court,  and  thus 
the  Act  be  a  mere  instrument  to  defeat  the  State  Court. 

Judgment  affirmed. 


Sakders  W.  Lee,  plaintiff  in  error,  vs.  Phillip  West,  de- 
fendant in  error. 

1.  Where  laborers  were  employed  by  a  planter  in  January,  1868,  and 
shortly  thereafter  deserted  him  and  hired  themselves  to  the  agent  of 
another,  and  the  first  employer  arrested  them  and  lodged  them  in  jail, 
under  the  Court  Contract  Act,  from  which  confinement  thefreedman's 
bareaa  discharged  them,  and  they  then,  with  the  sanction  of  the  bn- 
reaa,  hired  themselves  to  the  agent  of  the  secorid  employer,  who 
rf^tained  them,  and  some  two  months  af)er  informed  his  principal  of  his 
artioDy  who  then,  for  the  first  time,  ratified  the  hiring,  having  previ- 
ously iBfltructed  his  agent  to  hire  no  hands  employed  by  others,  such 
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ratificatioD  does  not  make  the  latter  gailty  of  entidug  away  the  eer- 
rants  of  another,  so  as  to  render  him  liable  in  a  siiit  for  damages  to 
the  6r8t  employer. 

2.  Where  two  are  soed  as  joint  trespassers^  one  of  whom  resides  withovk 
the  county  in  which  the  suit  is  brought,  the  Court  hta  prima  facie  ju- 
risdiction as  to  both,  but  if  the  evidence  show  that  the  party  rcskiiDg 
in  the  county  in  which  suit  is  brought  is  not  a  co-trespasser  with  the 
other,  the  jury,  under  the  instruction  of  the  Court,  should  find  in  hrot 
of  the  non-resident,  no  matter  how  much  the  CTidenee  may  show  his 
separate  liability  for  the  trespass. 

8.  The  measure  of  damages  for  enticing  away  the  servant  of  another,  who 
is  hired  for  the  year,  where  that  other  fails  to  supply  the  serrant's 
place,  is  the  direct  loss  suffered,  and  the  average  net  profits  that  were 
made  by  men  of  fair  business  capacity,  out  of  the  labor  of  such  a  ser 
vant  during  the  year  for  which  the  enticed  servant  was  hired*  Tried 
by  this  rale  the  verdict  is  excessive  in  this  case. 

4.  If  two  are  sued  as  joint  trespassers,  one  of  whom  resides  out  of  the 
county  in  which  suit  is  brought,  a  verdict  had  against  the  defendants, 
and  a  new  trial  moved  for,  the  Court  should  grant  it  as  to  both  or 
neither ;  bat  if  he  grant  it  as  to  the  one  who  resides  out  of  the  eoonty, 
and  the  new  trial  is  had,  without  exceptions  taken  for  that  cause,  the 
defendant  in  the  new  trial  is  estopped  from  availing  himself  of  the 
error,  after  the  second  trial,  and  a  second  verdict  against  him. 

Employing  servants  of  another.  Batification.  Yenoe. 
Joint  trespassers.  Measure  of  damages.  Estoppel.  Before 
Judge  Clark.    Lee  Superior  Court.    March  Term,  1872. 

Phillip  West  brought  trespass  on  the  case  a^inst  Sanders 
W.  Lee  and  Thurman  M.  Clements,  for  employing  and  enti* 
cing  away  servants  in  his  employ,  by  which  he  had  been 
damaged  $5,000  00.     Clements  pleaded  not  guilty.     Lee  de- 
murred to  the  declaration  upon  the  ground  that  he  was  allied 
to  be  a  citizen  of  the  county  of  DeKalb,  and  suit,  therefore, 
was  not  maintainable  against  him  in  the  county  of  Lee.     The 
demurrer  was  overruled.    The  jury  returned  a  verdict  for  the 
plaintiff  for  the  sum  of  $5,000  00.    A  new  trial  was  granted 
by  the  Court  as  to  the  defendant,  Lee.    To  the  second  trial 
Ijee  pleaded :  ^^  That  at  the  last  term  of  the  Court,  this  case  ifas 
tried  and  a  verdict  was  rendered  in  fiivor  of  the  plaintiff  tar 
$5,000  00  damages ;  that,  thereupon,  he,  by  his  counsel,  moved 
fi>r  a  new  trial^  and  the  Court  set  aside  said  verdict  and  granted 
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a  new  trial  as  to  this  defendant,  bnt  refused  the  same  as  to 
ClemeDts.  While  said  judgment  and  verdict  is  now  in  full 
force  and  unreversed  against  said  Clements  in  fitvor  of  plain- 
tiff, this  defendant  sets  up  said  judgment  as  a  full  bar  and 
satis&ction  of  said  cause  of  action  set  forth. '  And  further 
savs  diat  he  is  still  a  citizen  and  resident  o£  the  county  of 
DeKalb ;  that  this  Court  has  no  jurisdiction  of  said  case  to 
try  his  liability  separately  as  to  said  cause  of  action/' 

The  special  plea  was  overruled. 

The  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  plaintiff  against  the  defendant,  S.  W.  Lee, 
$5,000  00  damages,  and  any  payment  made  on  this  will  be  a 
credit  to  Clements  on  a  judgment  for  like  amount  in  &vor  of 
plaintiff  against  him,  and  any  payment  made  by  Clements  on 
the  judgment  against  him  in  this  Court,  for  like  amount,  shall 
be  a  credit  on  this  to  the  amount  of  the  payment,  with  costs 
of  suit" 

It  appeared  from  the  evidence  that  the  laborers  were  hired 
by  plaintiff  to  work  on  his  plantation  during  the  year  1868; 
that  they  lefl  without  his  consent  the  last  of  January,  1868 ; 
that  they  were  arrested  and  carried  before  the  County  Court, 
and  ordered  to  jail ;  they  were  released  to  go  to  plaintiff's 
pkntation,  but  returned  to  Lee's ;  that  the  laborers  remained 
on  Lee's  place  during  the  year  1868 ;  that  plaintiff  &iled  to 
nuike  a  crop  for  want  of  labor,  and  spent  $600  00  in  time  and 
money  in  endeavoring  to  supply  himself;  that  the  hands  would 
have  made,  in  1868,  four  or  five,  five  hundred  pound  bales  of 
ootton  and  one  hundred  bushels  of  com  to  the  hand;  that  cot- 
ton was  worth  after  Christmas  26}  cents,  and  com  firom  $1  25 
to  $1  50  per  bushel ;  that  defendant,  Clements,  was  r^arded 
as  superintendent  of  Lee's  place ;  that  the  laborers  were  ar- 
rested a  second  time  and  sent  to  jail,  afterwards  released  and 
returned  to  Lee's ;  that  the  hands  were  released  by  the  Freed- 
men's  Bureau  Agent,  at  Albany;  that  plaintiff  did  not  make 
any  demand  on  Lee  for  the  hands,  nor  give  any  notice,  except 
by  sending  the  bailiff  for  them ;  that  in  the  opinion  of  the 

plaintiff,  the  hands  would  not  have  left  if  Clements  had  not 
Vol.  xltii.  21. 
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hired  them ;  that  Clements  hired  the  hands  for  Lee,  and  Lee 
knew  they  were  on  the  place  in  February ;  that  ClementB  in* 
formed  Lee  that  the  hands  had  been  arrested  and  that  West 
claimed  them;  that  Lee  stated  that  the  hands  might  stay; 
that  Clements  had  authority  to  hire  all  the  hands  he  could  f(ff 
Lee ;  that  when  the  laborers  were  arrested  Clements  went  to 
see  the  Bureau  Agent  at  Albany^  who  informed  him  that  he 
had  given  an  order  for  their  discharge ;  that  Lee  was  living 
in  Atlanta  at  the  time  the  laborers  were  employed  by  Clem- 
ents; that  Lee  did  not  know  that  West  claimed  the  laborers; 
that  Lee  instructed  Clements  not  to  hire  anybody's  hands, 
and  not  to  hire  at  all^  unless  Ic^ly;  that  Lee  did  not  know 
of  West's  claim  to  the  hands  for  two  months  after  they  were 
employed  by  Clements. 

The  Court  chained  the  jury  as  follows : 

^^The  defendants,  Clements  and  Lee,  are  sued  in  the  same 
action  for  damages  caused  by  enticing  away  the  servantB  and 
laborers  of  Phillip  West,  the  plaintiff,  during  the  term  of 
their  service  to  West.    The  question  before  you  is  not  as  to 
the  liability  of  Clements,  except  so  far  as  it  may  be  necessary 
to  pass  upon  his  liability  in  determining  the  liability  of  Lee. 
This  case,  so  far  as  Clements  is  concerned,  has  been  disposed 
of  by  the  verdict  of  the  jury  at  the  last  term  of  this  Court. 
Is  Lee  liable  in  damages  for  enticing  away  these  servants?  If 
West  had  the  hands  in  possession  on  his  farm  under  a  coo- 
tract  of  hiring  for  the  year  1868,  and  Clements,  knowing  they 
were  so  hired,  employed  or  enticed  them  away  from  the  em- 
ployment of  West,  then  Clements  is  liable  to  the  extent  of 
the  damage  sustained  by  West.    If  Clements  was  the  agents 
overseer  or  superintendent  of  Lee,  and  as  such  was  authorijEed 
by  Lee  to  hire  hands  for  the  year  1868,  the  presumption  of 
law  is,  that  as  such  agent,  overseer  or  superintendent^  he  was 
only  authorized  to  hire  servants  in  a  fair  and  legitimate  way, 
and  not  in  violation  of  law.     A  principal  is  only  bound  by 
the  acts  of  his  agent  within  the  scope  of  his  authority.    In 
the  absence  of  proof  you  are  not  to  presume  that  the  prind* 
pal  gave  authority  to  his  agent  to  do  an  unlawful  act.     If  the 
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agent,  while  in  the  discharge  of  his  daties,  do  an  unlawfiil 
act;  saeh  as  hiring  servants  illegally,  the  agent  alone  is  liable, 
aod  not  the  principal,  nnless  it  appear  that  the  principal  au- 
thorized the  unlawful  act^  or  afterwards,  when  informed  of  it, 
ratified  it.     If  Clements  did  hire  these  servants  for  the  year 
1868,  knowing  that  they  were  in  the  employ  of  West  for  that 
year,  and  if  Lee  was  subsequently  informed  of  West's  claim, 
and  of  all  the  accompanying  facts  about  the  ill^l  hiring, 
and  Lee  consented  to  it  and  ratified  it,  Lee  is  as  guilty  as 
Clements,  and  his  liability  is  co-extensive  with  the  liability  of 
Clements,  and  commences  with  the  date  of  the  illegal  hiring. 
It  is  not  necessary  to  make  Clements  liable  that  he  should  have 
known  absolutely  that  the  servants  were  in  the  employment 
of  West.     It  is  sufficient  if  the  circumstances  were  such  as 
would  have  put  a  prudent  man  on  inquiry.     If  he  had  good 
reasons  for  believing  that  West  had  hired  the  servants,  it  was 
his  duty  to  have  abstained  from  consummating  his  contract 
until  he  had  made  inquiry  from  West  about  it.     If  he  reck- 
lessly and  hastily  hired  them,  having  reasonable  grounds  to 
suppose  that  they  were  under  contract  with  West,  without 
making  inquiry  of  West,  he  is  liable,  and  Lee's  liability  de- 
pends upon  whether  he  was  subsequently  informed  of  all  the 
&cts  and  circumstances,  and  consented  to  and  ratified  Clem- 
ents' act.    Clements  may  have  hired  the  servants  of  West 
without  notice  of  West's  contract,  yet,  if,  upon  notice  within 
a  reasonable  time  thereafter,  he  fidled  to  give  them  up,  and 
used  any  means  to  detain  them,  he  is  liable,  and  Lee  is  liable 
if  he  subsequently  came  into  possession  of  the  facts,  and  con- 
sented to  or  ratified  it.    If  West  was  guilty  of  negligence  in 
not  giving  notice  to  Clements  after  he  knew  that  Clements 
had  hired  the  servants,  he  is  to  be  presumed  as  having  aban- 
doned his  contract,  and  as  acquiescing  in  the  act  of  Clements, 
and  is  not  entitled  to  damages.     The  rule  is  the  reverse,  if  as 
soon  as  he  learned  the  &cts,  he  took  steps  to  reclaim  the  ser- 
vants.   If  Howard,  the  agent  of  the  Freedmen's  Bureau, 
|)as6ed  upon  the  rights  of  West  and  set  aside  his  contract,  and 
absolved  the  servants  from  all  obligation  under  the  contract, 
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then  West  is  bound  by  the  otdet  of  tbe  Baieaa  Ageot,  snd  is 
not  entitled  to  damages  against  Lee.  If  he  dischaiged  the 
servants  fix>m  arrest  and  tamed  them  loose  to  go  where  thej 
pleased,  leaving  all  the  parties  to  their  rights  and  remedies 
under  the  law,  without  more,  snch  an  oider  does  not  absolve 
the  servants  frcxn  thdr  obligation  to  West,  nor  does  it  disehai^ 
aeiDente  and  I^  from  any  liiJHlily  tlK^  may  have  incurred 
hj  reason  of  having  illegally  hired  them. 

The  measure  of  damages  is  what  the  services  of  theservants 
would  have  been  reasonably  worth,  to  be  estimated  by  what  s 
riasonably  good  iarmer  would  have  made  with  tbe  servaote 
during  tike  year  1868,  aftor  deducting  expenses  of  the  £ffm 
for  the  year,  adding  to  the  net  profits  ench  reasonable  expenses, 
if  any,  incurred  by  West  in  seeking  to  get  other  hands  to  sup- 
]Ay  their  place.  If  you  find  a  verdict  against  Lee  for  any 
sum,  you  should  stipulate  and  decree  in  your  verdict^  that 
whatever  amount  may  be  paid  on  the  judgment  ag^dnst  Clem* 
ents,  should  be  a  credit  on  the  judgment  against  Jjet,  and 
whatevtf  amount  is  paid  on  the  judgpient  a^nst  Lee,  diould 
go  as  a  credit  on  the  judgment  i^ainst  Clements.  Sudi  a 
form  of  verdict  is  necessary  to  protect  the  rights  of  defi»daots 
in  the  event  yon  find  a  verdict  against  Lee." 

A  motion  was  made  for  a  new  trial  upon  numinous  greonds ; 
amongst  them,  that  th%  Court  erred  in  overruling  the  plea  to 
the  jurisdiction;  that  the  charge  was  ccmtrary  to  law;  thai  the 
verdict  was  contrary  to  the  dbarge;  that  the  verdict  was  con- 
traiy  to  the  evidence. 

Tbe  motion  was  overruled,  and  theplaintifir  in  error  excep* 
ted  and  assigns  said  ruling  as  error. 

Vason  &  Davis;  Lyon  &  Invuff;  C.  T.  Goodb,  for 
plaintiff  in  error. 

W.  A.  Hawkiks;  F*  H.  West;  Clark  &  GosOy  for  de- 
fendani. 
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MosTGOMERY,  Judge. 

The  evidenoe  in  this  case  shows  that  Gements,  the  agent  of 
Lee,  hired  the  servants  of  West^  the  plaintiff  beloW|  without 
any  knowledge^  on  his  part,  that  they  were  under  contract  to 
West  A  few  days  afterwards,  West  had  them  arrested,  but,  it 
seems,  discharged  them,  upon  their  promising  to  return  to  his 
plantation.  The  hands,  instead  of  going  to  West's  place,  re- 
turned to  Lee's.  They  were  rearrested,  at  West's  instance, 
lodged  in  jail,  and  from  thence  discharged  by  the  Freedman's 
Bureau  officer  at  Albany,  Howard,  by  name.  They  were  then, 
with  Howard's  sanction,  hired  again  by  Clements,  as  the  agent 
of  Lea  These  transactions  occurred  in  January.  Lee  had 
no  knowledge  of  them  until  April,  when  Clements  informed 
him  of  them.  He  replied,  that  under  the  &cts,  as  detailed 
above,  the  negroes  might  remain  on  his  place.  He  had,  pre- 
viously to  the  occurrence,  instructed  Clements  not  to  hire  hands 
under  contract  to  others. 

It  is  unnecessary  to  consider  whether  Clements  is  excusable 
for  not  making  more  diligent  inquiry  in  the  first  instance,  be- 
fore hiring.    If  the  hiring  under  the  sanction  of  the  Freed- 
man's Bureau  was  l^itimate,  Lee  is  not  responsible,  for  that 
is  the  only  contract  he  can  be  said  to  have  ratified.    West's 
contract  with  the  n^roes  was  a  Court  contract,  at  least  it  is 
^o  stated  on  its  &ce,  and  was  so  treated  in  argument,  though 
there  is  no  evidence  of  its  having  been  filed  in  the  office  of 
the  County  Court.    Assuming  it  to  have  been  a  Court  con- 
tract, West  seems  to  have  taken  the  course  pointed  out  by  the 
law  for  its  enforcement,  to-wit :  by  attachment.    With  this 
enforcement,  the  agent  of  the  Bureau  saw  proper  to  interfere 
and  discharge  the  negroes  from  confinement     Whether  he 
would  be  liable  to  West  or  not,  is  a  question  not  now  before 
us.     Upon  the  principle  of  inter  arma  leges  sUentf  and  for  the 
reason  that  he  was  acting  in  a  qiMd  military  character,  in  sub- 
jugate territory,  perhaps  he  would  not     But  what  was  to  be 
«Ione?     Were  the  negroes  to  be  compelled  to  roam  as  vaga- 
bonds  over  the  country  for  the  year^  because  they  would  not 
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fulfill  their  contract  with  West,  and  the  military  authorities 
would  not  permit  him  to  enforce  compliance  in  the  way  poin- 
ted out  by  law  ?  Surely,  this  would  be  seriously  detrimental 
to  the  best  interests  of  the  State,  already  veiy  grievously  suf- 
fering from  this  evil.  Under  the  &eis  of  this  case,  as  thcjr 
now  appear  by  the  evidence,  we  do  not  think  Lee's  ratification 
of  the  hiring  was  such  as  to  render  him  liable  to  West  in 
damages. 

2.  As  the  case  must  go  back,  and  another  trial  may  be  had, 
in  which  the  evidence  may  be  different,  we  will  dispose  of 
other  points  made  by  the  record;  and,  first,  we  think  that  the 
Court  prima  fade  had  jurisdiction  of  both  defendants  in  the 
joint  suit  for  trespass,  although  Lee  lived  oat  of  the  couniy 
in  which  the  suit  was  brought.  If  the  evidence  shows  that 
the  non-rerident  defendant  was  not  a  co-trespasser  with  the 
resident  defendant,  the  jury,  under  the  instructicMi  o(  the 
Court,  should  find  in  fiivor  of  the  former,  no  matter  how  much 
the  evidence  may  show  his  separate  liability  for  the  trespass — 
the  plaintiff,  of  course,  retaining  his  right  to  dismiss,  as  to  the 
non-resident,  at  any  time  befi^re  verdict. 

3.  We  think  the  correct  rule  of  damages,  when  one  parson 
entices  away  the  servant  of  another,  is  the  direct  loss  legiti- 
mately incurred  in  endeavoring  to  replace  the  servant,  and  the 
average  net  profits  that  were  made  by  men  of  Mr  bumness  ca- 
pacity out  of  the  labors  of  such  a  servant  during  the  year  for 
which  the  servant  was  hired.     Tried  by  this  rule,,  this  verdict 
is  certainly  excessive.    The  evidence  shows  that  the  servants 
hired  were  equal  to  eight  good  hands.    The  verdict  gives  the 
plaintiff  more  than  $600  as  net  profits  for  one  year  on  a  hand, 
who  would,  probably,  before  the  war,  have  sold  for  about 
$1,000.     The  gross  value  of  what  the  evidence  shows  the 
hands  might  have  made  with  good  farming,  was  some  $6CH> 
or  $700  per  hand.    By  the  contract,  they  were  to  get  one-third 
of  this,  and  firom  the  remaining  two-thirds  must  be  deducted 
all  the  expenses  of  carrying  on  the  &rm  except  the  food  of  the 
hands,  which,  by  the  contract,  they  woace  to  pay  for^  out  of  theur 
one-third  part  of  the  crop.. 
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4.  There  was  error  in  granting  a  new  trial  as  to  Lee  and 
reiusing  it  as  to  Clements.  But  to  avail  himself  of  it^  Lee 
should  have  excepted  at  the  time.  It  is  too  late  to  do  so  after 
the  second  trial  and  verdict  is  had.  It  is  analogous  to  a  suit 
against  a  single  defendant  out  of  the  county  of  his  residence. 
If  he  chooses  to  appear  and  plead  to  the  merits^  he  cannot  take 
advantage  of  the  want  of  jurisdiction  in  the  Court  after  ver- 
dict Nor  can  Lee  set  up  the  judgment  against  Clements  as 
a  bar  to  further  proceedings  against  himself.  A  party  injured 
may  sometimes  proceed  against  master  and  servant  successively 
as  well  as  jointly :    2  Hilliard  on  Torts,  522-3. 

Judgment  reversed. 


Maoon  and  Augusta  Eailroad  Company,  plaintiff  in 
error,  vs.  Philoclea  C.  Eve,  administratrix,  defendant  in 
error. 

Macon  and  Augusta  Eailboad  Company,  plaintiff  in 
error,  vs.  The  Executors  op  Tubneb  Clanton,  de- 
fendant in  error. 

Assumpsit.    Before  Judge  Gibson.    Richmond  Superior 
Court.    January  Term,  1872. 

The  two  foregoing  cases,  involving  the  same  questions,  were 
consolidated  and  heard  together.  Montgomery,  Judge,  prior 
to  his  coming  upon  the  bench,  having  been  appointed  receiver 
of  the  estate  of  Turner  Clanton,  deceased,  did  not  preside. 
Chief  Justice  Warner  and  McOay,  Judge,  failing  to  agree,  the 
judgments  of  the  Court  below  were  ordered  to  stand  affirmed. 

Ja3£XS  S.  Hook,  for  plaintiff  in  error. 

Barnes  &  Cumming  ;  Claiborne  Snead,  for  defendants. 
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J.  T.  Dasher,  plaintiff  in  error,  vs.  Virgil  F.  Dasheb,  de- 
fendant in  error. 

The  entry  of  service  on  a  suit  by  the  sheriff  is  not  condasiTeof  sachser* 
vice)  but  may  be  traversed  by  the  defendant  at  the  first  term  ailer  do* 
tice  of  such  entry  is  had  by  him,  and  before  pleading  to  the  merits. 

Service.  Return  of  shmff.  Before  Judge  Sessions.  LowndeB 
Superior  Court.    December  Adjourned  Term,  1871. 

This  case  came  on  to  be  heard  on  a  rule  nisi  in  &vor  of 
J.  T.  Dasher,  calling  on  Virgil  F.  Dasher  to  show  cause  why  a 
judgment  obtained  by  him  against  J.  T.  Dasher  at  the  June 
term,  1871,  of  the  Superior  Court  of  Lowndes  county,  should 
not  be  set  aside  for  want  of  service  of  a  copy  of  the  original 
declaration  upon  the  defendant  in  said  suit  The  case,  byooo- 
sent,  was  submitted  to  the  decision  of  the  presiding  Judge, 
without  the  intervention  of  a  jury. 

The  original  declaration  had  the  following  entry  thereon: 

"  I  have  this  day  served  a  copy  of  the  within  upon  J.  T. 
Dasher,  by  leaving  the  same  at  his  place  of  abode. 
**  November  15th,  1870. 

(Signed)  "  A.  Hewitt,  Sheriff/' 


Evidence  was  introduced  by  both  parties,  pro  and  eon.  The 
Court  refused  to  set  aside  the  judgment,  upon  the  ground  that 
the  return  of  the  sheriff  showed  that  service  had  been  per- 
fected in  said  suit,  and  plaintiff  in  error  excepted. 

Whittle  &  Morgan,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Montgomery,  Judge. 

This  was  a  rule  nisi  by  J.  T.  Dasher  against  Viigil  F. 
Dasher,  issued  at  the  December  term,  1871,  of  Lowndes  Su- 
perior Court,  requiring  said  Virgil  T.  Dasher  to  show  cause 
why  a  judgment  obtained  by  him  against  J.  T.  Dasher  at  the 
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preoedmg  term  of  the  Court  should  not  be  set  aside  as  void 
fur  want  of  service.  By  agreement  of  parties  the  case  was 
sabmitted  to  Judge  without  jury. 

The  evidence  showed  oonolusively  that  the  defendant  in  the 
acdoQ  in  which  the  judgment  was  obtained^  never  had  been 
served,  nor  had  he  by  himself  or  agent  acknowledged  service. 
Ifideed,  he  was  entirely  ignorant  that  the  cause  was  pending, 
until  after  judgment  was  entered  ag&inst  him.  The  usual 
entry  of  service  by  leaving  the  writ  at  defendant's  residence^ 
was,  however,  on  the  declaration. 

The  Judge  refused  to  set  aside  the  judgment  '^  upon  the 
ground  that  the  sheriff's  return  shows  that  service  had  been 
perfected  in  said  suit,  and  that  said  judgment  was  not  void 
for  want  of  service.''  The  evidence  showed  the  writ  to  have 
been  left  at  the  house  of  defendant's  father,  instead  of  his  own^ 
and  that  he  had  never  heard  of  it  until  after  the  judgment  was 
rendered,  and  then  moved  at  the  very  next  term  to  have  it 
vacated.  The  case  is  ftilly  within  the  provisions  of  secti(m 
3264  of  the  Code,  and  the  judgment  of  the  Court  below  must, 
therefore,  be  reversed. 


The  Mayor  and  Council  op  the  City  of  Maoon,  plain- 
tiff in  error,  P8,  Henby  Cummins  et  al.,  defendants  in 
error. 

(Washsb.  C  J.,  did  not  preside  in  thia  oMe.) 

1.  The  city  of  Macon  filed  a  bill  against  A,  6,  C,  D,  and  others,  as  agents 
and  officers  of  a  pretended  corporationi  alleged  to  be  incorporated  un- 
der the  laws  of  New  York  for  the  purpose  of  carrying  on  business  in 
Georgia.  The  bill  was  filed  in  the  Superior  Court  of  Bibb  county,  and 
charged  that  two  of  the  persons  sued  resided  in  Qeorgiat  and  the  others 
in  the  State  of  New  York.  The  bill  charged  that  the  city  had,  through 
the  management  of  the  individuals  named,  been  fraudulently  induced 
to  make  a  deed  of  certain  property  to  the  corporation  on  certain  terms 
and  conditions  which  had  been  broken.  The  bill  also  charged  that  the 
charter  of  the  company  was  void,  as  in  conflict  with  the  sovereignty  of 
this  State,  and  prayed  that  the  deed  might  be  canceled  and  the  prop^ 
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erty  redelivered  to  the  city.    The  bill  alao  alleged  that  certain  claima 

I    and  liens  existed  against  the  property,  contracted  by  the  companj  or 

its  agents,  which  were  in  dispatey  and  prayed  that  the  amount  of  said 

•  claims  might  be  ascertained  and  settled  in  the  decree.  Before  any 
trial  the  company,  by  its  President,  came  into  Court,  filed  the  ssnil 
affidavit,  and  gave  a  proper  bond,  and  petitioned  that  the  case  be  re- 
moved to  the  Circuit  Court  of  the  United  States  for  tbe  District  of 
Georgia.  This  petition  the  Court  granted,  and  the  complaiiuui^ 
excepted : 

Meld,  That  the  company  was  in  effect  a  party  to  the  bill,  and  having  ap- 
peared and  made  the  motion  to  remove,  it  was  not  error  in  the  Gout 
below  to  grant  the  same. 

2.  All  the  issues  between  the  city  and  the  company  can  be  fully  disposed 
of  without  the  presence  of  any  of  the  citizens  of  Georgia  except  the 
city. 

3.  The  question  as  to  the  validity  of  the  charter  is  one  of  the  issues  made 
by  the  bill  in  which  the  company  is  the  party  at  interest,  and  having 
followed  the  act  of  Congress  in  making  the  affidavit  and  giving  the 
bond,  the  State  Court  is  not  authorized  to  proceed  furthej:  to  try  the 
issue — that  question  with  the  others  made  by  the  bill  is  returned  to  the 
Circuit  Court. 

4.  No  question  having  been  made  in  the  Court  below  as  to  the  power  of 
the  Superior  Court  to  pass  an  order  in  the  premises,  this  Court  does 
not  decide  it. 

Removal  of  cause.  United  States  Court  Before  Judge 
Cole.   Bibb  Superior  Court   October  Adjourned  Term,  1871. 

The  Mayor  and  Council  of  the  city  of  Macoa  filed  thar 
bill  against  Henry  Cummins,  Cosmore  G.  Bruce,  Benjamin 
Field,  Henry  W.  DePuy,  of  the  State  and  county  of  New- 
York,  and  John  T..  Snead  and  Alfred  Iverson,  jr.,  of  the 
county  of  Bibb,  all  of  said  defendants  being  stockholders,  of- 
ficers and  agents  of  a  pretended  company,  known  as  the  "Ar- 
mory Cotton  Manufacturing  Company;''  against  Maxwdl, 
Grier,  Masterson,  the  clerk  of  the  Superior  Court,  the  sheriff, 
and  the  constables  of  the  county  of  Bibb.  Substantially,  the 
following  case  was  made: 

Jn  the  month  of  May,  1870,  complainant  was  possessed  of 
a  piece  of  real  estate  in  the  city  of  Macon,  known  as  the 
"  Macon  Armory,"  of  the  value  of  $250,000  00.  In  order 
to  dispose  of  said  property  in  a  manner  that  would  be  prodac- 
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tive  of  benefit  to  said  city,  on  the  27th  day  of  said  month  and 
year,  complainant  entered  into  a  contract  with  said  pretended 
"Armory  Cotton  Manufactaring  Company,"  by  which  said 
company,  in  consideration  of  the  transfer  to  them  of  said 
premises,  with  the  buildings  thereon,  undertook  to  complete 
said  buildings,  and  in  a  reasonable  time  to  fit  up  the  same  with 
proper  machinery,  and  to  begin  the  business  of  manufacturing 
eottoD,  and  to  issue  to  the  city  of  Macon  paid  up  stock  in  said 
pretended  company  to  the  amount  of  $75,000  00.    The  com- 
pany pretended  to  be  incorporated  under  a  charter  obtained 
in  the  State  of  New  York.     The  premises  and  buildings  afore- 
said Mrere  transferred  in  accordance  with  the  provisions  of  said 
contract     In  prosecution  of  a  fraudulent  design  to  obtain  the 
control  and  possession  of  said  property  for  private  speculation, 
said  company  delayed  an  unreasonable  time  before  commenc- 
ing work  on  said  buildings,  but  finally  the  defendants,  Snead 
and  Iverson,  were  appointed  to  b^in  and  superintend  the  re- 
pairs and  completion  of  the  same.     For  several  weeks  past, 
the  work  of  "  preparing  to  begin  "  has  been  progressing,  and 
an  expense  has  been  incurred  for  material  and  wages  of  me- 
chanics and  laborers  of  between  $3,000  and  $4,000.     Other 
claims  against  said  company  will  increase  the  indebtedness  to 
over  $5,000.     Of  this  amount,  only  about  $100  has. been  paid 
hy  said  company,  but,  on  the  contrary,  a  draft  for  $3,000, 
drawn  by  the  defendant,  Snead,  upon  said  company,  for  the 
l)urpo8e  of  applying  the  proceeds  to  said  indebtedness,  was  re- 
tiuned  unpaid  and  protested.     The  laborers  have  abandoned 
the  work,  and  are  suing  out  attachments,  etc.,  for  their  wages. 
The  superintendent,  Snead,  has  also  abandoned  the  same,  and 
has  been  absent  for  three  or  four  weeks.     Complainant  has 
i:)een  informed  that  said  company  has  been  endeavoring  to  sell 
said  property  to  other  parties,  and  here  charge  this  to  be  their 
design.     By  said  pretended  charter^  said  defendants,  Bruce, 
Cummins,  Field,  DePuy,  Snead,  and  Iverson,  were  appointed 
trustees  for  the  management  ^f  the  affairs  of  said  company  for 
tlie  first  year ;  but,  so  fiu*  as  complainant  is  advised,  said  trus- 
tees have  never  had  a  meeting ;  the  company  has  never  adop- 
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ted  any  by-laws,  nor  communicated  the  same  to  oomp^imiilt 
but,  on  the  contrary,  said  corporators  have  done  nothing  to- 
^t^s  carrying  out  the  objecte  of  their  incorporation,  ot  tte 
oontraM^t^under,  but  have  confined  themselves  wholly  to 
their  effortotolte<iw>d  complainant  out  of  said  property. 

Under  the  foregoJte  fects  complainant  has  been  advwd 
that  said  defendants  ha^rfeit«d  their  right  to  said  property, 
as  the  deed  under  which  th^old  the  same  provides,  that  >t 
their  undertaking*  is  not  compli 

after  the  date  thereof,  the  indents ^^^  'a  AfrJi 

Under  this  belief,  compkinant  has  de>a»d^  ""^  ^^  ^"^"^ 


ith  in  a  reasonable  time 
IS  to  "stand  canceled" 


on 


terson 
be  due 

loinba 


ant,  Iveraon,  the  agent  of  said  pretendedl^°^P^y»  poBe»i 
of  said  property,  which  he  has  refused  to^tf^^^^  '  .     v^ 

has  a  elaim  against  said  pretended  ^^^P^^^J^'rao  no  dct 
since  the  date  of  said  contract^  at  the  rate  of  1|^' 
annum,  and  is  about  to  levy  a  laborer's  lien  for  t\^.   ^^^^ 
said  property.    Complainant  charges  that  he  is  a 
oer,  and  not  entitled  to  a  laborer's  lien.    Grier  & 
have  attached  said  property  for  $130  00  claimed  t^ 
them.     Maxwell  has  a  claim  against  said  company  fb 
sold,  amounting  to  $1,130  97,  and  has  also  attached, 
property  in  reality  belongs  to  complainant,  it  is,  in 
the  sole  party  defendant  to  said  various  suits. 

Prayer,  that  said  deed  may  be  delivered  up  to  be  car 
that  said  corporators  of  said  pretended  company  may 
pelled  to  reimburse  complainant  for  all  amounts  which  i 
be  compelled  to  pay  towards  the  debts  of  said  pretend 
painy  for  the  protection  of  said  property;  that  the  corpoi^ 
of  said  pretended  company  be  enjoined  firom  selling  oi 
cumbering  the  same;  that  all  creditors,  other  than  lab 
and  mechanics,  be  enjoined  from  proceeding  against  said 
erty  except  as  parties  defendants  to  this  bill ;  that  the 
and  constables  of  the  county  of  Bibb  be  enjoined  from  lev 
any  liens  or  attachments  on  said  property,  other  than  lion 
material  furnished,  and  liens  of  mechanics  and  laborers; 
the  clerk  of  the  Superior  Court  be  enjoined  from  putting 
record  any  conveyance  or  mortgage,  or  other  encunabranc 
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tive  of  benefit  to  said  city,  on  the  27th  day  of  said  month  and  / 
year,  complainant  entered  into  a  contract  with  said  pretende^ 
"Armory  Cotton  Manufacturing  Company,"  by  which  is^^. 
company,  in  consideration  of  the  transfer  to  them  "A^  said 
premise,  with  the  buildings  thereon,  unde<*-J*^  complete 
said  buildings,  and  in  a  reasonable  time  ^  ^^  "P  *•»«  ^"^^  with 
proper  machinery,  and  to  begin  the  ^--'Siness  of  manufacturmg 
cotton,  and  to  issue  to  the  city  o<^  J^a«>°  Pa^^  up  stock  in  said 
pretended  company  to  the  a'-'^""*  ^^  «75,000  00.  The  com- 
paov  pretended  to  be  incorporated  under  a  charter  obtained 
in  the  State  of  New  Yo-'^'  '^^^  premises  and  buildings  afore- 
said were  transferred  '^  accordance  with  the  provisionsof  said 
contract  In  piw^"^*'*®"  ^^  *  fraudulent  design  to  obtain  the 
control  andposs.^'«'^°''««'<i  P^P^"^  ^°f  P"^''**  speculation, 
said  company  ^®'^y^^  ^^  unreasonable  time  before  coinmenc- 
infi:  work  on^^^  buildings,  but  finally  the  defendants,  Snead 
and  Iversor''  ^^^®  appointed  to  b^in  and  superintend  the  re- 
pairs and  completion  of  the  same.  For  several  weeks  past, 
the  work  ^^  "  preparing  to  b^in  "  has  been  progressing,  and 
an  exper^««  ^"^  ^^  v^^^x^r^  for  material  and  wages  of  me- 
chanics ^^^  laborers  of  between  $3,000  and  $4,000.  Other 
claima  ifS^^^  ^^^  company  will  increase  the  indebtedness  to 
over  t^f^^'  ^^  ^^^  amount,  only  about  $100  has. been  paid 
by  g^.4  company,  but,  on  the  contrary,  a  draft  for  $3,000, 
^^  by  the  defendant,  Snead,  upon  said  company,  for  the 
pjjypjse  of  applying  the  proceeds  to  said  indebtedness,  was  re- 
torndr  ^^P^^  ^^d  protested.  The  laborers  have  abandoned 
^^  ^'ork,  and  are  suing  out  attachments,  etc.,  for  their  wages. 
^'{^^  superintendent,  Snead,  has  also  abandoned  the  same,  and 
]j^  peen  absent  for  three  or  four  weeks.  Complainant  has 
b^l  informed  that  said  company  has  been  endeavoring  to  sell 
g^y  ^property  to  other  parties,  and  here  charge  this  to  be  their 
j^n.  By  said  pretended  charter,  said  defendants,  Bruce, 
pjj^mins.  Field,  DePuy,  Snead,  and  Iverson,  were  appointed 
Ij^stees  for  the  management  .of  the  afiairs  of  said  company  for 
1^^'  first  year;  but,  so  &r  as  complainant  is  advised,  said  trus- 
ses have  never  had  a  meeting ;  the  company  has  never  adop- 
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Manufecturing  Company  in  legal  existence^  either  by  the  laws 
of  Greorgia  or  of  New  York. 

4th.  Because  said  pretended  company,  if  not  a  corporation, 
is  a  copartnership  of  individuals,  and  each  must  unite  in  the 
petition  for  removal,  and  the  petition  cannot  be  granted  if  any 
one  of  them  is  a  citizen  of  Georgia. 

5th.  Because  a  complete  decree  in  said  cause  as  to  the  par- 
ties for  whom  the  petition  is  made,  cannot  be  had  in  the  United 
States  Court,  without  the  presence  of  the  other  defendants  in 
said  cause  who  are  citizeqs  of  the  State  of  Georgia. 

The  objections  were  overruled  by  the  Court,  and  the  prayer 
of  the  petition  was  granted.  Whereupon  the  complainant 
excepted  upon  each  of  the  aforesaid  grounds. 

A.  O.  Bacon,  for  plaintiff  in  error. 

Lanier  &  Anderson,  by  E.  F.  Lyon,  for  defendants* 

McCay,  Judge. 

We  are  constrained  to  say  that  we  are  unable  to  understand 
how  it  can  be  seriously  contended  that  this  corporation;  or 
pretended  corporation,  is  not  a  party  to  this  bill.  Its  object 
is  to  set  aside  a  deed  made  to  the  corporation  by  name;  the 
two  persons,  living  in  Georgia,  who  are  alleged  to  be  mem- 
bers, are  charged  as  agents  of  the  incorporation.  Under  out 
law,  any  agent  or  officer  of  a  corporation,  living  in  the  county, 
having  jurisdiction  of  a  suit  against  the  corporation,  is  a  proper 
person  to  serve  a  writ  on,  against  the  corporation :  See  Code, 
3293: 

And  we  have  held,  that  if  a  foreign  corporation  have  an 
agent  here  transacting  the  business  of  the  company,  the  cor- 
poration may  be  sued  here ;  so  that  this  bill  is  a  suit  afii^cting 
the  interests  of  the  corporation.  It  sets  out  that  it  is  a  fbrdgn 
corporation ;  that  it  has  agents  here,  mentions  their  names,  and 
it  prays  a  decree  setting  aside  a  deed  made  to  the  oorporatioa 
by  name.  We  cannot  but  feel  that  the  chaises  in  the  bill 
and  the  prayer  make  the  corporation  a  party ;  and  as  the  cor- 
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poration  has  oome  forward  in  terms  and  hy  name,  asking  to 
be  permitted  to  defend  a  suit  the  whole  purpose  of  which  is 
to  set  aside  a  deed  made  to  it,  we  think  it  eminently  proper 
and  just  that  it  should,  even  if  there  were  any  doubt  about 
the  bill  when  filed,  be  permitted  to  come  in.  Equity  delights 
in  settling  a  controversy  at  once  and  by  one  decree,  and  with- 
out this  company,  this  bill  would  be  wholly  useless,  since  any 
decree  could  not  affect  the  company  unless  it  were  a  party. 
What  would  a  decree  be  worth,  setting  aside  the  deed  that  did 
not  bind  the  grantee  in  the  deed  ?  The  liens  and  other  debts 
against  the  company  are  wholly  collateral  to  the  main  issue 
between  the  city  and  the  company.  If  the  deed  is  set  aside 
as  to  the  company,  and  this  is  to  the  injury  of  the  l^al  rights 
of  the  creditors,  it  will  not  affect  those  rights.  If  the  land  is, 
in  equity,  chargeable  with  the  debts,  the  city  will  hold  it  so 
charged,  and  we  see  no  reason  why  any  parties  are  necessary 
to  the  decision  of  the  questions  between  the  city  and  the  com- 
pany, save  the  city  and  the  company. 

Whether  the  charter  is  a  legal  one,  authorized  by  the  laws 
of  this  State  to  do  business  here,  as  provided  in  the  charter, 
and  whether  the  State  of  New  York  can  grant  such  a  char- 
ter, is  one  of  the  main  matters  in  dispute.  The  United  States 
Coiut,  for  matters  and  parties  in  its  jurisdiction,  is  as  much  a 
Cuurt  to  settle  the  rights  of  the  people  of  Greorgia,  as  a  State 
Court  is.  Both  are  Courts  of  our  own  creation,  and  each  is 
intended  for  the  public  good — ^the  good  of  the  State  and  the 
fH^ple  of  the  State^  as  well  as  the  people  of  other  States.  It 
U  not  a  foreign  Court,  but  a  Court  sitting  under  a  Constitu- 
tion and  laws  made  by  and  for  the  State  and  people  of 
<  ieorgia. 

We  think  the  whole  issue  between  the  city  and  the  corpor- 
:\tK)n  goes,  under  the  Act  of  Congress,  to  the  Federal  Court. 
We  take  it  for  granted,  that  Court  will  administer  the  law 
uisely  and  justly  to  the  citizens  of  this  State,  as  well  as  to  the 
foreign  corporation. 

Whether  a  case  goes  to  the  Federal  Court  by  operation  of 
I:iw,  without  any  order  or  judgment  of  the  State  Court,  was 
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not  made  before^  nor  decided  by  the  Judge  and  is  not,  in  oar 
judgment,  before  us.  The  defendant  moved  an  oider,  tk 
Court  granted  it,  and  the  plaintiff  excepts.  It  is  not  for  the 
defendant,  who  moved  the  order,  to  say  the  Court  had  no 
power  to  pass  it.  We  incline  to  the  opinion  that  a  judgment 
is  necessary,  though,  as  the  question  is  not  properly  here,  we 
do  not  decide  it. 
Judgment  affirmed. 


W.  R.  Dodgen,  plaintiff  in  error,  V8.  E.  J.  &  B.  A.  Camp, 

administrators,  defendants  in  error. 

1.  Where  a  parol  contract  is  made  for  tbe  purchase  of  land,  to  be  paid 
for  by  installmeDts,  and  theparchaser  enters  into  possession  under  tbe 
contract,  with  a  stipulation  that  if  he  should  fail  to  pay  the  first  insuH* 
ment  when  it  became  due,  then  he  was  to  pay  $50  as  rent,  (for  vbich 
he  gave  his  note  at  the  time  he  went  into  possession,)  but  if  he  paid  the 
installments  promptly,  then  no  rent  was  to  be  charged,  but  his  note 
was  to  be  considered  as  for  a  part  of  the  purchase  money ;  and  the 
▼endor  died  before  the  first  payment  fell  due ;  whereupon  his  adminis* 
trators,  on  tender  of  payment  at  the  time  appointed,  refuse  to  accept 
the  money  as  payment  on  the  contract,  and  afterwards  rent  the  land  6t 
public  outcry  to  the  purchaser,  and  receive  $50  from  him,  subject  to 
future  adjustment  between  them,  and  subsequently  received  irom  him, 
through  their  attorney,  $50  50,  also  to  be  accounted  for,  and  the  ad- 
ministrators finally  conclude  not  to  carry  out  the  parol  agreement  of 
their  intestate  for  the  sale  of  the  land,  but  sell  it  at  administrator's  sale 
to  the  same  purchaser,  and  require  full  payment  of  him,  without  al* 
lowing  any  credit  on  the  purchase  money  of  the  amounts  paid  beTcre 
the  administrator's  sale,  retaining  the  whole  of  it  as  rent  for  the  occa- 
pancy  of  the  land  from  the  time  purchaser  went  into  possession  under 
the  parol  contract  of  sale  until  the  administrator's  sale  ;  the  purchaser 
is  entitled  to  recover  back  the  amount  of  his  note  given  under  the  pa- 
rol contract  of  sale.    The  purchaser  having  gone  into  poesession  uq« 
der  the  parol  agreement,  and  given  his  note  for  $50,  to  be  treated  as 
part  of  the  purchase  money  upon  condition,  and  he  having  complied 
with  the  condition  required,  the  vendor,  or  his  representatives,  most 
comply  with  the  contract,  or  repudiate  it  entirely.    And  if  they  repa- 
diate  it  entirely,  it  would  be  a  fraud  upon  the  purchaser,  who  we&t  into 
the  possession  under  the  puol  agreement  to  buy,  to  hold  him  liabls 
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for  the  rent  of  land,  which  he  might,  perhapsi  never  have  eonsented 
to  oeeopj,  bat  for  the  prospect  of  purchase  held  oat  to  him.  The  ad- 
mioislrators,  however,  are  entitled  to  retain  the  amoant  of  the  rent  dne 
Qoder  their  contract  of  rent  with  the  plaintiff. 

2.  Tkis  not  being  a  sait  to  enforce  a  contract,  one  of  the  parties  to  which 
wu  deed,  bat  an  indebUaius  eummpsU  to  recover  back  money  paid  to 
tke  adainistrators  on  the  contract,  on  account  of  their  repudiation  of 
it—that  coTstract  not  being  in  issue  or  on  trial,  the  surviving  party  to  it 
was  a  competent  witness  in  his  own  favor  in  the  present  suit. 

^  The  jury  having  found  for  the  plaintiff  the  whole  amonnt  sued  for,  to- 
wit:  $100  50,  not  allowing  the  administrators  anything  for  rent  under 
thdf  contract  of  rent  for  1869,  the  judgment  of  the  Court  granting  a 
new  trial  is  reversed,  upon  condition  that  the  plaintiff  will  write  off  all 
of  said  verdict  bnt  the  amount  of  his  note  given  to  the  intestate. 

Pvol  sale  of  land.    Rescission.    Witness.    Before  Judge 
Kumwr.    Milton  Superior  Court.    March  Term,  1871. 

Por  the  &cts  of  this  case,  see  the  opinion. 

Thomas  L.  Lewis,  represented  by  H.  P.  Bell,  for  plain* 
tiff  in  error. 

No  appearaooe  for  defendants. 

Montgomery,  Jadge. 

The  ficts  neoessaiy  to  understand  the  decision  in  this  case 
are  aa  follows :  Dodgen  agreed  in  the  autumn  of  1867  to  buy 
^f  A.  P.  Camp  three  lots  of  land  for  $SQO  00,  one-half  pay- 
able ia  the  autumn  of  1868^  and  the  other  in  the  autumn  of 
1^69.  He  gave  his  note  for  $50  00,  to  be  considered  as  for 
rent  if  the  installments  of  the  purchase  money  were  not 
[promptly  paid,  but  as  part  payment  if  the  instaHments  were 
promptly  met,  and  no  rent  in  that  event  was  to  be  charged. 
This  agreement  was  in  parol. 

A.  F.  Camp  died  before  the  first  installment  became  due. 
R.  L  and  R.  A.  Oamp  administered.  At  the  time  the  first  in- 
-tallmeot  became  due,  Dodgen  tendered  the  full  amoant  of 
'hat  installment  to  E.  I.  Camp.  He  declined  to  receive  it  as 
juivment  on  the  oonlxact.  Afterwards  the  administrators  of- 
-^ed  to  rent  the  land  for  i8S9.    Dodgen  said  he  would  for- 
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bid  the  rentiDg.  The  administrators  then  consented  to  reGeive 
$60  00  of  the  monQj  and  call  it  for  the  present  rent,  and 
agreed  that  they  would  make  arrangements  in  some  way  for 
him  to  have  it  applied  as  a  payment  on  the  land,  as  Dodgen 
testifies.  The  administrator,  E.  I.  Camp,  in  his  testimony  de- 
nies that  there  was  any  agreement  to  apply  the  money  to  the 
payment  of  the  land.  At  the  time  the  $50  00  was  paid  to 
the  administrators,  th^  rented  the  land  at  public  outcry  for 
the  year  1869,  and  Dodgen  became  the  renter,  at  $50  00.  In 
the  spring  of  1869  Dodgen  paid  the  attorney  of  the  admin- 
istrators $50  50  more  for  his  clients. 

The  administrators  finally  refused  to  comply  with  the  parol 
agreement  for  sale  of  the  land  made  by  their  intestate  with 
Dodgen,  and  sold  two  lots  of  the  land  at  administrator's  sale, 
(when,  the  record  does  not  accurately  inform  us,)  and  Dodgen 
bought.  He  sought  to  have  himself  credited  with  the  $100  50 
paid  by  him  before  the  administrator's  sale,  but  this  the  ad- 
ministrators refused.  He  then  paid  for  the  land  the  amount 
bid  by  him,  received  his  titles  and  brought  the  present  suit  to 
recover  the  $100  50  paid  as  above  stated  to  the  administrators 
and  their  attorney  for  them.  The  defense  is  thai  Dodgen 
owed  $50  00  for  his  rent  note,  given  to  the  intestate  of  de- 
fendants as  aforesaid,  and  $50  00  as  rent  due  the  administra- 
tors for  the  year  1869. 

The  jury  found  $100  50  for  the  plaintiff.  A  new  trial  wss 
moved  and  granted,  '^  on  the  ground  that  the  jury  may  have 
been  under  a  mistake  in  the  question  of  rent  involved  in  this 
case." 

Among  the  grounds  for  new  trial  was  the  admission  of 
Dodgen  as  a  witness,  he  being  objected  to  because  A.  T.  Camp, 
with  whom  he  made  the  contract  for  the  purchase  of  the  land, 
was  dead,  and  Dodgen,  therefore,  incompetent  under  section 
3798  of  the  Code. 

Under  the  foregoing  fiwts  the  judgment  of  the  Court  is  a? 
follows : 

Where  a  parol  contract  is  made  for  the  purchase  of  land, 
to  be  paid  for  by  installments,  and  the  purchaser  enters  into 
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p«»d«.  .nd«  a.  ^.tnK*,  witi,  .  «eipuM».  tb.t  if  h, 
shoald  fail  to  pay  the  first  installment  when  it  became  dne, 
then  he  was  to  pay  $50  00  as  rent,  (for  which  he  gave  his 
note  at  the  time  he  went  into  possession;)  bat  if  he  paid  the 
installments  promptly,  then  no  rent  was  to  be  charged,  but  his 
note  was  to  be  considered  as  for  a  part  of  the  purchase  money; 
and  the  vendor  died  before  the  first  payment  fell  due;  where- 
upon his  administrators,  on  tender  of  payment  at  the  time  ap- 
pointed, refuse  to  accept  the  money  as  payment  on  the  con- 
tract, and  afterwards  rent  the  hmd  at  public  outcry  to  the 
purchaser,  and  receives  $50  00  from  him,  subject  to  future 
adjustment  between  them,  and  subsequently  received  from  him, 
through  their  attorney,  $50  50,  also  to  be  accounted  for,  and 
the  administrators  finally  conclude  not  to  carry  out  the  parol 
agreement  of  their  intestate  for  the  sale  of  the  land,  but  sell 
it  at  administrator's  sale  to  the  same  purchaser,  and  require 
full  payment  of  him,  without  allowing  any  credit  on  the  pur- 
chase money  of  the  amounts  paid  before  the  administrator's 
sale,  retaining  the  whole  of  it  as  rent  for  the  occupancy  of  the 
land  from  the  time  the  purchaser  went  into  possession,  under 
the  parol  contract  of  sale,  until  the  administrator's  sale,  the 
purchaser  is  entitled  to  recover  back  the  amount  of  his  note 
given  under  the  parol  contract  of  sale.     The  purchaser  having 
gone  into  possession  under  the  parol  agreement,  and  given  his 
note  for  $50  00,  to  be  treated  as  part  of  the  purchase  money 
upon  condition,  and  he  having  complied  with  the  condition 
required,  the  vendor,  or  his  representatives,  must  comply  with 
tlie  contract  or  repudiate  it  entirely.    And  if  they  repudiate 
it  entirely,  it  would  be  a  firaud  upon  the  purchaser,  who  went  ' 
into  the  possession  under  the  parol  agreement  to  buy,  to  hold 
him  liable  for  the  r^nt  of  land,  which  he  might,  perhaps, 
never  have  consented  to  occupy,  but  for  the  prospect  of  pur-  . 
chase  held  out  to  him.     The  administrators,  however,  are  en- 
titled to  retain  the  amount  of  the  rent  due  under  their  con- 
tract of  rent  with  the  plaintiff. 

This  not  being  a  suit  to  enforce  a  contract,  one  of  the  par- 
ties to  which  was  dead,  but  an  indebiiatua  assumpsit  to  recover 
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back  money  pud  to  the  adminiBtrators  on  the  oontnict,  on  ac- 
coant  of  their  repndiaticxi  of  it^  that  contract  not  being  in  is- 
sue or  oa  trial,  the  surviving  parfy  to  it  was  a  oompet^it  wit- 
ness in  his  own  fitvor  in  the  present  suit. 

The  jury  having  found  f<Mr  the  plaintiff  the  whole  amount 
sued  for,  to-wit:  1^100  50,  not  allowing  the  administraton 
anything  for  rent  under  their  contract  of  rent  fi>r  1869,  the 
ja<^ment  of  the  Court  granting  a  new  trial  is  reversed  upon 
condition  that  the  plaintiff  will  write  off  all  said  vesdict  but 

the  amount  of  his  iM)te  given  to  the  intestate. 
Judgment  reversed. 


Faknib  Hill,  plaintiff  in  error,  vs.  John  Hill^  defendant 

in  error. 

The  Act  of  1870,  in  relation  to  temporary  alimony,  whilst  it  antboriitf 
the  minor  children,  when  in  the  custody  of  the  wife,  to  be  included  in 
the  alimony  granted,  does  not  change  the  rale  which  anthorizes  the 
Judge  to  look  into  all  the  facts  and  circumstances,  and  grant  or  refuse 
the  alimony  at  his  discretion.  In  this  case,  we  do  not  think,  under  sll 
the  circnmstanees,  that  the  Judge  acted  contrary  to  a  sound  discretion 
in  refusing  the  alimony  as  to  either  the  wife  or  minor  children. 

Alimony.     Children.    Before  Judge  Parbott.    Whitfield 
County.    At  Chambers.    April  17th,  1872. 

Fannie  Hill,  for  herself  and  three  minor  diildren,  to-wit: 
Bobert  K  Hill,  twelve  years  of  age,  Jennie  R.  Hill,  nine 
years  of  age,  and  |Mariah  R.  Hill,  seven  years  of  sge,  peti- 
tioned the  Hon*  Josiah  B,  Parrott,  Judge  of  the  Superior 
Courts  of  the  Cherokee  Circuit,  exercising  jurisdiction  in  such 
oases,  for  the  sum  of  $50000  as  alimony  for  five  months.  The 
petition  showed  that  petitioner  and  her  husband  were  living 
in  a  state  of  separation;  that  petiticxier  had  sappmrted  h^self 
Bnd  said  children,  without  any  assistance  from  her  sud  has* 
band,  for  the  last  five  months;  that  said  John  Hill  separated 
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from  petitioner  for  no  cause  whatever ;  that  he  is  worth  the 
sum  of  |6,800  00  in  property,  with  an  annual  income  of 
$812  00;  tiiat  petitioner  had  been  compelled  to  employ  coun« 
eel  to  bring  this  suit ;  prayer,  that  such  orders  as  are  reason- 
able  and  just  might  be  passed  requiring  said  John  Hill  to 
paj  said  fees. 

John  Hill  answered  said  petition  substantially  as  follows : 
'^That  respondent  and  one  Bobert  Batey  have  been  associated 
in  all  bosiness  operations  since  respondent  came  to  this  coun- 
try; that  petitioner  is  the  daughter  of  Bobert  Batey^s  wife; 
that  from  before  the  time  of  his  marriage  with  petitioner  re- 
spondent has  been  an*inmate  of  said  Batey's  house;  that  said 
two  fiunilies,  except  for  a  short  period  in  the  year  1868,  have 
always  resided  under  the  same  roof  and  eat  at  the  same  table, 
having,  holding  and  using  all  things  in  common  and  as  com- 
mon property;  that  at  the  time  of  the  dissolution  of  said  gen- 
eral partnership  on  October  25th,  1871,  said  firm  was  pos- 
sessed of  real  estate  to  the  value  of  $4,550  00;  of  stock  to  the 
value  of  $1,400  00;  of  household  fiirniture,  etc.,  to  the  value  of 
$1,500  00;  that  there  never  has  been  a  division  of  any  of  said 
property,  the  said  Batey  persistently  refusing  to  have  any  set- 
tlement of  said  partnership  business;   that  the  personal  prop- 
erty has  remained  in  the  custody,  control,  use  and  occupation 
of  said  Batey  and  his  wife  and  petitioner ;   that  Batey  and 
respondent  hold,  as  trustees  for  their  said  wives,  one  lot  of  the 

value  of ;  that  against  the  wishes  of  respondent,  on 

the  lOtii  of  April,  1869,  said  Batey  and  Mrife  and  petitioner 
determined  to  commence  the  business  of  hotel  keeping — said 
hotel  being  but  a  short  distance  from  where  the  families  had 
hitherto  resided;  that  respondent  yielded  his  preferences  and 
gave  his  time  and  labor  to  said  business  as  &r  as  it  was  neces- 
saiy;  that  after  the  removal  to  the  hotel,  petitioner  refused  to 
receive  and  treat  respondent  as  her  husband,  declining  to  room 
and  bed  with  him;  that  upon  one  occasion,  when  respondent 
went  to  petitioner's  room  at  the  hotel,  she  ordered  him  to 
leave,  and  stated  that  if  he  remained,  she  would  not  go  to  bed 
during  the  night;  that  petitioner  mani&sted  a  decided  prefer* 
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ence  for  the  company  of  other  men,  admitting  them  into  her 
private  room,  accompanying  them' to  theatrical  performanoes, 
taking  long  rides  with  them  on  horseback,  arousing  respon- 
dent's snspidons  of  her  fidelity ;   that  petitioner,  against  the 
expressed  wishes  of  respondent,  left  her  home  and  i^mained 
absent  on  long  trips  to  distant  cities,  Atlanta,  Chattanooga, 
New  York,  Louisville,  Selma  and  elsewhere;  in  fiict,  she  be- 
came a  rover ;  that  respondent  was  stricken  with  paralysis  and 
was  in  a  very  critical  condition  for  a  number  of  days^— a  pait 
of  the  time  speechless,  and  not  expected  to  live;  that  he  was 
taken  to  a  room  in  said  hotel  and  there  remained  darii^  his 
illness,  in  the  same  house  with  his  said  wife;  that  she  refused 
to  come  to  his  room,  and  did  nothing  to  minister  to  his  wants; 
that  when  petitioner  was  about  to  start  on  one  of  her  trips  to 
New  York,  with  one  of  respondent's  children,  upon  bis  object 
ing,  she  drew  a  pistol,  followed  respondent,  and  declared  her 
intention  to  kill  him ;   that  respondent  spared  no  efforts  to 
effect  a  reconciliation  with  his  said  wife,  during  all  of  this 
time  eating  at  the  same  table  with  her  when  she  was  at  htMne, 
until  March,  1871,  when  he  in  despair  commaiced  boarding 
with  his  brother;   that  the  hotel  business  was  abandoned  in 
October,  1871,  petitioner  then  went  to  New  York,  as  she 
allied,  and  remained  absent  three  months;  that  upon  her 
return,  fcH*  some  time,  she  slept  in  the  same  house  witii  re- 
spondent, but  in  a  different  room,  insulting  him  upon  eveiy 
possible  occasion,  until  he  was  compelled  to  cease  sleeping  in 
said  house ;  that  respondent  is  ccmvinced  that  petitiooer  has 
been  feithless  to  him  and  guilty  of  acta  of  adaltery  wiA  dil^ 
i&KiUt  persons;  that  the  dissolution  of  said  partnership  was 
caused  by  the  recent  drunkenness  of  Batey;  that  reqxMident 
has  sold  out  his  undivided  interest  in  all  (^said  proper^,  ex- 
cept the  stock,  to  his  brother,  Bobert  Hill,  taking  his  notes  at 
one,  two,  three  and  four  years,  secured*  by  a  mortgage  od  the 
pn^rty  sold ;  that  said  firm  of  Batey  &  £011  was,  at  die  time 
of  the  dissolution,  indebted  in  the  sum  of  $2,000  00;  diat 
petitioner  and  her  children  have  been  supported  by  respond^ 
ent  with  the  proceeds  of  said  undivided  properfy^  until  Use 
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6ale  aforesaid,  and  said  children  have  since  been  sapported  by 
the  proceeds  of  his  labor /tha:^  ^^  I^^  frequently  applied  for 
the  custody  of  said  children,  but  petitioner  has  refused  to  de- 
liver them  to  him;  that  respondent  prays  the  Ck)urt  to  order 
said  children  delivered  to  him;  that  petitioner  has  forfeited 
all  right  to  a  support  from  respondent  by  her  misconduct; 
that  she  is  now  annoying  respondent  with  suits  in  a  Justice 
Court  for  the  board  of  said  children ;  prayer,  that  said  suits 
be  enjoined  and  that  all  questions  in  controversy  may  be  set* 
tied  in  this  proceeding. 

The  testimony  was  very  strong  in  support  of  respondent's 
answer.  Petitioner  denied  the  material  allegations.  Two 
witnesses  swore  that  they  had  resided  in  the  same  house  with 
her,  and  had  never  seen  any  imprudent  conduct.  Four  wit- 
nesses testified  that  they  had  known  her  for  a  long  time,  and 
had  not  observed  any  imchaste  conduct.  There  was  some  evi- 
dence tending  to  show  that  she  had  been  suffering  with  disease 
of  the  womb,  and  had  been  advised  by  her  physician  to  go  to 
the  North  for  her  health. 

The  Court  refused  the  temporary  alimony  prayed  for,  and 
petitioner  excepted  and  assigns  said  ruliifg  as  error. 

D.  A^  Walker  j  Joseph  Glenn,  for  plaintiff  in  error. 

1st  Act  of  1870  authorizes  the  wife  to  sue  for  alimony,  in 
behalf  of  herself  and  minor  children,  in  the  same  manner  as 
if  a  libel  for  divorce  was  pending.  In  such  case,  the  conduct 
of  the  wife  is  not  in  issue :  Code,  sees.  1732,  1735. 

2d.  Adultery  does  not  deprive  the  wife  of  the  right  of  tem- 
porary alimony ;  18th  Ga.  R.,  273. 

3d.  The  &ther  is  bound  to  support  his  minor  children : 
Code,  sec  1783. 

McCuTCHEN  &  Shu3£A.te,  represented  by  R.  J.  McCamy, 
for  defendant. 

There  must  be  a  suit  for  divorce  or  permanent  alimony,  to 
authorize  temporary  alimony :  Code,  sec.  1732,  et  seq.  The 
Act  of  1870  does  not  change  thb  rule. 
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Adultery  deprives  wife  of  right  to  necessaries  firom  hi»> 
band:  Code,  sec.  i4TOr  /  yj^^ 

McCay,  Judge. 

Whilst  we  agree  that  under  section  1738  of  Irwin's  Re- 
vised Code,  the  wife  is  properly  a  party  to  a  motion  for  tem- 
porary alimony  for  the  support  of  tiie  children  in  her  custody 
until  a  final  de(»*ee  is  had,  yet  we  see  no  reason  why  the  Judge 
is  not  authorized  in  such  a  case,  as  well  as  when  the  pfooeed- 
ing  is  for  the  wife  alone,  to  look  into  the  drcnmstanoes  and 
grant  or  refiise  the  alimony  at  his  discretion.  Section  1735 
expressly  says  he  may  grant  or  refuse,  according  to  his  discre- 
tion under  the  fiicts,  in  applications  for  temporary  alimony. 
True,  the  bad  conduct  of  the  mother  may  not  be  a  good  reasoa 
for  refusing  a  support  to  the  children ;  but  the  want  of  any 
good  reason  for  the  sqiaration,  the  &ct  that  tha«  is  no  spedal 
necessity  for  judicial  interference,  as  the  &ct  that  the  &Aer 
does  support  them,  etc.,  may  justify  the  Judge  in  his  relusal. 
/  Suits  for  divorce  and  alimony  ought  not  to  be  encouraged,  and 
a  case  showing  that^it  is  proper  to  interfere  ought  to  be  nude 
out,  before  so  strong  a  measure  should  be  taken  as  to  force  a 
man  even  to  support  his  own  children  through  other  chaonels 
than  his  own  hands  and  in  his  own  way.  '  In  tiiis'case,  wedo 
not  think  there  was  any  abuse  of  the  discretion  of  the  Judge. 
We  do  not  care  to  go  over  the  evidence.  This  woman  doe$ 
not  come  before  the  Court  in  a  light  calculated  to  awaken  its 
sympathies,  nor  does  it  appear  that  the  father  is  fidling  in  his 
duties  to  his  children,  and  we  will  not  undertake  to  say,  over 
the  opinion  of  the  Judge  who  heard  the  witnesses,  and  saw 
and  listened  to  the  statements  of  the  parties,  that  the  fidfaer 
shall  be  compelled  to  employ  a  third  person  to  administer  his 
duties  to  the  fruit  of  his  loins. 
Judgment  affirmed. 
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Jambs  M.  Walkeb,  administrator^  et  al,,  plaintiffs  in  error, 
V8,  Edwin  T.  Walkeb  et  at.,  defendants  in  error. 

DUtribatees  are  not  entitled,  as  sach,  to  recover  anything  from  the  ad- 
miniitrators  of  the  estate  in  which  they  claim  an  interest,  when  it  is 
dearly  shown  that  the  estate  has  become  insolvent,  without  fault  of  the 
administrators.  An  insolvent  estate  is  none  the  less  so  because  the 
claims  against  it  are  judgments  obtained  on  debts  of  the  intestate, 
created  before  June,  1S65,  to  the  executions  issued  upon  which  it  will 
be  necessary  for  phdntifih  in  Jl,  fa.,  to  attach  affidavits  of  payment  of 
taxes  before  they  can  be  levied. 

Equity.  Distribution.  Relief  Act  of  1870.  Tax  affidavit. 
Before  Judge  Bobinson.  Greene  Superior  Court.  March 
Term,  1872. 

Edwin  T.  Walker,  Zachry  T.  Walker,  and  Edwin  T.  Wal- 
ker,  as  next  fnend  of  Faiby  Anna  Walker,  Olin  J.  Walker^ 
Charles  T.  Walker,  and  William  P.  Walker,  all  children  of 
Samuel  R.  Walker,  deceased,  filed  their  bill  against  James 
M.  Walker,  administrator,  and  Burmah  E.  Walker,  adminis- 
tratrix, of  said  Samuel  R.  Walker,  in  which  they  alleged  that 
said  defendants  had  possessed  themselves  of  the  estate  of  the 
said  intestate,  of  large  value ;  had  converted  the  same  to  their 
own  use;  had  fitiled  to  make  any  distribution  of  the  same ; 
and  prayed  that  an  account  might  be  had,  and  said  estate  dis- 
tributed. 

The  answers  of  the  defendants  show  that  they  were  ap- 
pointed administrator  and  administratrix  of  Samuel  R.  Wal- 
ker, deceased,  in  the  year  1864,  and  went  into  possession  of 
his  estate ;  that  said  estate  has  since  become  insolvent  through 
no  &ult  of  theirs,  and  that,  therefore,  complainants  should  not 
be  allowed  to  recover. 

The  evidence  showed  outstanding  claims  against  the  estate^ 
enough  of  them  in  judgment^  to  absorb  the  assets.  The  in- 
debtedness due  by  the  estate  was  contracted  prior  to  June  Ist^ 
1865,  &lling  within  the  Relief  Act  of  October  13th,  1870. 
There  was  no  evidence  of  bad  fitith  on  the  part  of  the  defend- 
ants. 
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The  jury  returned  a  verdict  for  the  plaintiffs  for  the  sum 
of  $2,500  00. 

The  defendants  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1st.  Because  the  verdict  was  contrary  to  the  following  charge 
of  the  Court :  "  That  although  there  might  be  insularities 
in  the  administration  of  said  estate,  if  they  believed,  from  the 
evidence,  that  the  assets  in  the  hands  of  the  defendants  were 
insufficient  to  pay  the  debts  against  the  estate  of  their  intes- 
tate, the  said  Samuel  R.  Walker,  that  complainants  were  not 
entitled  to  recover  anything  to  the  exclusion  of  any  of  the 
creditors  of  said  estate." 

2d.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
equity. 

3d.  Because  the  verdict  of  the  jury  was  contrary  to,  and 
decidedly  against,  the  weight  of  evidence. 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  defendants  excepted  and  assign  said  ruling  as  error. 

E.  L.  Lewis  ;  Baugh  &  Abnold,  for  plaintiffii  in  error. 

The  answer  of  defendants  can  only  be  rebutted  by  two  wit- 
nesses, or  one  witness,  and  corroborating  circumstancees : 
Code,  sec.  3050 ;  14th  Gra.  R.,  429.  Acauiescence  in  irrega- 
lar  sale  is  binding :  23d  Ga.  R.,  151 ;  21st  Ga.  R.,  187 ;  23d 
Ga.  R.,  255. 

Robinson  &  BBANCH,.represiented  by  J.  A.  Billups,  for 
defendants.  « 

MoNTGOMEKY,  Judge. 

The  evidence  clearly  shows  in  this  case,  that  the  estate  is  in- 
solvent. Judgments  exist  against  it,  which,  if  paid,  will  ab- 
sorb the  entire  assets  in  the  hands  of  the  administrators.  It 
also  shows  that  the  insolvency  of  the  estate  was  brought  about 
by  events  entirely  beyond  the  control  of  the  administnators. 
It  is  true,  the  judgments  against  the  estate  ai)e  founded  on 
debts  contracted  before  June,  1866,  and,  therefore,  the  plain- 
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tiffe  in  those  judgments  will  have  to  attach  affidavits  of  the 
payment  of  taxes  to  their  execations^  before  they  attempt  to 
levy  and  sell.  But  how  can  the  administrators  know  that 
they  will  not  do  so?  Even  if  the  judgment  creditors  have 
not  yet  paid  their  taxes,  what  prevents  them  from  doing  so 
now,  and  then  attaching  the  affidavits  to  the  executions? 
Clearly,  the  distributees  are  not  entitled  to  a  distribution  until 
all  these  outstanding  claims  against  the  estate  are  in  some  way 
disposed  of.  That  done,  they  will  then  be  in  order  to  require 
a  distribution  of  whatever  may  be  left,  if  anything,  in  the 
bands  of  the  administrators. 
Judgment  reversed. 


William  C.  Adams,  plaintiff  in  error  vs.  A.  W.  Davis  et 

al.f  defendants  in  error. 

SectioD  2881  of  the  Code,  allowing  actions  which  have  been  brought  with' 
in  BIZ  months  after  the  dismissal  of  a  former  action,  to  stand  on  the 
same  footing  as  to  limitation  with  the  original  action,  is  in  conflict 
with,  and  is  therefore  repealed  by  the  Act  of  March  16,  1869,  which 
enacts  as  follows:  '*  All  actions  on  promissory'ootes,  bills  of  exchange, 
or  other  simpli  contracts  in  writing,  *****  which  accrued  on  a  con- 
tract made  prior  to  the  Ist  of  June,  1865,  shall  be  brought  by  the  1st 
of  January  next,  or  the  right  of  the  party  plaintiff  and  aU  rights  of  ac- 
tion for  its  enforcement  shall  be  forever  barred.*' 
WianEB,  0.  J.,  dissented. 

Statute  of  limitations.  Benewal  of  suit.  Before  Judge 
Johnson,    Marion  Superior  Court.    April  Term,  1872. 

William  C.  Adams  brought  complaint  against  A.  W.  Davis, 
maker,  and  R.  M.  Anders,  indorser,  on  a  note  made  Au- 
gust 14th,  1863,  due  December  25th,  next  thereafter,  for 
$840  00,  with  a  credit  thereon  of  $500  00,  date,  January 
26th,  1864. 

Defendants  relied  upon  the  statute  of-  limitations.  It  was 
admitted  that  the  present  action  was  commenced  on  Septem- 
b3r  26tfa,  1871;  that  on  January  1st,  1870,  an  action  was 


340         SUPREME  CX)URT  OF  GEORGIA. 

Adams  ra.  Davis  €t  oL 

pending  on  the  same  note,  which  was  dismissed  bj  the  plain- 
tiff at  the  April  term,  1871,  of  Marion  Superior  Court;  that 
the  present  action  was  comm^ioed  within  six  months  fiom  the 
time  of  said  dismissal. 

The  Coait  charged  the  jury  that  under  the  fiu^ts  afinesaid 
the  present  action  was  barred,  and  a  verdict  was  rendered  in 
aocordanoe  with  said  instructions.  Plaintiff  e.zo^ted  to  tbf 
said  charge  of  the  Court,  and  assigns  til&e  same  as  error. 

K  W.  'Mlllebl;  K  H.  Worrill,  for  plaintiff  in  error. 
B.  B.  HiNTON  &  Son,  for  defendant 

McCay,  Judge. 

The  only  question  in  this  case  is,  whether  the  Act  of  March, 
1869,  bars  the  suit,  notwithstanding  section  2881  of  the  Code^ 
Does  the  fiict  that  the  plaintiff  did  sue  within  time,  that  his 
case  was  dismissed,  and  that  he  sued  again  within  six  moDths, 
save  him  from  the  operation  of  the  Act  of  March,  1869? 

Without  question,  by  the  terms  of  the  Act  of  1869,  no 
fiuch  exception  is  made.  It  is  also  certainly  true  that  this  ex- 
ception to  the  operation  of  the  statutes  of  limitation,  is  one 
that  depends  upon  positive  statutory  enactment;  that  is,  does 
not  come  within  that  class  of  exceptions  known  as  judicial,  as 
when  the  statute  is  held  not  to  run  wh^e  the  plaintiff  is  pro- 
hibited by  law  Scorn  suing. 

The  Act  of  1869  says  all  actions,  and  it  goes  into  detail, 
mentioning  class  after  class  of  actions,  and  repeats  in  each  case 
all  actions.  It  closes  by  providing  that  all  causes  of  action  ac- 
cruing since  the  1st  of  June,  1865,  shall  be  governed  by  the 
Code.  It  seems  to  me  that  independaitly  of  the  general  rales 
to  which  I  shall  hereafter  revert^  this  last  section  of  the  Act 
of  1869  is  conclusive. 

After  providing  that  all  causes  of  action  accruing  before  the 
Ist  of  June,  1866,  shall  be  brought  by  the  1st  of  Jannanr 
(then)  next,  it  says  all  causes  of  action  accruing  since  the  IsK 
of  June,  1866,  shall  be  governed  by  the  Code.    The  mean* 
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ing  evidently  is  as  to  all  causes  of  action  accruing  before  1st 
of  Jane,  1865,  the  Act  of  1869  is  to  be  taken  as  the  statute  of 
limitatioDSy  but  as  to  those  aoeruing  since^  the  Code  is  to  be 
the  rale. 

It  is  the  settled  rule  of  the  Courts  in  England  and  Amer- 
ica,  tbat  statutes  of  limitation  are  to  be  strictly  construed ;  that 
is,  that  exceptions  to  their  provisions  are  not  to  be  made  un«- 
less  they  be  contained  in  the  Acts  themselves:  3  Gill  &  John- 
ston, 394;  1  Peters,  360;  3  Peters,  270;  8  Cranch,  84;  Ibid.^ 
98;  5  Peters,  407;  1  Cowan,  356.  No  exception  can  be 
claimed  unless  it  be  expressly  mentioned,  and  general  words 
are  to  receive  a  general  construction.  In  17  Vesey,  Sir  Wil- 
liam Grant  decided  that  absentees  were  not  excepted  in  the 
Jamaica  Act,  and  said  as  they  were  not  expressly  excepted  it 
ia  to  be  considered  they  were  intentionally  omitted.  So  Chan- 
cellor Kent,  in  Demorast  vs.  Wyncoop,  3  Johnston^s  Chancery, 
146,  says,  "  it  would  not  only  be  impolitic  but  contrary  to  es- 
tablished rule,  both  in  law  and  equity,  to  depart  from  the 
plain  meaning  and  literal  expression  of  these  statutes.^'  See, 
also,  on  this  same  general  idea,  Mclver  vs.  Bagan,  2  Wheaton, 
25,  where  the  same  principle,  to-wit:  that  it  is  the  duty  of 
Courts  to  keep  within  the  letter  of  the  exceptions,  is  insisted, 
on  by  Chief  Justice  Marshall. 

The  only  question,  as  it  seems  to  me,  that  can  arise  under 
these  rules  ia,  not  whether  the  case  comes  within  the  equity  of 
the  exceptions,  but  what  was  the  intent  of  the  Act  of  1869. 
One  cannot  help  feeling  that  if  it  was  the  intent  of  the  Leg- 
islature to  keep  this  section  of  the  Code  in  operation  as  to  the 
class  of  actions  covered  by  the  Act  of  1869,  it  would  have 
^d  so.  There  are  some  exceptions  expressly  mentioned,  and 
it  is  a  rule,  as  well  of  law  as  of  common  sense,  that  if  some 
exceptions  be  mentioned,  the  intent  to  exclude  others  is  plainly 
indicated.  As  we  have  said,  the  Act  is  itself  stronger  even 
than  this,  since  the  last  section  almost  in  terms  provides  that 
the  provisions  of  the  Code  are  not  intended  to  be  leffc  of  force 
Jis  to  the  cases  covered  by  the  Act  of  1869.  The  words  are 
uot,  that  as  to  causes  of  action  since  1865,  they  shall  be -barred 
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at  the  times  fixed  by  the  Code^  but  they  shall' be  regulated 
by  the  jwcw^worw  of  the  Code.  The  meaning  evidently  is, 
that  as  to  causes  of  action  accruing  before  the  1st  of  Jane, 
.  1865,  the  Act  of  1869  is  the  sole  rule,  the  sole  statute  of  lim- 
itations as  it  stands.  As  to  causes  of  action  accruing  since 
1st  of  June  1865y  the  rules  of  the  Code^  limiting  the  time 
within,  which  suit  shall  be  brought,  and  providing  exceptions, 
etc.,  shall  govern  the  rights  of  the  parties. 

We  think,  too,  the  very  question  now  made  is  in  effect  de- 
cided by  this  Court  in  Harrison  vs.  Walker^  1  Kdly,  32. 
There  this  very  exception  was  in  question.  The  statute  of 
limitations  of  1767  did  not  contain  this  exception.  That  Act 
was  superseded  by  another  general  Act  of  limitations,  pased 
in  1805.  Whilst  this  latter  Act  was  of  force,  this  exception 
was  introduced  as  applicable  to  all  suits.  In  1806,  an  Act 
was  passed  declaring  that  the  Act  of  1767  should  be  revived, 
and  this  Court  held  that,  as  the  Act  of  1767  did  not  contain 
this  exception,  it  was  not  a  part  of  the  law  of  this  State.  The 
cases  are,  as  I  think,  precisely  analogous,  only  that  the  case  in 
1st  Kelly  is  not  so  strong  as  this,  because  the  last  section  of 
the  Acf  of  1869  seems  to  take  it  for  granted  that  none  of  the 
provisions  of  the  Code  attach  to  the  Act  of  1869.  It  is  al- 
ways a  dangerous  thing  for  Courts  to  make  law.  The  Con- 
stitution gives  that  power  to  the  Legislature,  and  when  Courts, 
to  carry  out  their  notions  of  right  and  justice,  undertake  to 
add  terms  to  the  legislative  will,  they  are  out  of  their  proper 
sphere. 

Judgment  affirmed. 

MoNTGOMEY,  Judge,  concurred  from  the  bench  as  foUoisi?. 
He  iumished  no  additional  opinion : 

As  an  original  question,  I  concur  in  the  opinion  as  delivered 
by  Judge  McCay.  If  I  differed,  I  should  feel  constrained  to 
concur  by  the  unanimous  opinion  of  this  Court  as  pronounced 
in  Harrison  vs.  Walker^  1  Kelly y  32,  between  which  case  and 
the  present  I  do  not  perceive  the  distinction. 
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Warner,  Chief  Justice,  dissenting: 

When  the  Act  of  1869  was  passed,  the  plaintiff^s  action  on 
the  note  now  sued  on,  was  pending  against  the  defendant,  but 
for  some  cause,  was  subsequently  dismissed,  and  the  present 
action  was  commenced  in  six  months  &om  the  dismissal  of  the 
former  action.     As  the  law  then  stood,  the  plaintiff  h^d  the 
-  clear  Ic^l  right  to  recommence  his  action  within  six  months 
from  the  time  of  the  dismissal  thereof.    Does  the  Act  of  1869 
deprive  him  of  that  right?    The  fourth  section  of  the  Act  of 
1869  declares,  "that  all  actions  on  promissory  notes  made 
prior  to  the  1st  of  June,  1866,  not  now  barred,  shall  be  brought 
bv  the  Isfc  of  January,  1870,  or  the  right  of  the  party  plain- 
ti^  and  all  right  of  action  for  its  enforcement,  shall  be  for- 
ever barred."    The  Act  of  1869  is  an  Act  in  relation  to  the 
statute  of  limitations.    It  is  a  cardinal  rule  in  the  construc- 
tion of  statutes  relating  to  the  sam^  subject  matter,  so  to  con- 
strue them,  if  possible,  that  the  whole  may  stand,  ut  rea  magis 
vakat  quam  pereat  is  the  maxim  of  the  law.    It  is  also  an 
established  rule  of  construction  that  statutes  in  pari  mcUeria, 
must  be  construed  in  reference  to  each  other.    Applying  these 
living  principles  of  the  common  law  to  the  construction  of  the 
Act  of  1869,  and  the  Act  of  1847,  substantially  embodied  in  the 
2S81st  section  of  the  Code,  does  the  Act  of  1869  repeal,  or 
take  away  the  right  of  a  party  plaintiff  to  recommence  his 
action  within  six  ^months,  commenced  within  time,  which  has 
been  dismissed  ?    What  was  the  subject  matter  of  the  fourth 
section  of  thp  Act  of  1869  ?    The  subject  matter  was  to  re- 
quire all  actions  on  notes  made  prior  to  the  1st  of  June,  1865, 
to  be  brought  by  the  Ist  of  January,  1870,  or  the  right  of  the 
party  plaintiff,  and  his  right  of  action  should  be  forever 
Ijiirred.     The  subject  matter  of  the  Act,  was  to  shorten  the 
jioriod  of  the  statute  of  limitations  in  relation  to  a  particular 
<  lass  of  contracts.    But  there  is  nothing  in  that  Act  which 
deprives  the  plaintiff  who  commenced  his  action  within  the 
time  prescribed  by  it,  and  whose  action  should  be  dismissed, 
from  the  privilege  of  recommencing  it  once,  as  provided  in 
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the  288l8t  section  of  the  Code.    There  are  no  negative  words 
in  the  Act  of  1869^  which  takes  away  that  right    There  is 
nothing  in  the  Act  of  1869  in  confiid  with  that  rights  and 
therefore  the  repealing  clause  of  that  Act  does  not  aflfect  it 
The  Act  of  1869  can  have  its  fall  force  and  operation  as  the 
other  acts  of  limitation  on  the  statute  book,  and  plaintiffi  have 
the  same,  right  to  recommence  their  actions  once,  under  that 
statute  of  limitations  when  dismissed,  if  commenced  in  time, 
as  under  any  other  statute  of  limitations ;  they  all  'limit  the 
time  within  which  suits  shall  be  commenced,  but  have  the 
privilege,  if  the  action  is  commenced  in  time  and  is  dismissed, 
to  recommence  it  once  within  six  months.     This  general  law 
of  the  Code  is  as  applicable  to  actions  commenced  under  the 
statute  of  limitations  of  1869,  as  any  other  statute  of  limita- 
tions.    It  is  said  that  because  the  fourth  section  of  the  Act  d 
1869  declares  that  all  contracts  made  sinoe  the  1st  of  June, 
1865,  shall  be  controlled  and  governed  by  the  limitation  laws 
as  set  forth  in  the  Code,  that,  therefore,  the  right  to  recom- 
mence when  the  action  has  been  dismissed  within  six  months, 
is  taken  away.     If  it  is,  it  is  by  implioation  only,  and  the 
Courts  do  not  favor  the  repeal  of  statutes  by  implioaticn  ;  con- 
struing the  statutes  of  limitation  together,  including  the  Act  of 
1869,  there  is  nothing  in  it  which  repeals,  or  is  in  conflict 
with  that  section  of  the  Code,  which  authorizes  a  plaintiff  who 
has  commenced  his  suit  within  the  time  prescribed,  and  his 
action  has  been  dismissed,  from  recommencing  the  same  within 
six  months.    All  the  Acts  can  stand  and  have  the  effect  in- 
tended.   The  Act  of  1847,  embodied  in  the  Code,  was  not  in- 
tended to  excuse  parties  from  suing  within  the  time  prescribed 
by  law,  but  when  they  had  done  so,  and  the  action  had  been 
non-suited,  discontinued,  or  dismissed,  it  conferred  the  privi- 
lege of  commencing  another  suit  within  six  months  thereafter, 
and  that  privilege  is  as  applicable  to  the  statute  of  limitation^) 
of  1869  as  to  any  other  statute  of  limitations,  and  there  are  no 
words  in  that  statute  which  Thegative  or  are  in  conflict  with 
that  right,  and  not  being  in  conflict  with  it,  t^e  rqiealing 
clause  cannot  have  the  effect  to  take  it  away  from  the  plaintiff 
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in  this  case.    I  am,  therefore,  of  the  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed. 


A.  C.  Leak,  plaintiff  in  error,  vs.  The  Selma,  Some  and 
Dalton  Railroad  Company,  defendant  in  error. 

Under  th«  charter  of  the  Selma,  Rome  and  Dalton  Railroad  Company, 
if  the  writ  of  ad  quod  damnum  provided  for  bj  the  charter  issaes  to 
assess  the  value  of  land  taken  by  the  company  for  the  purposes  of  its 
roadf  and  the  jury  summoned  by  the  sheriff  return  a  verdict  for  $1,500, 
from  which  the  road  appeals,  and  the  jury  in  the  Superior  Court  ren- 
ders verdict  of  $900  00,  the  owner  of  the  land  must  pay  the  costs  of  the 
proceedings  on  appeal,  under  those  clauses  of  the  charter,  which  pro- 
vide that  the  appealing  party  must  give  bond  *'  conditioned  to  pay  the 
party  appealed  against  all  the  costs  of  the  trial  de  nooo,  as  well  as  the 
coats  of  the  writ  of  ad  quod  damnum^  in  the  event  that  the  finding  of 
the  jury  in  the  trial  de  novo  shall  not  be  more  favorable  to  the  appeal- 
ing party  than  the  finding  of  the  jury  nnder  the  writ  of  ad  quod  dam-- 
num  in  the  first  instance,'*  and  that  *'  if  the  trial  dt  novo  on  the  appeal 
shall  not  be  more  favorable  to  the  appealing  party  than  the  original 
trial  and  verdict,  the  party  appealing  shall  pay  all  costs  of  the  whole 
proceeding;*'  and  again,  that  '* costs  shall  be  paid  by  the  company, 
except  in  cases  where  appeal  is  taken,  in  which  cases  the  costs  to  abide 
the  result  of  the  trial  in  the  Circuit  (Superior)  Court  as  hereinabove  . 
provided." 

Assessment  of  damages.    Costs,    Before  Judge  Parrott. 
Whitfield  Superior  Court.     April  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

JoHKSON  &  McCamy,  for  plaintiff  in  error. 

PRTNTUP  &  FoucHB ;  McCuTCHEN  &  Shumatb,  repre- 
sented by  E.  N.  Broyles,  for  defendant. 

Montgomery,  Judge. 

The  charter  of  the  Selma,  Rome  and  Dalton  Railroad  was 

originally  granted  by  the  State  of  Alabama,  and  adopted  by 
Vol.  xltu.  28. 
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the  L^islature  of  Georgia :  Acts  of  Alabfuua  fer  1861-2, 
pages  349,  360-1. 

After  providing  for  the  issuing  of  a  writ  of  ad  ^piod  dam- 
num by  the  clerk  to  the  sheriif,  to  summon  seven  jurors  to 
assess  damages  to  any  one  through  whose  land  the  road  rans, 
the  charter  goes  on  to  provide  for  an  appeal  by  the  dissatisfied 
party  to  the  Circuit  (or  Superior)  Court,  where  the  cause  is  to 
be  tried  de  novo.  The  other  provisions  of  the  charter  perti- 
nent to  the  issue  before  us,  are  quoted  in  the  syllabus,  and 
control  the  case,  compelling  us  to  affirm  the  judgment 

Judgment  affirmed. 


WiLLOUGHBY  JoKDAN,  guardian,  plaintiff  in  error,  w.  Lewis 
B.  Miller,  executor,  et  al.y  defendants  in  error. 

1.  When  the  executor  to  a  will  filed  a  bill  for  direction  as  to  the  mean'mg 
of  the  will  making  the  legatees  parties,  and  it  appeared  that  the  testa- 
tor had,  by  his  will,  made  the  following  dispositions :    1st.  He  had  proTi- 
ded  for  the  payment  of  his  debts.    2d.  He  had  directed  that  after  bis 
debts  were  paid,  his  ezecator  should  divide  his  whole  estate,  both  real 
and  personal,  into  nine  eqaal  shares  or  parts.    Each  of  his  eight  chil- 
dren, and  their  representatives,  to  have  one  eqaal  share,  sabject  to  Uie 
drawbacks  and  refandings  afterwards  provided,  and  his  three  yoangest 
daughters  to  have  the  ninth  share  extra.    Sd.  His  will,  item  by  item, 
then  provided  that  each  child  should  have  deducted  from  his  porUon 
or  share  the  advancements  made  the  child,  which  advancements  were 
specially  mentioned  and  their  value.    4th.  As  to  the  most  of  the  chil- 
dren, he,  item  by  item,  directed  that  as  a  part  of  their  portion,  they 
should  take  certain  specified  property,  in  some  cases  fixing  to  the  prop- 
erty a  valuation  himself,  and,  in  other  cases,  saying  that  it  ahoald  be 
valued  by  appraisers.    6th.  As  to  one  child,  and  as  to  her  alone,  afi^r 
saying  she  should  take,  as  part  of  her  portion,  certain  eight  negroes  st 
a  fair  valuation,  he  adds,  should  the  said  negroes,  at  a  fair  valuation, 
amount  to  more  than  her  just  portion,  she  shall  be  required  to  refund 
the  excess.    6th.  In  the  sixth  item,  he  directed  that  his  son,  Iversoa 
G.,  take,  as  part  of  his  portion,  a  negro  man,  Peter,  at  $1,200  00,  an- 
other man.  Green,  at  a  fair  valuation,  and  that  he  take,  at  his  choice, 
lot  of  land  one  hundred  and  seventy-nine,  at  $1,000  00,  or  lots  one 
hundred  and  seventy-eight,  one  hundred  and  seventy-nine,  one  btindred 
and  sixty-five,  one  hundred  and  sixty-six,  at  a  valuation.    7th.  He  dt- 
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reeled  that  all  of*  his  lands  not  herein  otherwise  disposed  of,  should  be 
sold  or  kept  together,  as  his  executors  should  judge  best,  and  that  his 
negroes  not  otherwise  disposed  of  or  mentioned,  should  be  divided 
among  hia  children  according  to  the  terms  of  this  his  last  will,  and  that 
his  other  personal  property  should  be  sold  for  general  distribution : 

Hddt  That  taking  the  whole  of  the  will  together,  it  was  the  clear  intent 
of  the  testator  to  divide  hiii  property  equally  among  his  children,  ex- 
cept that  he  gives  his  three  youngest  daughters  one-ninth  of  the  whole, 
extra,  of  an  equal  share. 

2.  None  of  the  property  donated  in  the  will  to  be  taken  by  the  several 
legatees  as  parts  of  their  portions  at  a  fixed  price,  or  at  a  fair  valua- 
tion, are  absolute  specific  legacies,  but  are  dependent  upon  the  amount 
coming  to  each  on  a  division  of  the  whole  estate  into  nine  parts,  as  pro- 
tided  for  in  the  will,  and  if  the  property  pointed  out  as  to  be  taken  by 
any  one  legatee  exceeds  his  portion,  he  must  account  for  the  excess. ' 

8.  The  sixth  item'of  the  will,  as  to  the  property  to  be  taken  by  Iverson 
G.  Miller,  stands  on  the  same  footing  as  the  other  items,  to-wit :  he 
lakes  the  property  there  mentioned  as  part  of  his  portion ;  if  its  value, 
exceeds  his  portion,  as  provided  by  the  second  item,  he  must  account 
for  the  overplus. 

4.  When  the  executor  had  permitted  one  of  the  legatees  to  have  the  use 
of  the  land  mentioned  in  the  will  as  part  of  his  portion,  conditionally, 
upon  the  final  settlement,  said  legatee  should  account  in  said  settle- 
ment for  the  use  of  said  land,  according  to  the  facts  and  the  condition 
of  the  estate. 
WaritbRi  Chief  Justice,  dissented. 

Construction  of  will.  Specific  and  general  legacy.  Abate- 
ment, Advancement.  Before  Judge  Habrell.  Bandolph 
Superior  Court.    May  Term,  1872. 

Wiley  Miller,  on  the  19th  of  N6vember,  1863,  made  his 
will,  appointing  Lewis  B.  Miller  and  Moses  H.  Baldwin  as 
bis  executors.  Testator  died,  and  on  the  5th  of  September, 
1865,  Lewis  B.  Miller  was  qualified  as  executor.  The  said 
executor  filed  his  bill  against  George  W.  Coxewell  and  wife, 
Moses  H.  Baldwin  and  wife,  Willoughby  Jordan,  guardian 
of  Missouri  P.  Miller,  minor  orphan  of  Iverson  G.  Miller, 
and  others,  heir&-at-Iaw  and  legatees  of  Wiley  Miller,  deceased, 
for  a  construction  of  the  various  provisons  of  said  will,  and 
for  direction.  The  issues  formed  upon  this  bill  were  tried, 
and  a  decree  rendered  construing  the  will,  giving  direction  to 
the  executor  as  to  the  rights  of  all  the  parties.    Willoughby 
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Jordan  carried  said  cause  to  the  Supreme  Courts  alleging  error 
in  the  constmction  of  the  will  as  to  the  rights  of  his  ward, 
Missouri  P.  Miller,  minor,  and  the  decision  of  the  Superiw 
Court  was  reversed.  See  Jordan  vs.  Miller,  41  Georgia  Be- 
ports,  page  51.  At  the  next  succeeding  term  of  the  Superior 
Court  of  Randolph  county,  the  judgment  of  the  Supreme 
Court  was  made  the  judgment  of  said  Court  and  a  part  of 
the  decree,  without  a  second  trial  before  a  jury»  The  com- 
plainant excepted  to  this  proceeding,  and  carried  the  cause 
again  to  the  Supreme  Court,  where  the  decision  of  the  Supe- 
rior Court  was  ag^  reversed  and  a  new  trial  ordered.  See 
Miller  vs.  Jordan,  43  Georgia  Reports,  page  316. 

The  solitaiy  issue,  about  whidb  there  is  noVr  any  contest, 
submitted  to  the  jury,  was  as  to  the  title  of  Willoughby  Jor- 
dan, as  guardian  of  Missouri  P.  Miller,  to  lots  of  land  num- 
ber one  hundred  and  seventy-nine,  one  hundred  and  seventy- 
eight,  one  hundred  and  sixty-five  and  one  hundred  and  sixtj- 
six,  said  guardian  claiming  said  land  as  the  absolute  property 
of  his  said  ward,  and  said  es;ecutor  and  other  legatees  insisting 
that  said  lots  were  still  the  property  of  the  estate^  and  subject 
to  an  equal  distribution  under  the  provisions  of  aaid  will. 
The  will  is  fully  set  forth  in  the  decision  of  the  Court 

'  Upon  this  issue  the  following  evidence  was  introduced : 

Willoughby  Jordan,  sworn;  Witness  testifies  positively 
that  in  the  winter  of  1865,  he  as  guardian  for  Missouri  P. 
Miller,  elected  to  take  said  four  lots  of  land  at  the  valuation 
fixed  by  the  ai^raisers,  to-wit :  $2,400  00,  and  that  the  exec- 
utor, Lewis  B.  Miller,  gave  bis  assent  and  placed  him  in  pos- 
session of  the  land  as  guardian;  that  witness  had  held  it  as 
such  fi!t>m  that  time  to  the  present;  witness  afterwards  gave 
the  executes  an  instrument  in  writing  to  protect  him,  prom- 
ising to  pay  rent  toe  the  year  1866  if  the  land  should  be  de- 
eided  by  the  Court  to  be  the  property  of  the  estate ;  that  the 
executor  never  demanded  the  rent^  or  exerdsed  or  claimed  aoy 
control  over  the  property. 

Lewis  B.  Miller,  sworn:  Testified  that  witness  did  not  sen 
sent  to  the  legacy  unconditionally,  ot  turn  over  the  fTopertjp 
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but  placed  Jordan  in  possession,  taking  his  rent  note,  with  the 
condition  that  it  was  to  be  paid  if  the  land  was  decided  to  be 
the  property  of  the  estate,  and  not  the  property  of  his  ward ; 
witness  had  lost  the  note ;  witness  admitted  that  he  never  had 
demanded^paynaent  of  the  note,  or  rent,  or  possession  of  the 
land. 

Other  witnesses  were  examined  to  prove  that  the  executor 
had  referred  parties  wishing  to  rent  to  Jordan  as  the  proper 
person  to  rent  from,  and  had  refused  to  allow  Jordan  to  buy 
property  at  the  sale  of  personalty  for  the  child,  upon  the 
ground  that  he  had  taken  the  land,  and  that  was  as  much  as 
said  minor  child  would  be  entitled  to. 

The  juty  found  against  Willoughby  Jordan,  guardian,  de- 
creeing in  effect,  that  he  take  the  land  in  controversy  subject 
to  an  equal  division  of  the  estate,  charging  him  with  the  in- 
terest  on  the  valuation  of  the  same. 

Willoughby  Jordan,  as  guardian,  as  aforesaid,  assigns  error 
open  the  following  rulings  of  the  Court : 

Ist.  In  refusing  to  charge  the  jury  as  requested,  to-wit: 
''that  if  the  guardian  elected  and  the  executor  assented  to  the 
I^cy,  the  title  vested  in  the  minor  without  abatement,  and 
without  reference  to  the  value  of  the  estate,  subject  only  to  the 
rights  of  creditors,^  . 

2d.  In  refusing:  to  charge  as  requested,  to-wit:  ^^that  in  the 
absence  of  proof  of  debts,  he  had  the  right  to  elect  now,  and 
to  compel  the  assent  of  the  executor,  and  to  take  the  legacy 
without  any  abatement,  or  without  reference  to  the  value  of 
the  estate." 

3d.  In  charging  the  jury  in  effect,  as  follows,. to-wit:  ^Hhat 
if  the  guardian  did  elect,  and  the  executor  did  assent,  he  touk 
the  same  subject  to  an  equal  division  of  the  estate." 

4th.  In  charging  the  jury  as  follows,  to-wit;  "that  if  the 
guardian  now  elect  to  take  the  land,  he  takes  it  subject  to  the 
same  conditions,  to-wit :  an  equal  division  of  the  estate." 

5th.  In  charging  the  jury,  as  follows,  to-wit:  "That  the 
guardian,  in  case  he  did  not  elect  heretofore,  and  does  now 
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electa  is  to  be  charged  with  the  interest  upon  the  valuation  of 
the  lands,  or  the  rent/' 

H.  FiSLDEi^  for  plaintiff  in  error. 

WilloQghby  Jordan,  as  guardian  for  Mii^uri  «P.  Miller, 
took  said  land  absolutely:  41  Ga.  B.,  51.  This  is  a  specific 
le^K7  and  does  not  abate:  Code,  sees.  2422>  24S1.  Ilie  in- 
come goes  with  the  l^aoy:  Code,  sec.  2423w 

John  T.  Clark,  for  defendants. 

McCay,  Judge. 

1.  The  c<»struction  of  this  will  is  mmpty  a  question  of  what 
the  testator  meant  by  the  dispositions  he  has  made.    Did  he 
intend  the  various  legatees  should  take  the  property  he  has 
specially  pointed  out  as  to  be  taken  by  them,,  at  all  events,  no 
matter  what  his  estate  slK>uId  be  found  to  be  worth?    Or  did 
he  intend  that  his  prop^ty  should  be  equally  divided  between 
his  children^  each  of  them  taking  the  speciiic  propwrty  men- 
tioned at  its  value  in  thcd  division  f    I  do  not  see  what  the 
rules  of  law — as  to  the  specific  and  general  legacies  standing 
on  a  difierent  footing  as  to  abatement — have  to  do  with  it 
There  is  no  question  but  that  if  there  be  a  deficiency  o(  assets 
tiie  general  legacies  abate  before  the  spedfic.    But,  withoat 
doubt,  a  man  may,  by  his  will,  provide  that  spedfic  leg^cie^ 
shall  abate  before  general  ones.    He  may  hamp^^  a  specific 
legacy  with  any  limitations  or  contingi&neies  he  pleases>  pro- 
vided such  contingencies  are  not  illegal.    And  surely  it  is  not 
illegal  for  a  man  to  provide  in  his  t^U  that  speciiic  legacies 
shall  abate  equally  with  or  even  before  general  ooes^.    Clearly 
a  man  might  give  a  legacy  of  a  particular  &rm  to  A,  jMtyvided 
his  estate,  after  paying  his  debts,  should  have  enough  to  give 
each  of  his  children  a  certain  amount.    The  whole  questioo, 
therefore^  i&  what  did  the  testatcur  mean?    This,  it  seems  to 
me,  is  very  clear.    He  provides  that,  after  his  debts  are  paid. 
Ids  estate  shall  be  divided  into  nine  equal  shares  or  parts,  each 
of  his  eight  children  to  take  a  share  or  part^  and  his  tkn^ 
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yoimgest  daughters  to  take  the  ninth  share  between  them  ex- 
tra.   He  then,  item  by  item^  mentions  the  advancements  to 
be  charged  against  each  child,  and  fixes  the  value  of  each  ad- 
vancement   As  to  nearly  all  of  his  children  he  mentions  cer- 
tain specific  property,  which  he  wishes  them  severally  to  take 
as  part  of  their  several  shares,  and  he  either  fixes  a  value  on 
said  property  himself  or  says  they  shall  take  it  at  a  valuation 
to  be  fixed  in  a  way  he  points  out.    The  clause  of  the  will 
now  in  dii^ute  provides  that  his  son  Iverson  shall  take  as 
part  of  his  share  or  portion  a  negro  man,  Peter,  at  $1,200  00 ; 
another  man.  Green,  at  a  fiiir  valuation,  and  that  he  take  as 
his  choice  lot  of  land  number  one  hundred  and  seventy-nine, 
at  $1,000  00;  or  lots  one  hundred  and  seventy-nine,  one  hun- 
dred and  sixty-five  and  one  hundred  and  sixty-six,  at  a  &ir 
valuation.    At  the  time  this  will  was  made  it  is  probably  true 
that  the  testator  had  a  plenty  of  property  to  insure  that  each 
of  his  children's  shares  would  be  enough  to  allow  such  child 
to  take  as  part  of  his  share  the  specific  property  mentioned, 
and  no  confusion  or  irregularity  ensue.    But,  by  the  result  of 
the  war,  his  property,  largely  in  slaves,  is  considerably  less- 
ened in  quantity  and  value,  and  is  mostly  in  land,  so  that  if 
his  children,  and  especially  Iverson,  take  the  land  mentioned 
it  will,  at  its  value,  be  fisir  more  than  his  share.    As  I  have 
said,  the  only  question  is,  what  the  testator  meant.     1st.  He 
emphatically  directs  his  property  to  be  divided  into  nine  equal 
shares,  giving  to  each  child  (eight)  one  share  and  to  his  three 
daughters  the  other  extra,  and  in  every  item  of  his  will  he 
labors  to  show  that  his  great  leading  idea  is  to  do  equal  jus- 
tice by  dividing  his  property  equally,  with  the  single  excep- 
tion that  his  three  daughters  are  to  have  one-third  of  one-ninth 
of  the  whole  more  than  the  others.    He  goes  into  detail  as  to 
the  advancements,  and  shows  in  every  conceivable  way  that 
his  intent  was  to  give  his  children  equal  shares,  charging  each 
with  the  amount  already  received.    But  it  is  plain,  that  sub- 
jeet  to  (his  great  leading  idea,  he  desired  ceiiain  of  his  chil- 
dren to  have  certain  specific  property,  and  he  expresses  this 
idea  as  to  each  one  by  saying  that  he  or  she  shall  take  as  part 
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of  his  or  her  portion  the  spej^ific  property  mentioiied  at  a 
specified  value,  either  fixed  by  the  testator  himadf,  or  to  be 
fixed  by  a  valuation.  In  this  special  dause  he  says  I  verson  is  to 
take  this  lot  of  land  one  hundred  and  seventy-nine  at  il^OOO; 
or  one  hundred  and  seventy-nine,  one  hundred  and  siztj-five, 
and  one  hundred  and  sixty-six,  at  a  valuation,  as  a  port  of  his 
share.  He  is  not  to  take  it  abeolutdy,  but  as  part  of  share, 
and  at  a  valuation.  The  plaintiff  in  error  would  reject  this 
part  of  the  testator's  intent  altogether.  He  sees  nothing  in 
the  direction  that  the  whole  shall  be  divided  into  nine  equal 
Bhares^;  ha  sees  nothing  in  the  regular  charge  against  each 
share  of  the  advanoementa;  he  sees  notlui^  in  the  provision  of 
the  pajftneni  of  his  debts  before  this  equal  division  shares  is 
made;  he  sees  nothing  in  the  provision  that  the  lasid  men- 
tioned is  to  be  taken  at  a  valuboUon^  and  nothing  in  the  provi- 
sion that  it  is  to  be  taken  as  part  oj  hU  share.  His  eye  is 
completely  filled  with  the  &ct,  that  the  testator  intends  Iver- 
son  to  have  certain  specific  lands,  forgetting  the  qualifications 
added,  to-wit:  that  the  debts  are  to  be  paid,  then  an  eq^oal 
division  made  of  what  is  1^,  in  nine  portions;  then  each  por- 
tion to  be  charged  with  advancements^  and  then  that  the 
property  specifically  mentioned  as  to  be  taken  by  particular 
divisees,  to  be  taken  at  a  valuation  and  as  part  of  his  sfaara 
2.  He  is  to  take  it>  says  the  plaintiff  in  ^ror,.  as-  a  specific 
kgacy.  It  is  not  to  abate  fix^  debts.  It  is  not  to  be  charged  with 
advancements,  it  is  to  be  taken  even  if  it  bemore  than  his  share; 
it  is  to  be  taken,  whatever  value  it  may  have.  Every  oth^  thing 
thought  o^  provided  for,  and  looked  toby  the  testator,  i&  to  be 
swallowed  up  in  the  single  thought  of  a  specific  legacy.  I  do  not 
think  this.  It  is  clear  to  me,  that  the  testator  intended  Iver- 
aon  to  take  this  land,  subject  to  his  Other's  debts,  subject  to 
the  advanoements,  and,  above  all,  subject  to  the  great  thought 
and  purpose  of  the  will,  as  part  of  his  equcd  short.  If  that 
share  should  exceed  the  value,  then  well ;  if  not^  he  was  not 
to  take  it  at  all  events,  but  subject  to  the  provision  of  equal- 
ity. Had  the  testator  intended  to  give  absolute  specific  lega- 
cies, he  would  have  given  them  in  terms.    He  would  have 
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given  them  distinctly;  and  if  he  intended  that^  in  consequence 
of  these  specific  gifts^  their  share  of  the  residue  should  be  less, 
he  would  have  said  the  balance  is  to  be  equally  divided  into 
nine  shares — each  person  taking  a.  specific  legacy  to  have  a 
share  as  much  less  than  the  others  as  his  specific  legacy  is 
worth.    Bat  he  does  not  do  this.     He  provides  that  the  whole, 
after  paying  theidebts,  is  to  be  equally  divided  into  nine  shares ; 
he  directs  each  share  to  be  lessened  by  the  advancements,  and 
that  each  legatee  shall  take  the  specific  property  mentioned  as 
part  of  his  share,  at  a  valuation.     To  divide  this  property  on 
the  basis  proposed,  would  be,  in  my  judgment,  right  in  the 
teeth  of  this  will.     The  will  provides  for  equality ;  the  propo- 
sition is  to  make  it  unequal.     The  will  provides  that  he  shall 
take  the  specific  property  as  part  of  his  share,  at  a  valuation ; 
the  proposition  is  that  he  shall  take  it  independently  of  his 
share,  and  independently  of  its  value,  unless  his  share  is  more 
than  the  value.     This,  in  my  judgment,  would  be  contrary  to 
the  clear,  positive  directions  of  the  will,  and  grossly  unjust 
besides.     Nor  is  there  the  least  trouble  in  carrying  out  the 
will  as  the  testator  intended.     He  intended  each  to  take  cer- 
tain specific  property,  at  a  fixed  valuation,  as  part  of  his  share. 
If  his  share,  after  paying  the  debts,  and  accounting  for  ad- 
rancements,  was  more  than  the  specific  property  at  its  value, 
each  was  to  take  that  much  less.     If  the  share  was  less,  he 
was  to  pay  to  the  others  the  difference.     Nothing  is  more  com- 
mon in  divisions  than  this.     It  is  very  often  not  desirable  to 
s<}Il  property  for  a  division,  and  it  is  common  for  the  dividers 
to  give  to  one  a  specific  article,  charging  it  with  a  sum  to  be 
paid.     That  was  clearly  the  intent  of  the  testator  in  this  case. 
That  intent  was  not  ill^al,  unwise,  or  unjust,  and  it  ought  to 
Je  carried  into  effect. 

3,  When  this  case  was  before  this  Court  before,  the  only 
natter  was  between  the  executor  and  this  particular  legatee. 
:hey  were  the  only  parties  here,  and  the  question  was  simply 
s  to  the  value  and  assent  of  the  executor.  The  bill  has  now 
een  amended,  the  assent  denied,  and  all  the  parties  are  before 
le  Court.     The  whole  estate  is  to  be  divided,  and  the  rights 
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of  each  legatee^  not  only  as  to  the  execator^  but  as  to  each 
other,  are  to  be  settled  by  the  decree.  The  juiy  has  fouDcl 
there  was  no  assent,  and  the  proper  construction  of  the  will  is 
the  real  issue. 

6.  We  should  not  have  given  the  direction  to  the  jury  the 
Judge  gave,  as  to  the  mesne  profits  or  interest,  but  the  counsel 
for  the  plaintiff  in  error,  in  his  argument,  distinctly  waives 
that  ground  of  error,  .and  if  he  is  content  with  it,  we  have  no ' 
desire  to  interfere.  It  is  clear  to  us,  that  the  will  does  not 
intend  any  of  these  legacies  to  be  absolute,  but  that  they  are 
all  to  be  taken  only  as  part  of  the  share  of  the  taker,  and  sub- 
ject to  the  diminution  that  share  may  receive  from  the  pay- 
ment of  debts,  or  from  the  loss  of  the  testator's  propeitr, 
without  fault  of  the  executor. 

Judgment  affirmed. 

MoNTGOMEBT,  Judge,  concurred,  but  furnished  no  opbi<HL 

Warner,  Chief  Justice,  dissenting: 

On  the  9th  day  of  November,  1863,  the  testator  made  his 
will,  bequeathing  and  devising  certain  specific  and  general  leg- 
acies to  his  children  named  therein.    The  object  and  intenUoa 
of  the  testator,  as  it  appears  from  his  will,  was  to  make  an 
equal  division  of  his  property  among  his  children  upon  a  final 
distribution  thereof,  so  far  as  the  amount  to  be  received  by 
each,  was  concerned,  and  to  accomplish  that  object,  he  placed 
a  valuation  on  the  specific  legacies  bequeathed  and  devised  to 
each,  so  that  when  the  general  distribution  of  the  properly,  not 
specificially  bequeathed  and  devised  should  take  place,  it  might 
appear  what  was  the  value  of  the  specific  legacy  whidi  each 
legatee  had  received.     In  other  words,  the  legatees  under  bis 
will,  were  to  take  certain  described  property,  as  specifio  lega* 
eies,  at  the  valuation  placed  upon  them  by  the  testator,  or  at 
its  appraised  value,  as  a  part  of  their  portion  or  share  of  his 
estate,  and  when  the  general  distribution  of  his  estate  should 
take  place,  as  provided  by  his  will,  the  «peel/{e  legacies  should 
be  estimated  according  to  the  value  placed  thereon  by  the  tes* 
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tator,  or  according  to  the  appraised  valae  thereof.  There  was 
a  lai^  portion  of  the  testator's  property  that  was  not  specifi- 
cally disposed  of  by  his  will.  The  fifteenth  clause  of  the  will 
provides^  that  his  undevised  slaves  should  be  appraised^  and 
divided  amongst  his  children,  according  to  the  terms  of  the 
will,  and  that  all  his  other  personalty  be  sold  by  his  executors 
according  to  the  law  for  general  distribution.  The  eleventh 
item  of  the  will  gave  to  his  executors  the  right  to  sell  or  keep 
aa  they  pleased,  the  balance  of  his  land  (not  specifically  dis- 
posed of,)  as  might  be  best  for  all  his  heirs.  At  the  time  of 
the  making  of  the  will,  the  testator  had  a  large  residuary  estate 
to  be  divided  among  his  children  under  the  will,  which  had 
not  been  specifically  bequeathed  or  devised  to  any  one  of  them. 
The  sixth  item  of  the  testator's  will  is  as  follows :  "  I  will  and 
direct  that  my  son,  Iverson  G.  Miller,  take  as  part  of  his  por- 
tion, the  n^ro  man  Peter,  whom  he  has  now  in  possession,  at 
81,200  GO,  and  my  negro  boy  Green,  at  a  fair  valuation, 
and  that  he  take  at  his  choicey  lot  of  land  number  one  hun- 
dred and  seventy-nine,  at  $1,000  00,  or  lots  numbers  one  hun- 
dred and  seventy-nine,  one  hundred  and  seventy-eight,  one 
hundred  and  sixty-five  and  one  hundred  and  seventy-six,  at  a 
&ir  valuation,  all  of  said  lots  being  in  the  fifth  district  of  the 
aforesaid  county  of  Randolph."  Iverson  G.  Miller  died  before 
the  testator,  leaving  as  his  sole  heir  and  legal  representative, 
his  in&nt  child,  Missouri  P.  Miller,  who  is  now  the  legatee 
under  this  clause  of  the  testator's  will. 

It  appears  from  the  evidence  in  the  record,  that  Jordan  was 
appointed  guardian  of  Missouri  P.  Miller,  and  in  1865,  he 
f'leeted  as  such  guardian,  to  take  for  his  ward,  the  four  lots  of 
land  specified  in  the  testator's  will,  at  the  valuation  made  by  the 
appraisers  of  the  estate,  to-wit:  at  the  value  of  $2,400  00.  It 
also  appears  finom  the  evidence  of  Jordan,  that  the  executor, 
I^ouis  B.  Miller,  placed  him  in  possession  of  the  lots  of  land  as 
guardian,  and  that  he  has  continued  in  possession  of  the  same  up 
to  the  present  time,  and  that  the  executor  assented  to  the  same. 
The  executor  testifed  that  he  placed  the  guardian  in  possession 
of  the  land,  on  condition  that  it  was  decided  l^at  the  land  was 


366         SUPREME  COUllT  OF  GEORGIA. 

Jordan  vs.  Miller  et  oi. 

the  property  of  the  estate,  and  not  the  property  of  his  ward, 
and  that  he  did  not  assent  to  the  l^acy  unconditionally,  but 
admitted  he  had  never  demanded  rent,  or  possession  of  the 
land  as  executor.     The  only  subject  matter  in  controversy 
between  the  parties,  is  in  relation  to  the  four  lots  of  land.   On 
the  trial,  the  jary  under  the  diarge  of  the  Court,  rendered  a 
verdict  that  the  executor  had  not  assented  to  the  l^acy,  and 
that  the  guardian  should  keep  the  land  at  the  appraised  value, 
subject  to  an  equal  division  with  the  other  l^tees  under  the 
will,  and  charged  him  with  interest  on  the  value  of  the  land 
as  fixed  by  the  appraisers.    The  verdict  is  substantially  in  ac- 
cordance with  the  charge  of  the  Court,  to  which  the  counsd 
for  the  guardian  excepted.    There  are  two  questions  to  be  de- 
cided in  this  case:     First,  whether  the  bequest  or  devi^  of 
the  four  lots  of  land  was  a  general,  or  a  specific  legacy.    Seiv 
ond,  if  it  was  a  specific  legacy,  can  the  specific   legatee  be 
compelled  under  the  law,  to  abate  that  specific  l^acy,  at  the 
instance  of  the  executor,  for  the  benefit  of  the  othiO'  legatees 
under  the  will,  who  may  have  received  less  than  the  appraised 
value  of  that  specific  l^acy?    What  is  a  specific  l^acy? 
A  specific  legacy  is  one  which  operates  on  property  particu- 
larly designated :  Code,  2422.    The  four  lots  of  land  bequeath- 
ed or  devised  to  Missouri  P.,  by  the  testator's  will,  are  partic- 
ularly designated,  by  number,  and  district,  in  the  county  of 
Ilandolph.    The  will  distinguishes  these  particular  lots  of 
land  from  all  his  other  property,  and  if  it  is  not  a  specific  I^ 
ccy  in  the  sense  atid  meaning  of  the  law,  I  confess  my  utter 
inability  to  comprehend  what  the  law  means  by  a  specific  leg- 
acy, as  contradistinguished  from  a  general  l^acy. 

The  four  lots  of  land  are  specifioaUy  given  to  the  l^atee  as 
a  part  of  her  portion,  to  be  taken  at  her  choice,  at  a  &ir  val- 
uation«  The  &ct  that  the  specific  l^acy  is  to  be  a  pctrt  of  the 
legatee's  portion  of  the  testator's  estate,  or  that  she  is  to  take 
the  designated  lots  of  land  at  a  fair  valuaiicn,  does  not  make 
the  legacy  any  the  less  a  specific  l^acy,  in  the  sense  of  the 
law.  The  same  individual  may  be  botli  a  specific  and  a  re^ 
fiiduary  legatee :  McGimds  vs.  MoGinnis,  1  Kdly,  496.    Mi&- 
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soari  P.  Miller  was  both  a  specific  and  a  residaarj  legatee, 
under  the  testator^s  will,  and  the  only  reason  why  a  valuation 
was  placed  on  the  specific  legacy  by  the  testator  was,  that  when 
the  residuum  of  the  estate  came  to  be  distributed,  it  might  be 
seen  how  much  in  value  each  spemfio  l^atee  had  received  out 
of  his  estate.     The  testator  was  looking  to  the  distribution  of 
the  rmduum  of  his  estate  among  his  children,  which  constitu- 
ted the  greater  portion  therciof,  when  he  made  his  will.    The 
next  question  is,  can  the  »pecific  legatee  under  the  will  of  the 
testator,  under  the  law,  be  compelled,  at  the  instance  of  the 
executor,  to  abate  any  portion  of  her  specific  legsucy  in  favor 
of  the  residuary  or  general  legatees  under  the  will,  where, 
from  causes  unforeseen  by  the  testator  at  the  time  of  making 
his  will,  such  residuary  or  general  legatees  have  not  received 
as  much  in  value  from  his  estate  as  the  specific  legatee  ?    There 
are  no  creditors  of  the  estate. 

When  this  case  was  before  this  Court  at  a  former  term,  at 
the  iastanoe  of  the  executor,  the  Court  gave  a  construction  to 
this  clause  of  the  will,  and  held,  that  if  the  guardian  of  Mis- 
uari P.  elected  to  take  the  four  lots  of  land  at  the  appraised 
raJae  thereof,  and  went  into  the  possession  of  the  same  with 
the  assent  of  the  executor,  he  is  entitled  to  hold  the  same  as 
'ie  property  of  his  ward,  under  the  will,  without  abatementy 
»  far  as  the  executor  is  concerned :  See  Jourdan  vs.  Miller,  41 
Georgia  Heporta,  61.  The  only  disputed  fiict  that  exists  in 
he  case  now,  different  firom  the  facts  that  were  then  before  the 
ourt  is,  that  the  assent  of  the  executor  to  the  guardian's  tak- 
ng  possession  of  the  land  for  the  benefit  of  his  ward  was  con- 
itional  and  not  absolute.  The  fact  that  he  did  take  posses- 
on  is  not  disputed,  or  that  the  executor  has  never  since 
emanddd  possession  of  the  land;  or  the  rent  thereof,  from  the 
lardian,  but  he  now  seeks  to  have  the  specific  legacy  abated 
r  the  benefit  of  the  other  legatees  under  the  will,  on  the 
ound,  that  he  never  assented  to  the  specific  legacy.  This  is 
i  adroit  attempt  to  evade  the  judgment  of  this  Court  in  re- 
nl  to  the  rights  of  the  specific  legatee  under  the  will  of  the 
\tatoT»     The  assent  or  dissent  of  the  executor  has  nothing 
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to  do  with  her  legal  rights  under  the  will.  If  he  has  admin- 
istered it,  and  turned  the  property  over  to  her  goardian  accord- 
ing to  law,  he  has  no  right  to  interfere  with  it.  The  assent  of 
the  executor  to  a  l^acy  may  be  presumed  by  his  conduct,  as 
well  as  by  his  express  consent,  and  he  cannot,  by  capridou5lv 
withholding  his  assent,  destroy  the  le^^,  and  a  Court  of 
equity  may  compel  him  to  assent  to  the  l^;acy :  Code,  2416. 
The  Court,  under  the  fiids  of  this  case,  should  have  compelled 
him  to  assent  to  the  legacy,  even  if  his  consent  could  not  have 
been  fairly  presumed  by  his  conduct. 

The  specific  l^atee  was  not  bound  to  pay  interest  to  the 
executor  on  the  value  of  her  specific  l^acy  for  the  benefit  of 
the  other  l^atees:  Code,  2423.  But  in  no  view  of  the  law, 
as  applicable  to^he  &cts  of  this  case,  as  I  understand  it,  can 
the  specific  legatee  be  compelled  or  required  to  contribute,  or 
abate  any  portion  of  her  specific  legacy,  in  &vor  of  the  general 
or  residuary  legatees  under  the  will  of  the  testator,  and  the 
executor  had  no  legal  right  to  the  possession  of  any  part  of  it, 
for  the  purpose  of  making  distribution  thereof  to  tiiem:  1 
Roper  on  L^;acies,  361 ;  2  Williams  on  Executors,  1165. 
The  rule  is,  that  residuary  and  general  legacies  abate  in  &vor 
of  specific  l^acies,  but  specific  legacies  do  not  abate  in  &vor 
of  residuary  or  general  legacies  under  the  will  of  a  testator. 

But  it  is  said  the  testator's  intention  was  to  distribute  hL< 
property  equally  among  his  children,  that  each  one  should 
receive  the  same  amount  in  value ;  that  such  was  the  intenti<4) 
of  the  testator  is  quite  clear,  and  if  his  property  hdd  remained 
in  the  same  condition  at  the  time  of  distribution,  as  it  was  at 
the  time  he  made  his  will,  his  intention  could,  and  doubtle?? 
would  have  been  carried  out ;  but  it  did  not  remidn  in  the 
same  condition,  and  it  must  now  be  distributed  under  the  la\r 
which  regulates  specific  l^acies,  and  general  and  residuarv 
legacies.  The  law  must  now  control  that  matter,  whatevH* 
may  have  been  the  tastator's  intention  when  he  made  his  will 
The  intention  of  testators  cannot  override  the  law. 

As  was  well  said  by  Nisbet,  Judge,  in  delivering  the  judg- 
ment of  this  Court  in  Williams  vs,  Molniyre,  8   Georgia  R.* 
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ports,  36.  '^The  testator's  intention  is  imperatlTe  on  the 
Courts,  anless  it  is  in  conflict  with  some  established  rule  of 
law.  If  it  is,  the  law  is  more  imperious  than  the  intention^ 
and  the  latter  will  yield  to  the  former.  No  man's  will  is  so 
Iiigh  in  its  obligations  upon  the  Courts,  as  the  laws  of  the 
land.  If  the  intention  could  prevail  against  the  law^  then  the 
will  of  a  testator  would  make,  or  repeal  the  law,  and  the  effect 
woald  be,  that  there  would  be  no  law  to  regulate  the  trans- 
mision  of  property  by  will.''  To  hold  that  the  bequest  or 
devise  of  the  four  lots  of  land  to  Missouri  P.,  in  the  testator's 
will  is  not  a  specific  legacy,  would  be  to  ignore  the  law  which 
defines  what  a  specific  legacy  shall  be.  To  hold  that  her 
specific  l^acy  shall  abate  in  favor  of  the  general  or  residuary 
legatees  of  the  testator,  and  that  the  executor  can  recover  any 
part  thereof  for  the  purpose  of  distributing  tlie  same  to  them, 
would  be  to  ignore  the  law  r^ulating  the  payment  of  specific 
legacies,  and  general  and  residuary  legacies  under  the  wills  of 
testators,  when  there  is  not  sufficient  assets  to  pay  all  in  an 
e<]ual  amount.  In  my  judgment,  Missouri  P.,  the  specific 
legatee  of  the  four  lots  of  land  specified  in  the  testator's  will, 
i^  entitled  to  have  and  bold  the  same,  icithout  abatement,  as 
against  the  claim  of  the  executor  to  recover  any  part  thereof, 
fi^r  the  benefit  of  the  other  legatees  under  the  testator's  will, 
and  that  the  judgment  of  the  Court  below  should  be  reversed. 


Benjamin  B.  Ouzts,  plaintifi*  in  error,  vs.  William  Sea- 
brook,  defendant  in  error. 

I.  It  19  not  necessary  that  a  traverse  to  the  troth  of  an  affidavit,  which  is 
the  foundation  of  an  attachment,  should  be  sworn  to. 

tl.  ^Vhere  a  plaintiff  makes  an  affidavit  for  the  purpose  of  obtaining  an 
fittAchment  against  an  administrator,  on  the  gronnd  that  he  is  remov- 
ing, or  about  to  remove,  the  goods  of  his  intestate  without  the  county, 
and  the  adoniniatrator  files  a  traverse  to  the  affidavit,  the  plaintiff  is  a 
competent  witness  upon  the  trial  of  the  issue  thus  formed,  even  though 
the  contract,  which  is  the  foandittion  of  the  plaintiff's  claim,  w.as  made 
with  the  intestate. 
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8.  The  effect  of  a  verdict  for  the  defendant,  upon  such  an  Usaey  is  a  dii- 
missal  of  the  attachment  under  Revised  Codci  section  3236. 

•  Attachment  against  administrator.  Traverse  of  affidavit. 
Party  as  witness.  Before  Judge  Strozier.  Dougherty  Su- 
perior Court.    June  Term,  1872. 

Benjamin  B.  Ouzts  sued  out  an  attachment  against  William 
Seabrook,  as  administrator  of  George  O.  Dawson,  on  the 
ground  'Hhat  said  William  Seabrook  is  actually  removing,  or 
about  to  remove,  the  property  of  said  deceased  G^eoige  0. 
Dawson,  without  the  limits  of  Dougherty  county,  Georgia" 
The  defendant  traversed  the  ground  upon  which  the  attach- 
ment issued  by  an  affidavit  sworn  to  by  his  attorney.  Upon 
the  trial,  plaintiff  moved  to  strike  the  traverse,  upon  the 
ground  that  it  was  sworn  to  by  an  attorney,  and  not  by  de- 
fendant. The  motion  was  overruled  by  the  Court,  and  plain- 
tiff excepted. 

Plaintiff  offered  himself  as  a  witness  to  prove  the  truth  of 
the  facts  stated  in  the  attachment  affidavit.  The  Court  ruled 
that  he  was  incompent,  on  the  ground  that  the  debt  sued  <m 
was  contracted  by  the  deceased,  and  plaintiff  excepted. 

No  further  evidence  being  introduced,  the  Court  instructed 
the  jury  to  return  a  verdict  for  the  defendant,  and  plaintiff 
excepted. 

All  of  which  rulings  aforesaid  plaintiff  assigns  as  error. 

D.  H.  Pope;  John  A.  Davis,  for  plaintiff  in  error, 
HiNES  &  HoBBS,  for  defendant. 

♦ 

Montgomery,  Judge. 

This  was  an  attachment  sued  out  by  the  plaintiff  in  errort 
against  the  defendant,  on  the  ground  that  he  was  removing^ 
or  about  to  remove,  the  goods  of  his  intestate  without  the 
county.  The  defendant  traversed  the  truth  of  the  affidavit, 
which  traverse  was  sworn  to  by  the  defendant's  attorney. 
Plaintiff  moved  to  strike  the  traverse  on  the  gronnd  that  it 
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was  sworn  to  by  the  defendant's  attorney.  The  Court  over- 
raled  the  motion,  and  plaintiff  excepted.  On  the  trial  of  the 
traverse  the  plaintiff  oflTered  himself  as  a  witness  to  prove  the 
truth  of  the  averment  in  hiig  affidavit.  The  Court  refused  to 
permit  him  to  be  sworn,  on  the  ground  that  the  contract  which 
was  the  foundation  of  the  attachment  was  made  with  defend- 
ant's intestate.  Plaintiff  excepted.  The  jury  found  for  the 
defendant,  and  plaintiff  objected  to  the  defendants  having  a 
verdict,  on  the  ground  that  as  he,  the  plaintiff,  had  introduced 
no  evidence,  the  defendant  was  only  entitled  to  have  the  case 
dismissed.  The  Court  permitted  the  verdict  to  be  received, 
and  plaintiff  excepted. 

1.  We  do  not  think  it  was  necessary  to  swear  to  the  trav- 
erse at  all.  True,  the  Constitution  says  that  all  pleas  to  ac- 
tions'on  contracts  must  be  sworn  to,  but  the  issue  formed  by 
this  traverse  is  a  ver^  difierent  thing  from  an  issue  raised  by 
a  plea  in  avoidance  of  a  contract.  The  administrator  does  not, 
in  this  traverse,  deny  the  contract;  he  only  denies  that  he  is 
removing,  or  about  to  remove,  the  goods  of  the  intestate  out 
of  the  county.  It  is  not  unlike  a  plea  of  the  general  issue  in 
trover.  It  will  hardly  be  contended  that  such  a  plea  would 
have  to  be  sworn  to. 

2.  Por  the  reason  that  the  contract,  which  was  the  founda- 
tion of  the  attachment,  was  not  in  issue  or  on  trial  in  this  pro- 
ceeding, we  think  the  Court  erred  in  rejecting  the  plaintiff 
as  a  witness. 

3.  The  third  exception  is  controlled  by  the  3236th  sec- 
tion of  the  Code.  Under  that,  the  effect  of  the  verdict  was  to 
'lismiss  the  case.  Several  objections  were  urged  by  defend- 
ant's coansel  against  the  attachment.  Among  them,  that  the 
attachment  was  issued  by  plaintiff^s  counsel  as  a  notary. 
True,  the  attachment  was  issued  by  the  person  now  appearing 
as  couDseL  That  he  was  counsel  at  the  time  the  attachment 
i^ued,  does  not  appear.  But  this  objection  is  not  made  by 
the  record,  nor  are  the  other  objections  relied  on  to  be  found 

there. 
Judgment  reversed. 

Vol«.  ZLTII.  24. 
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William  A.  Black^  plaintiff  in  error,  vs.  Robert  Burtox, 

defendant  in  error. 

1.  When  a  jadgment  was  obtained  on  the  let.  of  April,  1861,  but  no  exe- 
cation  was  issaed  thereon  until  January,  4,  1869 : 

Heldf  That  the  judgment  was  not  a  satisfied  but  a  dormant  Jadgment, 
and  it  was  error  in  the  Court  to  dismiss  a  scire  facias  to  reTiVe  iho 
same,  as  a  dormant  judgment. 

2.  So  far  as  the  Act  of  1856,  generally  known  as  Cone's  Act,  proTides 
that  a  judgment  upon  which  no  execution  has  issued,  within  sevea 
years  from  its  date,  or  upon  which  execution,  if  issued,  no  return  is 
made  in  seven  years,  shall,  as  between  the  parties  thereto,  be  pre- 
sumed satisfied,  said  Act  is  a  statute  of  limitations  and  was  suspended 
by  the  several  Acts  passed  from  1861  to  1865,  suspending  the  statutes 
of  limitations.  « 
Warner,  Chief  Justice,  dissented. 

Scire  faoiaa:  Dormant  judgment  Statate  of  limitations. 
Before  Judge  Clark.  Schley  Superior  Court.  April  Tenn, 
1872. 

"William  A.  Black  set  forth  in  his  petition  for  scire  facias, 
that  at  the  April  term,  1861,  of  the  Superior  Court  of  Schlev 
county,  he  recovered  a  judgment  against  Robert  Burton,  de- 
fendant, lor  the  principal  sum  of  $1,000  00,  and  $359  71,  in- 
terest and  $8  50  cost;  that  there  has  been  no  return  made  on 
said/,  /a.  by  any  officer  of  Court,  since  it  was  issued;  that 
the  judgment  on  which  said  Ji.  fa.  issued,  has  become  dor- 
mant in  consequence  thereof. 

The  execution  which  issued  upon  said  judgment  allied  to 
be  dormant,  was  dated  January,  4th,  1869.  Judgment  was 
entered  on  April  22d,  1861,  the  scire  facias  was  returnable  to 
the  April  term,  1870,  of  Schley  Superior  Court. 

Defendant  demurred  to  the  petition,  and  scire  faci/is.  The 
demurrer  was  sustained  by  the  Court,  and  plsuntiff  excepted 
and  now  assigns  said  ruling  as  error. 

B.  Hill  ;  M.  H.  Blandford,  for  plaintiff  in  error. 

W.  A.  Hawkins;  C.  F.  Crisp,  represented  by  R.  F.  Lyok, 
for  defendant. 
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McCay,  Judge. 

It  does  not  distinctly  appear  on  what  ground  the  Judge  sus- 
tained this  demurrer.     If  the  judgment  is  not  dormant,  a 
scire  facias  is  not  necessary,  and  if  the  judgment  is  satisfied, 
it  cannot  be  revived.     The  judgment  may,  therefore,  be  sus- 
tained, if  the  judgment  be  not  dormant,  or  if  it  be  satisfied. 
I  am  satisfied  with  the  opinion  delivered  by  me  in  Battle 
vs.  Shivers.     I  adhere  to  the  idea  I  then  insisted  on.     The 
dormant  judgment  law  is  not  a  statute  of  limitations,  and  was 
not  suspended  by  the  various  Acts  suspending  the  statutes  of 
limitations  during  the  late  war.     This  judgment  was,  there-- 
fore,  dormant,  and  if  not  satisfied,  the  scire  facias  was  not 
demurrable.    Was  it  a  satisfied  judgment?    I  think  not.     If 
the  Act  of  1856  is  to  be  understood  as  providing  that  judg- 
ments left  seven  years  without  an  entry  are,  as  against  the  de- 
fendant, satisfied,  and  cannot  be  revived  at  all,  (of  which  I 
am  not  very  clear,)  then  I  think  it  may  very  fairly  be  called 
a  statute  of  limitations,  and  if  so,  it  was,  without  doubt,  sus- 
jvended  by  the  suspending  Acts.    I  do  not  propose,'  at  present, 
to  diseass  the  question  whether  the  Act  of  1856  was  intended 
to  provide  that,  after  seven  years  without  any  entry,  a  judg- 
ment ceased  to  exist,  and  could  not  be  sued  on  or  revived. 
The  Act  of  1822  used  almost  the  same  words,  yet  the  Legis- 
lature of  1823  declared  that  the  Act  of  1822  was  only  a  dor- 
iimnt  judgment  Act.    As,  however,  if  such  is  the  effect  of 
^Iie  Act  of  1856,  it  is,  in  my  judgment,  a  statute  of  limita- 
ions,  and  was  suspended  by  the  suspending  Acts,  it  follows 
luit  this  judgment  was  not,  under  the  operation  of  the  Act 
r  1856,  satisfied.    I  conclude,  therefore,  first,  that  this  judg- 
iK'nt  is  not  satisfied,  and  that  it  is  dormant.     It  was,  there- 
re,  error  for  the  Judge  to  sustain  the  demurrer. 
It  was  contended,  in  the  argument,  that  these  positions  are 
iconsistent  with  each  other;  that  if  the  Act  of  1856  was  not 
impended,  the  judgment  is  satisfied,  and  that  if  it  was  sus*- 
•n<led,  it  is  not  dormant.    And  the  language  used  by  me  in 
glaring  that  the  suspension  of  the  Act  of  1856  revived  the 
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Act  of  1823^  has  been  criticised.  I  do  not  see  the  force  of 
the  criticism.  Perhaps  the  word  "revive''  may  not  be  the 
exact  word  proper  to  be  used.  But  it  is  very  clear  to  mj 
mind  that,  taking  the  Act  of  1856  as  an  Act  providing  tliat^ 
after  seven  years  without  an  entry,  an  execution  is  not  do^ 
mant  only,  but  dead,  satisfied;  and,  admitting  that  it  was^ 
therefore,  suspended,  as  a  statute  of  limitations,  by  the  sus- 
pending Acts,  that  this  suspension  left  the  Act  of  1823  still 
operating  on  judgments  affected  by  it,  the  misapprehensioii 
grows  out  of  supposing  that  the  Act  of  1856,  if  it  proYid& 
for  the  satisfaction  of  the  judgment,  is  a  dormant  judgment 
Act  at  all.  If  it  was  intended  to  provide  for  the  satisfiction 
of  judgments,  the  Act  of  1823,  providing  that,  under  certain 
circumstances,  a  judgment  should  become  dormant,  was  al- 
ways of  force,  even  after  the  passage  of  the  Act  of  1856. 

True,  as  the  Act  of  1856  provided  the  judgment  should 
become  a  dead  judgment  in  seven  years,  the  Act  of  1823, 
whilst  the  Act  of  1856  was  of  force,  was  inoperative,  not 
because  it  was  repealed,  but  because  the  evils  it  was  intended 
to  prevent  vould  not  arise.     If  a  judgment  was  satisfied  in 
seven  years,  without  an  entry,  purchasers  and  creditors  were 
protected  by  it,  as  well  as  the  defendant,  and  they  had  no  call 
for  the  protection  of  the  Act  of  1823.     But  when  the  Act  of 
1856  was  suspended,  all  the  evils  which  the  Act  of  1823  pro- 
tected creditors  and  purchasers  from,  came  again  into  existence, 
and  the  Act  again  operated.     It  was  not  the  revival  of  another 
statute  of  limitations.    Whilst  the  Act  of  1856  operated,  the 
dangers  coming  to  purchasers  and  creditors  from  judgments, 
kept  open  without  notice  of  their  subsistence,  did  not  exist,  for 
if  these  entries  were  not  made,  the  judgment  died.    But  when 
the  Act  of  1856  was  suspended,  and  the  judgment  stood  as  a 
good  judgment  without  the  entries,  the  question  of  whether 
it  kept  its  lien  without  the  proper  entries,  was  a  very  impor- 
tant one  to  purchasers  and  other  creditors,  and  there  was  noth- 
ijig  in  the  suspension  of  the  Act,  providing  for  the  presump- 
tion of  satis&ction  against  the  debtor,  which  affected  or  ouscbi 
to  effect  other  creditors  or  purchasers.    The  Legislature  zuighi 
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well  intend  that  the  Act  of  1856,  providing  that  a  judgment 
shoald  be  satisfied,  even  as  against  the  defendant,  should  be 
suspended,  and  yet  still  require  the  plaintiff  to  take  the  proper 
steps  to  give  notice,  to  creditors  and  subsequent  purchasers  of 
the  plaintiff's  claims.  In  other  words  the  suspension  of  the 
Act  of  1856,  left  the  Act  of  1823  in  full  operation.  It  sus- 
pended all  laws  that  were  statutes  of  limitation,  but  it  left  in 
operation  all  laws  which  were  intended  to  operate  as  notice  to 
third  persons,  and  even  though  any  such  law  may,  by  reason 
of  the  operation  of  the  statutes  of  limitation,  have,  during  the 
existence  of  tiiose  Acts,  been  unnecessary  for  the  protection  of 
the  rights  of  third  persons* 

The  Act  of  1823  was  never  repealed  by  the  Act  of  1856. 
The  Act  of  1856  simply  operated  so  as  to  protect  purchasers 
and  creditors,  just  &s  well  as  did  the  Act  of  1823.  But  it 
(the  Act  of  1856)  operated  between  the  plaintiff  and  defend- 
ant When  it  (the  Act  of  1856)  was  suspended,  the  younger 
creditor  and  purchaser  had  still,  as  they  always  had,  the  Act 
(ff  1823  for  their  protection.  Even,  therefore,  if  the  Act  of 
1856  was  suspended,  the  Act  of  1823  was  still  in  operation. 
Judgment  reversed. 

Mont'gombry,  Judge,  concurred,  from  the  bench,  as  fol- 
lovrs.     He  famished  no  other  opinion : 

Were  the  questions  involved  in  this  case  res  inf^gra,  I  might 
have  some  difficulty  in  coming  to  the  same  conclusion  with 
Judge  McCay;  but  this  Court  has,  at  least,  twice  settled  the 
principle  involved,  after  elaborate  argument  by  the  best  l^al 
talent  of  the  State.  On  those  decisions  the  title  to  a  vast 
irtiount  of  property  in  Georgia  now  rests.  To  overrule  them 
A'uuld  create  a  flood  of  litigation,  and  make  innocent  pur- 
hoisers  pay  stale  demands  against  their  vendors,  of  which 
\wy  never  Iieard.  It  is  time  that  the  law  affecting  titles  to 
»ro])erty  in  TSeorgia  was  settled,  and  that  it  should  not  be  lia- 
/e  to  change  with  every  change  in  the  organization  of  this 
Durt. 
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For  these  reasons,  I  concur  in  the  opinion  of  the  Coort,  as 
delivered  by  Judge  McCay^ 

Warker,  Chief  Justice,  dissenting. 

The  judgment  was  not  dormant,  under  the  laws  of  this 
State,  and  there  was  no  necessity  for  its  revival  by  aoirefadag^ 
and  for  that  reason,  the  judgm^xt  of  the  Court  below  ahoold 
be  affirmed. 


John  L.  Httbst  et «?.,  plaintiffs  in  error,  vs.  James  T.  Whit- 
ly et  cU^  defendants  in  error. 

1.  Where  partitionera  of  land  are  app<MDted  to  sell  tlie  land  and  return 
the  proceeds  into  Court,  and  thej  do  sell,  and  the  tenants  in  common 
then  petition  the  Jadge,  at  Chambers,  to  pass  an  order  directing  the 
partitioners  to  pay  the  fund  to  the  counsel  of  the  tenants  in  common, 
which  order  is  granted,  and  the  money  paid  in  obedience  toit,  the  ten* 
ants  in  common  are  estopped  from  denying  the  authority  of  the  Judge 
to  pass  such  an  order  at  Chambers,  and  cannot  require  the  partitioners, 
by  rule,  to  pay  the  money  into  Court.  The  payment  of  the  money  to 
the  counsel  of  the  tenants  in  common,  at  the  instance  of  the  ktier, 
relieves  the  partitioners  of  all  further  liability  for  it,  and  the  tenants  ia 
commdn  must  look  to  their  counsel  for  the  fund. 

2.  If  a  rule  nisi  be  granted,  requiring  an  officer  of  the  Cbait  to  show 
cause  why  he  does  not  pay  money  into  Court,  but  not  calling  on  him 
to  show  cause  why  he  should  not  be  attached  on  his  failore  io  do  so,  it 
is  error  in  the  Court  to  grant  a  rule  absolute  against  him  to  pay  the 
money  into  Court,  and  on  his  failure  so  to  do,  that  he  be  imprisoned, 
without  bail  or  mainprize,  until  he  makes  the  payment. 

Partition,     Rule  against  commissioDers.     Before  Judge 
Wright.    Heard  Superior  Court.    Mardi  Twm,  18T2. 

On  December  5th,  1 870,  a  petition  was  presented  to  the  H<«h 
orable  John  S.  Bigby,  then  Judge  of  the  Superior  Courts  of 
the  Tallapoosa  Circuit,  at  Chanxbers,  containing  substantially 
the  following  allegations : 

That  at  the  September  term,  1870,  of  the  Superior  Court  af 
Heard  county,  an  order  was  granted  at  the  instanoe  of  Jam^ 
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T.  Whitlj  et  al.y  tenants  in  common,  in  the  land  known  as 
the'' Garrett  place,''  appointing  John  L.  Horst  et  al.y  com- 
missioners to  sell  the  land,  after  due  advertisement,  at  the 
Coiut-house  door  in  said  connty,  for  one-half  cash  and  one- 
half  on  twelve  months'  time,  with  good  security,  and  to  make 
their  report  to  the  next  term  of  the  Superior  Court  of  said  coun- 
ty; that  said  commissioners  did  sell  said  property  on  the  first 
Tuesday  in  March,  1870,  for  the  sum  of  $1,835  00,  to  Wil- 
liam B.  Edmondson,  receiving  in  cash  $912  60,  which  said 
oomimssioners  now  have  in  hand ;  that  as  said  order  requires 
said  commissioners  to  report  at  the  next  Superior  Court,  on 
the  third  Monday  in  March,  1871,  the  petitioners  and  appli- 
cants for  the  order  for  the  sale  of  said  land,  pray  your  Honor 
to  pass  an  order  directed  to  said  commissioners,  to  pay  said 
$91 2  50,  after  deducting  expenses  and  compensation,  to  peti- 
tioners' attorneys,  Benjamin  H.  Bigham,  James  K.  Strick- 
land and  C.  "W.  Mabry,  for  the  purpose  of  paying  attorneys' 
fe®,  Court  costs,  and  dividing  the  remainder  between  peti- 
tioners. 

The  Judge  passed  the  order  as  prayed  for.  Upon  this  order 
the  commissioners  paid  to  B.  H.  Bigham,  $300  00 ;  to  J.  K. 
Strickland,  $100  00,  and  to  C.  W.  Mabry,  $300  00,  taking 
receipts  in  which  it  was  expressed  that  said  sums  of  money 
were  paid  to  said  Bigham,  Strickland,  and  Mabry,  ''as  attor- 
neys and  solicitors  in  the  case  of  Ainswortb  vs,  Ainsworth, 
and  other  proceedings  in  behalf  and  for  the  protection  of  the 
parties  interested  and  under  an  order  of  the  Honorable  John  S. 
Bigby,  presiding  Judge." 

At  the  September  term,  1871,  it  appears  that  a  rule  was 
taken  against  the  commissioners,  upon  which  there  was  paid 
by  Lewis  Glanton,  one  of  the  commissioners,  $140  00.  What 
was  the  filial  disposition  of  this  rule  the  record  fiiils  to  disclose, 
unless  it  was  upon  this  same  proceeding  that  the  questions  in 
Lssue  arose  at  the  March  term,  1872.  This  order  merely  re- 
juired  the  commissioners  to  show  cause  why  they  should  not 
\tny  into  Court dollars  for  petitioners.  The  commis- 
sioners set  up  in  response  to  said  rule,  among  many  other 
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matters  of  defense^  the  payments  to  Messrs.  Bigham,  Strid- 
land,  and  Mabry,  under  tlie  aforesaid  order  of  Juci^  BigliJ? 
issued  at  Chambers.  The  Court  allowed  only  the  credit  of 
$140  00,  paid  into  Court  under  the  rule  at  September  term^ 
1871,  and  ordered  that  said  commiasioners  pay  the  sum  of 
'^$772  60,  into  C6urt  insUmier,  and  upon  £ulnre,  that  thej 
should  be  attached  and  imprisoned  without  bail  or  mainprijK^ 
until  such  payment  is  made." 

To  which  order  plaintiff  in  error  exoepted,  and  now  assign 
the  same  as  error. 

C.  W.  Mabry;  J.  K.  Strickland;  B.  H.  Biqhajc,  for 
plaintiffs  in  error. 

W.  B.  Thompson;  Hugh  Buchanan;  J.  R  S.  Davis, 

for  defendants. 

Montgomery,  Judge. 

1.  It  certainly  would  ''shock  the  moral  sense '^  to  allow  the 
parties  moving  the  rule  in  this  case,  against  the  partitioners, 
now  to  come  into  Court  and  hold  the  partitioners  liable  for 
an  amount  which  they  have,  in  good  fidth,  paid  ovot  to  the 
attorneys  of  the  movants,  at  the  instance  of  the  latter  so  for- 
mally indicated  as  by  a  petition  to  the  Judge  at  Chambers  to 
compel  the  payment.     If  there  ever  was  a  case  oi  esto]^ 
this  is  one.    To  deny  the  authority  of  the  Judge  to  pass  the 
order  for  payment  with  which  the  partitioners  complied^  is^ 
on  the  part  of  the  movants,  to  deny  their  own'solemn  act  en- 
tered of  record  in  a  matter  in  which  they  were  the  pfo-mov- 
ants.    Were  the  Courts  to  tolerate  such  a  proceeding,  they 
would  beoome  mere  engines  of  oppression  instead  of  tribunals 
for  the  adjudication  of  rights.    The  tenants  in  oomnK)D,  in 
this  case,  must  look  to  thdr  counsel  for  their  money.    They, 
themselves,  have  discharged  the  partitioners  firom  all  further 
liability  by  the  order  which  they  obtained  on  thmr  own  mo- 
tion. 

2.  The  order  of  attachment  and  imprisonment  was  also 
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error,  even  had  the  order  for  the  payment  of  the  money  been 
correct    The  partitioners  should  first  have  been  called  on  to 
show  caase  why  an  attachment  should  not  issue:  Davis  m. 
Irmny  8  Ga.,  163. 
Judgment  reversed. 


E.  F.  Spann,  relator,  va,  J.  M.  Clark,  Judge  of  the  Supe- 
rior Courts  of  the  Southwestern  Circuit,  respondent. 

1.  Under  sections  3668  and  8650,  of  the  Revised  Codot  a  new  trial  in  a 
criminal  case  maj,  ander  extraordinary  oases,  be  moved  for  before  a 
ja<%e  in  vacation.  Said  sections  are  as  follows:  Section  8668|  *'All 
applications  for  a  new  trial,  except  in  extraordinary  cases,  must  be 
made  daring  the  term  at  which  the  trial  was  had,  but  may  be  heard, 
determined  and  returned  in  vacation."  Section  8670,  '*In  case  of  a 
motion  for  a  new  trial  made  after  the  adjoarnment  of  the  Court,  some 
good  reason  mast  be  shown  why  the  motion  was  not  made  during  the 
term  which  shall  be  judged  of  by  the  Court/' 

2.  When  a  motion  is  made  for  a  new  trial,  which  is  overruled  by  the 
Jodge,  and  a  bill  of  exceptions  is  filed  to  his  judgment  in  the  case,  and 
the  same  is  duly  signed  by  the  Judge  and  filed  in  the  office,  as  the  law 
requires,  it  is  the  duty  of  the  Judge,  in  a  criminal  case,  if  the  crime  for 
which  the  conviction  is  had,  is  punishable  with  death,  to  grant  a  super" 
udeas  of  the  judgment  until  the  hearing  before  this  Court. 

3.  The  granting  of  a  supersedeas  in  such  a  caBC  is  a  matter  of  course,  and 
constitntes  a  part  of  the  proceeding  to  bring  the  case  before  this  Court 
and  the  granting  of  the  same  will,  in  a  proper  case,  be  enforced  by 
maiu2ainus. 

4.  In  a  mandamus  to  the  Judge  of  the  Superior  Court,  to  compel  him 
io  sign  or  complete  a  bill  of  exceptions,  this  Court  will  look  into  the 
record,  and  if  the  case  be  one  in  which  justice  requires  the  mandamus 
to  be  made  absolute,  will  so  order. 

^ARKERf  Chief  Justice,  dissented. 

Application  for  mandamus.  New  trial.  Motion  for  in 
vacation.  Criminal  law.*  Supersedeas,  Before  the  Supreme 
Court.     July  Term,  1872. 

The  petition  of  E.  F.  Spann,  to  the  Supreme  Court,  for 
the  writ  of  mandamus^  set  forth'  substantially  the  following 
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facts,  to^wit:  That  petitioner  was  tried  for  the  offense  of  mii> 
der  at  a  special  term  of  the  Superior  Court  of  Webster  coantf , 
and  found  guilty;  that  petitioner  was  sentenced  to  behimg 

on  the  day  of  July,  1872;  that  the  Governor  of  the 

State  postponed  the  execution  of  said  sentence  by  an  Execu- 
tive order,  until  the  26th  of  July,  1872,  in  order  to  test  the 
sanity  of  petitioner,  it  having  been  represented  to  him  that 
petitioner  had  become  insane;  that  a  trial  upon  said  issue  was 
had  before  the  Ordinary  of  Webster  county,  and  the  jury 
found  petitioner  to  be  sane;  that  on  July  23d,  1872,  petitioDer 
presented  to  the  Honorable  James  M.  Clark,  the  Judge  who 
presided  on  the  trial  of  his  case  at  the  special  term  aforesaid, 
his  application  for  a  new.  trial  in  the  case  of  the  State  against 
petitioner,  charged  with  the  offense  of  murder;  that  said  new 
trial  was  refused;  that  petitioner  asked  a  supersedeas  to  the 
judgment  under  which  he  was  to  be  executed  on  the  26th  in- 
stant, which  was  refused;  that  petitioner  presented  a  bill  of 
exceptions  to  the  said  Judge  on  the  24th  of  July,  1872,  whidi 
he  certified  and  signed;  that  petioner  filed  said  bill  of  excep- 
tions in  the'clerk's  office  of  the  Superior  Court  of  Webster 
county,  and  applied  to  said  Judge  for  a  supersedeas  of  the 
judgment,  under  which  petitioner  was  to  be  executed,  on  the 
26th  instant,  which  was  again  refused;  petitioner  prays  that 
the  writ  of  mandamus  may  issue,  directing  said  James  M. 
Clark,  Judge  as  aforesaid,  to  allow  petitioner  the  supersedeas 
in  his  case  until  he  can  be  heard  before  the  Supreme  Court  on 
the  errors  alleged  to  have  been  committed. 

On  July  25th,  1872,  the  Supreme  Court  passed  an  order 
requiring  the  Honorable  James  M.  Clark,  Judge  as  aforesaid, 
to  show  cause  on  Tuesday,  the  6th  day  of  August  next,  why 
the  mandamus  prayed  for  should  not  be  granted."*" 

The  only  material  portions  of  the  answer  of  said  Judge, 
are  as  follows:  « 

"  If  there  was  no  error  in  refusing  the  motion  for  a  new 
trial,  there  was  no  error  in  refusing  the  supersedeas.    If  the 

^0TB.~A8  Spsnn  woald  have  been  hung  before  a  heiirinc  could  be  had  on  the 
•Jiswer  of  the  Judge  to  the  rule  ami.  the  Gh>7eroor  again  postponed  his  execation 
b/  an  SxecntiTe  order. 
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motion  £)r  a  new  trial  had  been  made  in  term  and  refused^  and 
the  bill  of  exceptions  tendered  within  thirty  days,  the  duty  of 
granting  the  supersedeas  would  have  been  imperative.     It  will 
be  observed  that  the  different  sections  of  the  Code,  sections 
4191-4203,  inclusive,  all  refer  to  regular  proceedings,  that  is, 
to  a  bill  of  exceptions  'to  any  sentence,  judgment  or  decision 
or  decree  of  such  Court,  or  of  the  Judge  thereof,  in  any  mat- 
ter heard  at  Chambers,'  tendered  within   thirty  days  from 
the  adjournment  of  the  Court,  or  the  date  of  the  decision  at 
Chambers,  and  not  to  the  bills  of  exception  filed  irr^ularly 
and  predicated  upon  irregular  motions  for  new  trials.    The 
matters  that  can  be  heard  at  Chambers  are  specially  defined  in 
section  237  of  the  Code,  and  to  hear  and  determine  motions 
for  new  trials  is  not  one  of  the  'matters'  therein  specified. 
By  section  239  th^  Judge  is  prohibited  fix>m  exercising  any 
power  out  of  term,  except  the  authority  is  expressly  granted^ 
The  'decision  at  Chambers'  has  a  technical  meaning,  and  must 
be  considered  to  refer  to  such  mattei^sas  the  Judge  in  vacatiop 
has  power  to  pass  upon  and  determine — such  matters  as  are 
specially  enumerated  in  section  237  and  other  sections  and 
laws  bearing  upon  that  question.     When   such  a  decision 
is  made  at  Chambers,  or  a  judgment,  sentence  or  decree  ren- 
dered in  term,  then  the  duty  of  the  Judge  in  signing  and 
certifying  bills  of  exception  presented  witliin  thirty   days, 
and  granting  a  supersedeaSy  is  imperative.      If  the  bill  of 
exceptions   is  true,  and  contains  all  the   fitcts,  the  Judge 
^ shall  sign  and  certify  the  same  as  such:'  Code,  section  4193, 
and '  if  the  offense  is  not  bailable  the  Judge  shall  order  a 
sapersedeiis  at  the  time  of  filing  the  bill  of  exceptions.'  *  *  * 
It  oocars  to  me  that  it  is  only  mandatory  upon  the  Judge  to 
sign  and  certify  the  bill  of  exceptions,  or  to  grant  the  super- 
sedeas when  the  proceedings  are  all  regnlar,  and  within  the 
time  prescribed  by  law,  and  such  proceedings  too  as  are  con- 
templated by  the  Code.     Such  would  seem  to  be  a  reasonable 
(xjnstruction  without  violence  to  any  section.    In  all  cases  like 
this,  which  are  irr^ular  and  out  of  time,  both  the  certifying 
and  signing  the  bill  of  exceptions  and  granting  the  supersedeas 
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Bhoald  be  left,  where  in  my  judgment  they  are  now  left,  to  the 
eoand  discretion  of  the  Judge.  If  he  elrercisee  that  diecretion 
wisely,  the  majesty  of  the  law  is  vindicated ;  if  he  abuse  it, 
the  remedy  is  ample  and  complete.  Any  other  mle  would 
inflict  manifest  injury  upon  society  by  the  protection  it  would 
give  to  criminals.         *         *         »        »         ♦ 

It  has  been  suggested  to  me  by  an  eminent  counselor  of 
this  State,  that  there  is  no  provision  in  the  law  for  the  con- 
sideration of  a  motion  for  a  new  trial  by  a  Judge  in  vacation, 
unless  the  motion  is  made  in  term  and  an  order  granted  to 
hear  it  in  vacation.    This  suggestion  is  worthy  of  consid- 
eration.    Part  three,  title  eight,  chapter  one,  of  the  Revised 
Code,  nowhere  alludes  to  new  trials  granted  or  heard  by  tbe 
Judge  at  Chambers,  except  section  3668,  which  prescribes  for 
the  hearing,  determining  and  returning  in  vacation,  when  ^ 
motion  is  made  in  term.    Section  3660  prescribes  that  new 
trials  shall  be  granted  by  the  Superior  Courts  only.     Section 
3661  gives  power  to  the  Superior  Courts  of  the  State  to  grant 
new  trials.    Section  3663  allows  the  Superior  Courts  to  grant 
new  trials  when  illegal  evidence  may  be  admitted,  or  l^:al 
evidence  ill^ally  withheld.    Section  3670  directs  that  in  case 
of  a  motion  for  a  new  trial  after  the  adjournment  of  the  Court 
some  good  reason  must  be  shown  why  the  motion  was  not 
made  during  the  term,  to  be  judged  of  by  the  Court    It 
would  seem  from  tliese  several  sections  that  the  Superior  Conit 
and  not  the  Judge,  in  vacation,  is  the  tribunal  to  hear  and 
determine  motions  for  new  trials.    A  Judge  out  of  term  is 
not  the  Superior  Court.    This  view  is  strengthened  when  we 
consider  that  by  section  237  the  power  and  authorify  of  the 
Judges  as  Judges  are  not  as  Courts  are,  prescribed  specially. 
It  nowhere  appears  in  that  section  that  they  have  authority  to 
hear  and  determine  motions  for  new  trials,  and  by  section  239 
they  are  prohibited  from  exercising  any  power  oat  of  term, 
except  the  authority  is  expressly  granted.     *     ♦     *     * 

It  will  be  my  pleasure  cheerfully  to  abide  by  and  perform 
the  judgment  of  the  Supreme  Court  in  the  premises,  and  bav- 
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ing  fiilly  answered,  the  respondent  prajs  for  the  judgment  of 
the  Court  in  the  premises.'' 

The  writ  of  mandamus  was  ordered  by  the  Court  to  issue, 
and  the  opinions,  as  appear  below,  were  delivered.    « 

Hawkins  &  Guerry  ;  Phil.  Cook  ;  W.  A.  Hawkins, 
for  the  relator. 

C.  F.  Crisp,  Solicitor  General ;  N.  J.  Hammond,  Attorney 
General,  represented  by  L.  E.  Bleckley,  for  the  respondent. 

McCay,  Judge. 

At  the  first  reading  of  sections  3668  and  3670  of  the  Code, 
there  arises,  almost  irresistibly,  the  impression  that  it  was  the 
intent  of  the  law  makers  to  authorize  a  motion  for  new  trial, 
^^  aoder  extraordinary  circumstances,"  to  be  made  in  vacation. 
Section  3668,  after  providing  for  ordinary  cases,  and  in  terms 
requiring  the  motion  in  such  cases  to  be  made  at  the  term  at 
which  the  case  was  tried,  expressly  excepts  ^'  extraordinary 
cases  "  from  this  rule.  Section  3670  says :  *'  In  case  a  motion 
for  a  new  trial  is  made  after  the  adjournment  of  the  Court," 
some  good  reason  must  be  shown  why  it  was  not  made  ''  du- 
ring the  term." 

As  I  have  said,  an  ordinary  reader  would,  from  the  words 
"after  the  adjournment  of  the  Court,"  and  "  during  the  term," 
understand,  ^'  during  vacation."  It  is,  however,  argued  that, 
by  the  practice  at  common  law,  and  by  our  own  practice  pre- 
vious to  the  adoption  of  the  Code,  motions  for  new  trial  were 
always  made  in  term  time,  and  that,  as  these  sections  of  the 
Code  do  not  expressly  say  the  motion  may  be  made  in  vaca- 
tion, and  as  it  is  possible  to  give  the  language  a  meaning  even 
eo  restricted,  that  it  is  proper  to  do  so.  There  is  some  plausi- 
bility in  this  view  of  the  subject ;  but  it  seems  to  me  the  lan- 
guage of  the  Code  does  not  get  its  full  meaning  if  we  only 
draw  from  it  the  right  to  move  for  a  new  trial  at  some  term 
subsequent  to  the  trial  term.  The  words  in  3670  are  not  thus 
restricted ;  the  words  are,  ^'  after  the  adjournment  of  the 
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Court ;"  it  does  not  add  the  words,  "  at  which  the  Case  was 
tried/*  So,  too,  it  says  some  reason  must  be  given  why  the 
motion  was  not  ipade  ^'  during  the  terra  f  it  does  not  add, 
"  at  which  the  case  was  tried."  Were  these  two  sections  one 
section,  the  words  "after  the  adjournment  of  the  CJourt"  and 
"  during  the  term  "  might,  perhaps,  be  feirly  understood  as 
mere  qualifications  of  the  words,  "  all  applications  for  a  new 
trial  must  be  made  during  the  term  at  which  the  case  was 
tried,"  But  they  are  different  sections ;  they  do  not  even  fol- 
low each  other,  and  the  intervening  section  treats  of  a  diflferent 
subject,  to- wit:  provides  what  Judge  shall  decide  upon  mo- 
tions for  new  trial."  Nor  is  there  any  special  propriety  in  re- 
quiring motions  for  new  trial,  in  extraordinary  caseSy  to  be 
moved  for  only  in  term  time.  There  is  propriety  in  requiring 
the  motion,  as  a  general  rule,  to  be  made  at  the  term  at  which 
the  case  is  tried.  At  common  law,  it  had  to  be  done  before 
there  was  any  action  taken  by  the  Court  on  the  verdict — be- 
fore judgment,  and  before  the  verdict  complained  of  ceased 
to  be  the  last  action  in  the  case.  It  is,  besides,  important  that 
the  motion  shall  be  made  whilst  the  facts  are  fi'esh,  so  that 
there  shall  be  no  misunderstanding  as  to  the  evidence  or  as  to 
the  rulings  of  the  Court.  It  is  important,  too,  for  all  parties 
to  know  when  the  dispute  between  them  is  settled  by  a  final 
judgment  For  all  these  reasons,  there  is  special  propriety 
that  the  motion  should  be  made,  "  not  in  term  time,"  espe- 
cially, but  during  the  term  at  which  the  case  was  tried. 

But  none  of  these  reasons  apply  to  a  motion  for  extraordi- 
nary causes.  The  term  has  passed;  the  judgment  has  been 
entered;  the  gaining  party — nay,  both  parties — suppose  the 
case  over.  But  new  events  have  taken  place.  Some  circum- 
stances exist  which  render  this  rule  unjust,  and  these  circam- 
stances  present  so  strong  a  case  as  to  justify  non-attention  to 
the  strong  considerations  which  make  the  general  rule  of  re- 
quiring the  motion  to  be  made  at  the  term  at  which  the  cause 
was  tried.  Judge  Lumpkin  says,  the  motion  in  extraordi- 
nary cases  is  instead  of  a  bill  in  equity.  AVhat  reason  is  there 
why  ihi%  mMon  should  not  be  made  in  vacation.     It  is  but 
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8  very  poor  substitute  for  a  bill  in  equity,  if  it  can  only  be 
made  in  term  time.  Even  in  civil  cases,  unless  the  plaintiff 
18  stopped  by  injunction,  or  by  supersedeasy  the  motion  would 
be  worth  but  little,  as  the  property  of  the  movant  would  be 
sold  before  the  term  came  on.  And  in  criminal  cases,  by  far 
the  most  important,  the  accused  would  generally  be,  if  the 
penalty  was  death,  hanged  before  the  motion  could  be  made. 
The  statute  provides  that  all  motions  for  new  trial  may  be 
heard  in  vacation.  In  ordinary  cases,  they  must  be  made  dur- 
ing the  term  at  which  the  case  was  tried.  But  if  this  term 
l>agses,  and  circumstances  exist  which  make  the  motion  proper, 
it  seems  to  me  there  is  just  as  much  propriety  in  allowing  the 
motion  to  be  made  as  to  be  heard  in  vacation.  In  civil  cases 
no  great  harm  can  come  from  requiring  the  motion  to  be  made 
in  term  time  only.  The  party  complaining  has  his  old  rem- 
edy— a  bill  in  equity — ^if  there  be  any  special  reasons  requir- 
ing speedy  action,  though,  as  we  have  seen,  one  of  the  ob- 
jects of  this  section  was  to  prevent  the  necessity  of  equitable 
interference. 

Bat  in  criminal  cases,  the  party  complaining  cannot  go  into 
equity,  however  strong  may  be  the  case  he  presents ;  however 
clear  may  be  his  right  to  a  new  trial,  he  must  wait  until  the 
term;  he  must,  perhaps,  go  on  to  submit  to  an  ignominious 
punishment  until  the  time  fixed  by  law  for  the  meeting  of 
the  Court,  or  if  the  penalty  be  death,  he  must  lose  his  right 
altogether. 

The  only  reply  that  I  have  heard  to  this  i»,  that  the  Gov- 
ernor will  interfere  if  injustice  is  about  to  be  done.  But  the 
judiciary  ought  not  to  need  Executive  interference,  in  order 
to  exercise  its  own  granted  functions.  If  there  were  no  power 
to  grant  a  new  trial  at  all,  the  Executive  functions  might  well 
Ije  applied  for.  But  a  grant  of  a  new  trial  is  essentially  a 
judicial  act,  and  it  ought  not  to  need  the  Executive  power  to  be 
complete.  The  law  specifically  authorizes  motions  to  be  made 
after  the  term  has  passed,  and'  in  my  judgment  it  follows  that 
it  may  be  made  in  vacation  when  the  circumstances  show  it  to 
be  necessary.     We  think,  too,  that  the  sections  of  the  Code 
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referred  to  give  this  power  to  the  Judge,  and  that  sectioD  239 
of  the  Code  does  not,  therefore,  stand  in  the  way.  We  do  not 
go  into  the  merits  of  the  case,  further  than  that  we  see  enoogli 
in  the  record  to  show  that  this  motion  is  made  in  good  &ith. 

As  we  recognize  that  this  motion  was  made  at  a  legal  time, 
and  as  the  Judge  has  heard  it,  and  a  bill  of  exceptions  has 
been  filed,  we  are  of  the  opinion  that  a  supersedeas  ought  to 
be  granted.  By  the  old  Act,  a  supersedeas  in  a  criminal  case 
was  at  the  discretion  of  the  Judge,  but  section  4203  of  the 
Revised  Code  changes  this  rule,  and  it  is  the  duty  of  the 
Judge  to  grant  the  supersedeas  if  he  sign  the  bill  of  excep- 
tions. In  this  construction  of  section  4203,  we  all  agree. 
The  supersedeas  is  a  part  of  the  duty  of  the  Judge,  in  his 
signing  the  bill  of  exceptions.  Such  signing  is  not  oomplele 
without  it,  and  a  rrumdamus  will,  therefore,  lie  to  compel  it 

As  we  have  said,  we  express  no  opinion  on  the  merits  of 
this  case.  We  simply  do  not  think  the  motion  a  sham ;  it 
presents  questions  that  ought  to  be  considered.  Were  it  a 
sham,  we  might  refuse  to  exercise  our  power  to  grant  a  man- 
damus, as  this  Court  has  done  in  similar  cases. 

Writ  of  mandamus  ordered  to  issue. 

MoNTQOMEBY,  Judge,  concurred,  but  furnished  no  opinion. 

Warker,  Chief  Justice,  dissenting. 

At  a  special  term  of  the  Superior  Court,  held  in  the  oonnt j 
of  Webster,  Spann  was  tried  and  found  guilty  of  the  crime  of 
murder,  and  was  sentenced  to  be  executed  within  the  time  pre- 
scribed by  law.  There  was  no  motion  made  for  a  new  trial 
in  the  case  during  the  term  of  the  Court  at  which  the  trial 
was  had.  After  the  adjournment  of  the  Court,  and  a  few 
days  before  the  defendant  was  to  be  executed,  under  the  judg- 
ment and  sentence  of  the  Court,  his  counsel  applied  to  the 
Judge  of  the  Superior  Court,  in  vacation,  for  a  new  trial,  un- 
der the  3670th  section  of  the  Code.  On  hearing  the  applica- 
tion for  anew  trial,  the  Judge  refused  to  grant  it,  whereapon 
the  counsel  for  defendant  tendered  a  bill  of  exceptions,  which 
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vas  certified  and  signed  by  the  Judge,  but  the  Judge  refused 
to  order  a  mpersedeas  of  the  execution  of  the  judgment  of 
the  Court  An  application  is  now  made  to  this  Court  for  a 
nandamus  to  compel  the  Judge  to  grant  an  order  superseding 
the  execution  of  llie  judgment  of  the  Court,  and  the  question 
iS;  whether  a  Judge  of  the  Superior  Court,  under  the  Consti- 
tution and  laws  of  this  State,  has  the  power  and  authority  to 
hear  and  entertain  an  original  motion  for  a  new  trial  in  vaca- 
tion. 

By  the  Constitution,  the  Superior  Courts  of  this   State 
have  the  power  and  authority  to  grant  new  trials  on  legal 
grounds.     The  3660th  section  of  the  Code  declares  that  new 
trials  can  be  granted  by  the  Superior  (hurts  only.    The  366l8t 
section  declares  that  the  several  Superior  Courts  of  this  State 
shall  have  power  to  grant  new  trials,  in  any  case  dependirig 
in  any  of  the  said  Superior  Courts^  in  such  manner  and  under 
such  rules  and  r^ulations  a<>  they  may  establish,  according  to 
law  and  the  usages  and  customs  of  Courts.    The  3665th  sec- 
tion provides  that  a  new  trial  may  be  granted  for  newly  dis- 
(X)vcred  evid^ice  after  the  rendition  of  the  verdict,  if  it  shall 
{>e  brought  to  the  notice  of  the  Courts  within  the  time  now 
allowed  hj  law  for  entering  a  motion  for  a  new  trial.    The 
3(^68th  section  of  the  Code  declares  that  ^^all  applications  for 
a  new  trial,  except  in  extraordinary  cases,  must  be  made  dvn 
ring  the  term  at  which  the  trial  was  had,  but  may  be  heard, 
determined,  and  returned  in  vacation.''     The  power  and  au- 
thority to  grant  new  trials  is,  by  the  Constitution  and  laws  of 
^.his  State,  conferred  on  the  Superior  Courts.    What  is  a  Court 
t'i  defined  by  the  common  law?    A  Court  is  a  place  wherein 
rMioe  is  judicially  administered — and  we  all  know  what  is 
lecessaiy  to  constitute  a  Court,    The  term  "Court," as  used 
)  the  Constitution  and  laws  of  the  State,  must  be  understood 
1  its  legal  sense,  as  defined  by  the  common  law.    The  distinc- 
on  between  the  power  and  authority  of  the  Superior  Court 
4  .such,  and  the  power  and  authority  of  a  Judge  of  the  Su. 
rior  Court,  is  clearly  marked  and  defined  in  the  236th,  237th 
(d  239th  sections  of  the  Code.    The  latter  section  declares^ 
Vol'.  xLvii.  25. 


378         SDPJBEME  COURT  OF  GEORGIA. 

SpaDn  va.  Clark. 

that  said  Judges  of  the  Superior  Courta  cannot  exercise  any 
power  out  of  term  time,  except  the  authority  is  expresdy  gravr 
ted,  but  they  may,  by  order  granted  in  term,  render  a  judgment 
in  vacation.     Now,  if  a  Judge  of  the  Superior  Court  has  any 
power  or  authority  delegated  to  him  by  the  Constitution  and 
laws  of  this  State  to  hear  an  original  motion  for  a  new  trial, 
out  of  term  time  in  vacation,  and  determine  the  same,  it  has 
escaped  my  observation  after  the  most  diligent  examination. 
It  is  claimed  that  a  Judge  of  the  Superior  Court  has  this  power 
under  the  3670th  section  of  the  Code,  which  declares,  that  in  case 
of  a  motion  for  a  new  trial,  made  after  the  adjournment  of  the 
Court,  some  good  reason  must  be  shown  why  the  motion  was 
not  made  during  the  term,  which  shall  be  judged  of  by  the 
(hurt.    In  all  such  cases  twenty  days'  notice  shall  be  given 
to  the  opposite  party.    In  view  of  the  fact,  that  the  pow^  and 
authority  to  grant  a  motion  for  a  new  trial  is  vested  in  the 
Superior  Oourt,  and  not  in  the  Judges  of  that  Courts  in  vaca- 
tion, what  is  the  fair  and  legitimate  construction  to  be  givoi 
to  that  section  of  the  Code?    The  general  rule  is  as  prescribed 
by  the  3668th  section,  that  all  applications  for  new  trials  mn^t 
be  made  at  the  term  of  the  Oourt  at  which  the  trial  was  had; 
but  in  extraordinary  cases,  a  motion  for  a  new  tarial  may  be 
made  after  the  adjournment  of  the  Court  at  which  the  trial 
was  had  on  giving  twenty  days'  notice  to  the  opposite  partfr — 
where  made,  to  the  Judge  in  vacation^  who  has  no  power  or 
authority  to  hear  the  motion,  or  to  the  next  term  of  l^e  Superior 
Court,  which  has  power  and  authority  to  hear  it?      The 
answer  is  to  be  found  in  the  section  itself,  when  it  declares 
that  the  motion  for  the  new  trial  shall  be  judged  of  by  the 
Oourt,  as  contradistinguished  {torn  the  Judge  of  the  Superior 
Court  in  vacation.    The  natural  and  reasonable  interpretation 
of  this  section  would  seem  to  be  that  the  application  for  the 
new  trial,  should  be  made  to  the  Omrt,  that  is,  to  the  Judge 
of  it.     Can  it  really  be  supposed  that  the  application  far  a 
new  trial  in  extraordinary  cases  was  to  be  made  to  a  Judge 
in  vacation,  who  had  no  power  or  authority  to  grant  it  under 
the  Constitution  and  laws  of  the  State?    Such  a  conclusion 
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would  seem  to  be  unreasonable^  the  more  especially  when  the 
merits  of  the  application  are  to  be  judged  of  by  the  Court 
which  has  the  power  and  authority  to  grant  a  motion  for  a  new 
trial ;  besides,  the  Superior  Courts  only  have  the  power  and 
authority  to  grant  new  trials  in  causes  depending  in  said  Courts, 
according  to  law,  and  the  usages  and  customs  of  Cpurts. 
The  usages  and  customs  of  all  Courts,  both  in  England  and 
this  country,  is  to  make  a  motion  for  a  new  trial  in  the  Court 
where  the  records  and  proceedings  of  the  original  trial  are,  and 
not  to  the  Judge  in  vacation,  who  has  not  the  records  of  the 
Court  before  him,  and  this  applies  as  well  to  motions  for  a 
new  trial  in  extraordinary  cases  as  to  all  others.  It  would 
he  a  legal  anomaly  to  make  a  motion  for  a  new  trial  out  of 
the  Court  in  which  the  record  of  the  first  trial  was  kept.  Such 
a  proceeding  would  not  be  according  to  the  usage  and  customs 
of  Courts. 

A  Judge,  in  vacation,  has  no  more  power  or  authority  to 
hear  an  original  motion  for  a  new  trial  in  extraordinary  cases 
than  in  any  other.    It  was  suggested,  on  the  argument,  that 
if  the  Judge  could  not  exercise  the  power  claimed  in  vacation, 
there  would  be  a  fiiilure  of  justice  in  extraordinary  cases  like 
the  one  now  before  us,  that  the  defendant  would  be  executed 
before  the  next  term  of  the  Superior  Court    The  reply  is, 
that  if  there  is  any  merit  in  the  application  for  a  new  trial, 
the  defendant  could  apply  to  the  Executive  for  a  reprieve  of 
the  execution  of  his  sentence  until  after  the  next  term  of  the 
Superior  Court,  so  that  his  motion  for  a  new  trial  could  be 
heard  and  decided ;  and  the  legal  presumption  is,  that  the  Ex- 
ecutive would  grant  his  petition,  but  if,  in  the  opinion  of  the 
Executive,  there  was  no  good  reason  why  the  judgment  of 
the  Court  should  not  be  executed,  then  his  application  would 
be  refused ;  there  would  not  necessarily  be  any  &ilure  of  jus- 
tice.    But  there  is  another  view  of  this  question  to  be  consid- 
ered :  if  the  Judge  of  the  Superior  Court  may,  in  vacation, 
hear  an  original  motion  for  a  new<  trial  in  such  cases,  the  exe- 
cution of  the  public  laws  of  the  State  would  be  obstructed,  if 
not  entirely  frustrated.    The  criminal,  a  few  days  before  the 
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execution  of  his  sentence,  would  apply  to  the  Judge,  in  vaca- 
tion, for  a  new  trial,  and  if  refused,  file  his  bill  of  exoeptions, 
obtain  a  supersedeas  and  bring  his  case  to  this  Court,  and  if 
the  judgment  should  be  affirmed,  he  would  again  repeat  the 
experiment,  for  some  extraordinary  reason,  and  in  that  way 
defeat  the  execution  of  the  criminal  laws  of  the  State;  for 
what  is  there  that  a  man  will  not  give,  or  do,  to  save  his  own 
life  ?  The  law  is  right  as  it  now  stands,  and  ought  not  to  be 
otherwise,  in  my  judgment:  See  Johrison  vs.  Bemis,  4  Geor- 
gia Beports,  157.  Inasmuch  as  the  Judge  of  the  Superior 
Court  had  no  power  or  authority,  under  the  Constitution  and 
laws  of  this  State,  to  grant  and  decide  an  original  motion  for 
a  new  trial,  in  vacation,  the  whole  proceedings  before  him,  in 
relation  to  that  matter,  were  null  and  void,  and  the  mandamus 
prayed  for  should  be  refused.  But  if  the  Judge  did  have  the 
power  and  authority  to  entertain  and  decide  the  motion  for  a 
new  trial  in  vacation,  as  the  nugority  of  the  Court  hold  that 
he  did,  then  when  he  signed  the  bill  of  exception  tendered,  he 
ought  to  have  granted  the  supersedeas^  as  required  by  the 
4203d  section  of  the  Code. 


The  Southwestern  Railroad  Company,  plaintiff  in  er- 
ror, t;^.  Joseph  A.  L.  Lee,  defendant  in  error. 

In  a  suit  for  overflowing  the  land  of  the  platntiffi  by  obatrDctioDd  placed 
by  the  defendant  across  a  stream  rnnning  from  the  plaintiff's  land  un- 
der the  railway  of  the  defendant,  where  the  eridence  shows  thai  tlit 
only  obstmction  pot  in  the  stream  by  the  defendant  was  %  sill,  tea 
inches  square,  placed  across  the  stream  on  the  bottom  of  the  chaoael  f 
that  the  stream  below  the  railway  had  been  choked  op  by  other  per- 
sons, and  that  sand  bad  accamnlated  in  the  bed  of  the  stream  from  the 
point  below  the  railway,  where  the  channel  had  been  obstracted  to  soeb 
an  extent  as  to  bnry  the  sill  some  foor  feet  under  the  sand,  and  thai 
this  filling  up  of  the  channel  had  caused  the  overflow,  a  verdict  against 
the  defendant  should  have  been  set  aside  as  against  the  evidence,  and 
a  new  trial  granted,  this  Court  being  of  opinion  that  the  accomolatioa 
of  sand  which  caused  the  overflow  is  attributable  to  the  obstmettona 
belov  the  railway,  and  not  to  the  sill  placed  in  the  stream  by  the  d^ 
fendant. 
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New%triaL  Evidence.  Before  Judge  Johnson.  Musco- 
gee Superior  Court.    November  Term,  1871. 

Joseph  A.  L.  Lee  brought  trespass  on  the  case  against  the 
Southwestern  Railroad  Companj.  The  declaration  set  forth 
that  the  defendant  had  damaged  the  plaintiff  in  the  sum  of 
$5,000  00;  for  that  on  June  1st,  1867,  plaintiff  owned  cer- 
tain lots  of  land  in  the  county  of  Muscogee;  that  defendant 
placed  certain  obstructions  in  Tar  river,  whereby  certain  ditches 
on  the  lands  of  plaintiff  were  caused  Ibo  be  filled  up  with 
sand,  causing  the  sand  and  water  to  overflow  said  lands  to  the 
damage  of  plaintiff  $5,000  00.  The  defendant  pleaded  the 
general  issue. 

Upon  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff 
for  the  sum  of  $360  00. 

Whereupon  defendant  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds,  to-wit: 

1st  Because  said  verdict  is  without  evidence  to  support  it, 
and  decidedly  and  strongly  against  the  weight  of  evidence. 

2d.  Because  said  verdict  is  against  the  charge  of  the  Court, 
as  follows,  to-wit:  "That  the  defendant  was  only  bound  for 
damages  to  the  plaintiff,  occasioned  by  the  obstnictions  it  had 
put  in  the  creek,  and  was  not  bound  for  damages  occasioned 
by  other  obstructions  which  the  defendant  had  not  put  in  the 
creek." 

3d.  Because  the  verdict  is  against  the  law  and  equity  of  the 
case. 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  defendant  excepted,  and  now  assigns  said  ruling  as  error. 

MoBBS  A  Downing,  for  plaintiff  in  error. 

BuLNDFOBD  &  Cbawfobd,  for  defendant 

MoNTOOKEBY,  Judge. 

There  is  but  one  question  in  this  case.  Was  the  verdict 
contrary  to  evidence?    We  think  so.    The  whole  of  the  evi- 


382         SUPREME  COURT  OF  GEORGIA. 

Inrin  vs.  Tamer. 

denoe^  which  is  material,  is  set  forth  in  the  syllabus.    Under 
it,  we  think,  there  can  be  no  doubt  that  the  plaintiff  in  error 
ia  entirely  innocent  of  the  damage  suffered  bj  the  defendant 
in  error,  and  that  a  new  trial  should  have  been  granted. 
Judgment  reversed. 


SAMUEL  D.  Ibvin,  administrator,  plaintiff  in  error,  w.  Wn^ 
UAM  H.  "Tdbnkb,  def^idant  in  anror. 

1.  A  promissory  note,  or  other  debt,  is  taxable,  ooder  the  laws  of  this 
State,  according  to  its  market  valae  in  &et,  and  not  according  to  tlie 
opinion  its  bolder  maj  have  of  its  market  valae. 

2.  A  note  or  debt  upon  a  eolvent  person  is,  presumptiYely,  of  some  Iaa^ 
ket  Talne,  and  if  it  has  not  been  given  in  for  taxes  at  all,  the  TerditI 
of  the  jury  findiAg  that  the  legal  taxes  doe  thereon  have  not  been  paid 
will  not  be  distnrbed,  there  beiog  no  proof  that  the  debt  had  no  mai^ 
ket  value. 

Warvbr,  Chief  JostioO)  dissented. 

Relief  Act  of  1870.  Constitutioiuil  law.  Tax  affidavit 
Before  Judge  Harreix.  TerrdljSup^ior  Court.  Novem- 
ber T«-m,  1871. 

An  execution,  in  favor  of  Samuel  D.  Irvin,  administrator 
de  boms  rhon  upon  the  estate  o€  Thomas  J.  Johnson,  deceased, 
based  up(Hi  a  judgment  obtained  iqpon  a  note  dated  June  15th, 
1857,  due  on  January  1st  next  thereafter,  for  $7,650  00,  irith 
a  credit  thereon  of  $4,493  61,  of  date  Mardi  5th,  1 868,  against 
John  T.  Howard,  William  H.  Turner  and  James  W.  Hender- 
son, was  levied,  on  August  4th,  1870,  on  certain  real  estate 
as  the  property  of  William  H.  Turner.  To  the  ^cecntioD 
was  attached  the  affidavit  that  all  taxes  due  thereon  had  been 
duly  paid.  The  defendant  arrested  the  sale  under  the  levy  bj 
filing  an  affidavit  as  to  losses  incurred  by  reason  of  the  war. 
Upon  the  trial,  this  affidavit  was,  on  motion,  stricken,  becaose 
it  &iled  to  connect  the  plaintiff  with  the  losses  occasioned  to 
defendant.    Defendant  then,  by  leave  of  the  C!ourt^  and  over  J 
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the  objection  of  the  plaintiff^  amended  his  said  affidavit  by 
filing  two  additional  counter-affidavits :  in  the  first  of  which 
he  set  up  the  &ct  that  $2,000  00  of  the  debt  sued  on  was  for 
the  hire  of  slaves ;  in  the  second  of  which  he  denied  that  all 
1^1  iaxes  chargeable  by  law  on  said  indebtedness  had  been 
paid. 

To  the  order  alloMdng  said  amendments  plaintiff  excepted, 
and  assigns  the  same  as  error. 

Upon  the  trial  of  the  issue  formed  as  to  the  payment  of 
taxes  upon  the  claim  sought  to  be  enforced,  it  appeared,  from 
the  evidence,  tliat  Thomas  J.  Johnson  died  in  January  or 
rebruary,  1861,  leaving  a  will,  and  Lewis  G.  Sutton  was  ap- 
pointed administrator,  cum  testamerdo  annexo,  on  March  11th, 
1861 ;  that  Lewis  6.  Sutton  died  in  1864,  and  plaintiff  was 
appointed  administrator  de  bonis  rum  on  December  12th,  1864 ; 
that  the  last  administrator  (the  plaintiff)  had  not  had  funds  in 
hand  with  which  to  pay  taxes ;  that  all  the  assets  of  the  estate 
are  in  the  pending  litigation ;  that,  in  1865,  no  taxes  were  as- 
sessed or  collected  by  the  State ;  that  the  only  taxes  ever  paid 
by  plaintiff  were  fifty  cents  for  the  stamp  to  place  on  the  dec- 
laration, and  full  stamp  duty  on  the  note ;  that  the  claim  sued 
on  was  considered  by  plaintiff  of  very  doubtful  solvency 
since  1866 ;  that  Henderson  moved  out  of  the  State  before  the 
war;  that  Howard  has  never  been  considered  solvent  since  he 
lost  bis  slaves  and  went  into  bankruptcy,  in  1868 ;  that  the 
defendant.  Turner,  was  the  only  one  left  with  any  property  at 
all ;  that  defendant  would  not  pay  until  forced,  and  plaintiff 
knew  he  would  avail  himself  of  all  advantages  of  the  relief 
%i3lation ;  that  plaintiff  has  not  considered  the  debt  solvent ; 
that  def^idant  had  the  land  levied  on  all  the  time  in  his  pos- 
session,  but  plaintiff  had  doubts  whether  he  would  ever  be 
enabled  to  bring  it  to  sale;  that  defendant  was  worth  between 
$10,000  00  and  $20,000  00 ;  that  defendant  is  in  possession  of 
the  same  land  now  which  he  owned  when  the  debt  was  created. 
Counsel  for  plaintiff  requested  the  Court  to  charge  the  jury, 
that  ihe  Act  of  the  Legislature,  known  as  the  Set-off  and  Ke- 
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conpmeDt  Act^  approved  October  13th,  1870,  was 
tional  and  void. 

The  Court  lefbfied  to  charge  as  requested  and  plaintiff  ex- 
cepted, and  assigns  said  refusal  to  charge  as  error. 

Counsel  for  plaintiff  further  requested  the  Court  to  charge, 
that  if  they  believed,  from  the  evidence,  that  such  debt  was  of 
doubtful  solvencj,  or  that  the  plaintiff  did  believe,  or  bad 
good  reason  to  believe,  that  said  debt  was  not  a  solvent  debty 
that  then  he  was  not  required  to  return  it  for  tazaticni,  or  to 
pay  taxes  thereon. 

The  Court  refused  to  charge  the  jury  as  Fc^uested,  but  in- 
stead thereof  charged  the  jury  as  follows,  to-wit:  ^If  yon 
believe,  ftom  the  evidence,  that  this  debt  was  of  any  value 
whatever,  and  that  the  plaintiff  did  not  return  it  for  taxation 
and  pay  taxes  upon  that  value,  it  will  be  your  duty  to  find 
for  the  defendant." 

To  which  refusal  to  charge,  and  to  diarge  as  given,  plain- 
tiff excepted  and  asrigns  the  same  as  error. 

The  jury  returned  a  verdict  for  the  defendant,  upon  the 
ground  that  all  Ic^l  taxes  had  not  been  paid.  Whereupon, 
plaintiff  in  error  filed  his  bill  of  exceptions^  and  assigns  the 
rulings  aforesaid  as  error. 

Lyon  &  Ikvin;  C.  B.  Wooten,  for  plaintiff  in  error. 

A.  Hood  ;  F.  M.  HABPXSt;  Clabe  &  Goes,  for  defendant 

McCay,  Judge. 

There  is  no  law  of  this  State  taxing  notes  or  debts  on  any 
other  basis  than  other  property.  Section  797  of  the  Code 
declares  that  '^all  real  and  personal  estate,  whether  owned  by 
individuals  or  corporations,  resident  or  non-resident,  is  lii^le 
to  taxation,  unless  specially  exempted.'^  Section  801  says 
''all  property,  or  other  thing  of  value,  subject  to  taxation, 
must  be  given  in  by  the  tax-payers  as  hereinafter  set  fovtk,  at 
its  &ir  market  value,  and  must  be  taxed  according  to  its 
value,^'  eto.  It  seems  to  follow,  firom  this  language,  that  a 
promissory  note,  if  it  be  a  thing  of  value,  is  to  be  taxed  at 
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that  valae^  and  is  to  be  given  in  by  the  tax-payet  at  its  fair 
market  value,  whatever  that  may  be.  It  has  been  argued  that^ 
as  there  is  a  provision  pointing  out  how  any  return  made  by  a 
tax-payer  may  be  attacked — section  835 — that  this  is  the  only 
way,  and  that  the  return  of  the  tax-payer  is  conclusive  unless 
thus  attacked.  It  will,  however,  be  noticed  that  section  835 
only  applies  to  undervaluations.  But  here  the  property  was 
not  given  in  at  all,  at  any  valuation  !  It  is  true  that  section 
850  authorizes  the  receiver  to  assess  a  value,  when  the  property 
is  not  returned,  if  he  can  find  any  such,  property,  or  knows  of 
it.  But  we  are  of  opinion  that  these  are  not  the  only  meth- 
ods the  State  may  take  to  insure  the  giving  in,  and  proper 
valuation  of  property.  We  have  discussed  this  matter  fully 
in  principle  in  other  cases,  and  we  put  the  whole  in  the  fol- 
lowing: 

The  State  has  a  right  to  its  taxes,  and  to  take  its  own 
method  of  finding  the  property  and  ascertaining  its  value. 
It  is  not  shut  up  to  any  particular  mode,  and  until  the  legal 
tax  is  in  fiict  paid,  it  may  add  remedy  after  remedy  until  the 
tax-payer  complies  by  paying;  that  one  remedy  fails,  so  far 
fix)m  being  a  reason  why  no  other  can  be  tried,  it  is  the  very 
best  sort  of  a  reason.     The  question  in  this  case  was,  has  the 
tax  been  paid?    This  the  plaintiff  undertook  to  show,  by 
showing  that  at  the  time  the  tax  was  due  he  did  not  consider 
the  debt  of  any  value,  and  did  not,  therefore,  give  it  in.     I 
doubt  if  this  proved  anything.     The  question  was,  had  it  any 
value?    Wliat  he  thought  then,  might  be  a  good  reason  why 
he  did  not  give  it  in,  but  if  he  now  thought  it  had  then  any 
market  value,  it  was  his  duty  now  to  give  in  and  pay  the 
tax.     There  was  proof  that  the  maker  of  the  note  was  sol- 
vent.    The  records  of  the  Court  show  that  the  holder  of  the 
note  was  pressing  it  as  though  it  had  value,  and  there  is  no 
proof  that  in  &ct  the  note  had  no  market  value.     The  state- 
ment by  Mr.  Irvin,  of  what  he  thought,  at  the  several  dates 
the  tax  was  due,  is  not  the  question.     Was  there  any  pioof 
before  the  jury  that  the  note  had  no  market  value  at  those 
dat^?     Here  was  a  note  purporting  to  be  worth  so  much. 
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The  maker  is  solvent;  prima  facie,  it  is  worth  what  it  calls 
>  for.  Its  true  market  value  is  the  measure  of  its  tax.  It  is  a 
fiiir  presumption  that  its  value  is  what  it  calls  for,  unless  it 
be  shown  to  tlie  oontiarjr.  The  value  fixed  by  the  oath  of  the 
tax-payer  answers  the  purpose  of  making  up  the  digest  Bat 
it  is  not  conclusive.  Each  man  is  bound  to  give  in  his  prop- 
erty at  its  &ir  market  value.  What  he  thinks  it  worth  is  his 
measure  of  its  value;  but  that  may  be  a  very  untrue  one.  It 
is  notorious  that  this  is  very  commonly  not  the  true  valae. 
The  true  value  is  the  taxable  value,  and  the  State,  if  it  &ib 
to  get  at  that  value  by  one  method,  may  take  another.  The 
jury  have  found  the  tax  unpaid,  and  we  think  rightly  under 
the  proof.  It  was  never  given  in  at  all;  it  has  paid  noUibg; 
the  proof  that  it  has  some  value  is  very  stroi^,  and  that  is  all 
the  jury  have  found. 

The  verdict  is  simply  that  the  tax  is  unpaid.  The  jod^ 
ment  still  exists.  The  plaintiiBT  may  give  in  and  pay  the  tax 
now.  It  is  complained  that  he  does  not  know  what  to  paj. 
This  is  easily  said ;  but  it  must  be  that  it  has  some  value. 
Men  do  not  spend  the  time  and  labor  and  expense  he  is  speod- 
ing  on  property  that  is  worthless.  Let  him  fix  a  value,  give 
in  and  pay  the  taxes  on  that  value.  If  his  return  is  attacked, 
he  has  then  an  issue,  and  he  is  in  a  position  to  ask  tlie  juij 
to  find  what  is,  and  was,  the  value. 

Under  our  law,  the  jury  are  not  restricted  to  a  mere  verdict 
for  the  plaintiff  or  defendant  If  the  issue  is  made  and  jo^ 
tice  requires,  the  Judge  may,  on  the  demand  of  the  plainti^ 
Instruct  the  jury  if  they  think,  firom  the  evidence,  the  tax— 
the  tax  on  the  market  value — ^has  not  been  paid,  to  find  whit 
was  the  market  value,  according  to  the  proof,  for  eath.  jrear. 
As  it  stands,  we  think  the  verdict  right.  Let  the  pl^tif 
give  in  and  pay  the  tax ;  he  can  then  go  on.  Until  he  does 
this,  the  law  says  he  cannot  go  on. 

Judgment  affirmed. 

Montgomery,  Judge,  concurred,  and  Warner,  Chief  Jus- 
tice, dissented,  but  furnished  no  opinions. 
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km  E.  LowBY,  plaintiff  in  error,  m.  E.  P.  Williams,  ad-  ^ 

ministrator,  defendant  in  error. 

1.  The  discretion  of  the  Court  below  in  granting  or  refasing  an  iiguno- 
tioQ  will  not  be  interfered  with,  unless  it  has  been  manifestly  abused. 

2.  In  this  case,  the  remedy  of  the  complainant  for  the  grievances  com- 
pl&ined  of,  is  ample  at  law. 

Injunction.  Discretion  of  Sup^ior  Court.  Remedy  at 
law.  Before  Judge  Davis.  White  county.  At  Chambers. 
April  29tb,  1872. 

Ann  E.  Lowry  filed  her  bill  against  E.  P.  Williams,  ad- 
ministrator, in  which  she  made,  substantially,  the  following 
allegations :  That  she  is  the  daughter  and  one  of  the  heirs-at- 
law  of  Moses  Horshaw,  deceased ;  that  defendant  is  the  ad- 
ministrator upon  said  estate ;  that,  at  the  administrator's  sale, 
complainant  became  the  purchaser  of  lands,  slaves  and  other 
peraonalty  to  the  amount  of  $4,005  00 ;  that,  in  the  year  1862, 
she  paid  to  the  administrator  $2,000  00,  distinctly  informing 
him  that  said  payment  was  for  the  land ;  thatj  upon  a  bill  filed 
bj  said  administrator  against  the  heirs  of  said  estate,  com- 
plainant was  decreed  to  be  indebted  for  said  property,  pur- 
cliased  as  aforesaid,  $680  50;  that  the  execution  based  upon 
said  decree  has  been  levied  upon  certain  land,  the  property  of 
complainant,  which  is  embraced  in  an  application  for  a  home- 
sU'ad,  now  pending  on  appeal  in  the  Superior  Court  of  Hab- 
ersham county ;  that  all  the  purchase  money  for  said  land  has 
l>oen  paid ;  prayer,  that  the  aforesaid  levy  may  be  enjoined 
from  proceeding  to  sale. 
The  injunction  was  refused  by  the  Court^  and  plaintiff  in 

error  excepted. 

* 

Cobb,  Irwin  &  Cobb,  represented  by  Thi  Repokter,  for 
plaintiff  in  error. 

G.  McMiiiLAK^  for  defendant. 
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MoNTGOMEBY,  Judge. 

This  was  an  application  to  enjoin  a  sale  of  land  levied  on 
bj  virtue  of  a  fi.  fa,  issued  on  a  decree  had  hy  the  defendant 
in  error  against  the  plaintiff  in  error.  The  injunction  ms 
asked  for  on  three  grounds :  First^  that  the  consideration  of 
the  indebtedness  on  which  the  decree  was  founded,  was  slaves. 
Secondly,  an  application  for.  homestead,  out  of  the  land  levied 
on,  was  pending  in  the  Superior  Court,  by  appeal  from  the 
Ordinary.  Thirdly,  that  the  land  was  insufficiently  described 
in  the  sheriff's  advertisement  The. bill  also  states  that  an 
affidavit  of  ill^ality  on  the  first  two  grounds  had  been  filed, 
overruled,  and  exceptions  taken,  but  that,  owing  to  a  misca^ 
riage  in  the  mails,  the  bill  of  exceptions  had  failed  to  reach 
counsel  for  plaintiff  in  error,  after  being  certified  by  the  Judge 
in  time  to  take  the  subsequent  steps  required  by  the  Code,  and 
the  appeal  to  the  Supreme  Court  was,  therefore,  abandoned. 
The  first  question  has  been  disposed  of  by  the  Supreme  Court 
of  the  United  States,  in  White  vs.  Hart,  decided  December, 
1871.  Notice  of  the  pendency  of  the  application  for  home- 
stead on  the  day  of  sale  would  protect  the  plaintiff  in  error 
against  one  of  the  other  two  grievances,  and  an  affida\4t  of 
illegality  would  reach  the  third,  the  second  advertisement  com- 
plained of  having  been  made  after  the  filing  of  the  first  ille- 
gality. In  the  cases  of  Pinherton  vs.  Tumlin,  22  Gtorgxay 
KUgore  vs.  Beck,  40  Georgia,  293,  where  an  injunction  was 
granted,  the  sheriff  was  proceeding  to  dispossess  the  owners 
of  the  homestead.  We  do  not  see,  therefore,  that  the  dis«^ 
tion  of  the  Court  below  has  been  manifestly  abused  in  refus- 
ing this  injunction. 

Judgment  affirmed. 
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S.  M.  McConnell  et  oZ.,  plaintiffs  in  error,  vs.  Joseph  T. 

Hamilton,  defendant  in  error. 

The  Act  of  October  18th,  1870,  requiring  an  affidavit  of  all  taxes  paid  ia 
pending  auits  on  certain  contracts,  applies  as  well  to  proceedings  bj 
scire  facicu  to  revive  a  judgment,  as  to  actions  and  suits  proceeding 
on  such  debts  in  the  ordinary  way. 

Wauteb,  Chief  Juatice,  dissented. 

Scire  faoiaa.  Tax  affidavit.  Relief  Act  of  1870.  Before 
Judge  ElNiaHT.  Cherokee  Superior  Court.  March  Term, 
1872. 

Joseph  T.  Hamilton  proceeded,  by  scire  facias,  to  revive  a 
dormant  judgment  against  S.  M.  McConnell,  principal,  and 
S.  Lovingood,  indorser.  The  defendants  objected  to  the  re- 
vival 6f  said  judgment,  on  the  following  grounds,  to-wit : 

1st.  Because  no  affidavit  had  been  filed,  under  the  Relief 
Act  of  1870,  as  to  the  payment  of  taxes. 

2d.  Because  no  proof  was  offered  on  trial  as  to  the  payment 
of  taxes. 

The  judgment  was  rendered  at  September  term,  1861,  of 
Cherokee  Superior  Court. 

The  objections  were  overruled  by  the  Court  and  said  judg- 
ment ordered  revived,  to  which  plaintiff  in  error  excepted. 

Lbsteb  &  Thompson,  for  plaintiffs  in  error. 

Xo  appearance  for  defendant. 

McCay,  Judge. 

A  9cire  facias  to  revive  a  judgment,  though  not  an  origi- 
13I  action,  is,  in  many  respects,  an  action  or  suit.  It  is  one 
hrm  in  which  a  particular  kind  of  debt,  to-wit :  a  debt  of 
ecord,  may  be  recovered.  It  must  be  served,  have  proper 
>arties,  it  may  be  pleaded  to,  an  issue  formed  on  the  plea,  a 
rial  be  had,  and  a  judgment  entered  up.  Indeed,  there  is 
carcdj  any  difference  between  it  and  an  action  of  debt  on  the 
idgmen^  except  that  it  must  be  brought  in  the  county  where 
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the  judgment  was  obtained;  In  that  sense,  it  is  not  an  orig- 
inal suit  But  the  Act  of  October  13th,  1870,  does  not  con- 
fine its  operation  to  original  suits.  The  language  is,  all  suits 
where  the  party  seeks  a  judgment  on  his  debt.  This  he 
clearly  does  here.  The  evidence  of  the  debt  is  the  judgment, 
and  he  seeks  a  judgment  of  the  Court,  giving  it  a  new  vitality, 
so  as  to  make  it  capable  of  being  collected  by  levy  and  sale. 
The  words  are,  any  debt  or  contract.  This  is  a  debt;  the 
plaintiff  seeks  a  judgment  upon  it,  and  it  is  included  within 
the  letter  and  spirit  of  the  law. 
Judgment  reversed. 

Montgomery,  Judge,  concurred,  and  Wabxeb,  Chief  Jus- 
tice, dissented,  but  furnished  no  opinions. 


B.  H.  Broohhead,  plaintiff  in  error,  va,  J.  H.  CmsoLV, 

defendant  in  error. 

1.  Where  the  Judge  of  the  City  Court  of  Atlanta  sentences  a  prisoner  to 
pay  a  6ne,  or  to  four  months  in  the  chain-gaog,  and  a  writ  of  Aoieot 
corpus  is  sued  out  before  him,  ader  the  prisoner  is  placed  on  the  chain- 
gang,  in  conformity  to  the  sentence,  to  inquire  into  the  legality  of  the 
detention,  and  the  prisoner  is  bronght  before  him  by  the  person  detsia- 
ing  him,  the  Judge  of  the  City  Court  has  jurisdiction  of  the  case,  not- 
withstanding the  prisoner  was  held  in  custody  without  the  city  limiti, 
and  only  brought  within  the  city  in  response  to  the  writ. 

2.  The  Judge  before  whom  a  prisoner  is  convicted,  in  passing  an  alter- 
native sentence  of  fine  or  imprisonment,  should  fix  some  reasonable 
time  within  which  the  fine  must  be  paid.  If  he  fail  to  do  so,  the  con- 
vict has  at  least  a  reasonable  time  within  which  to  pay  the  fine.  Where 
the  imprisonment  is  for  four  months  from  the  12th  of  March,  and  the 
fine  of  $60  00  is  paid  on  the  2d  of  April,  the  time  is  not  unreasonable. 

8.  On  the  hearing  of  such  a  case,  the  official  receipt  of  the  clerk  of  the 
convicting  Court,  acknowledging  the  payment  of  the  fine  and  costs, 
was  proper  evidence  to  be  considered  by  the  Judge,  and.  if  not  rebat- 
ted,  entitled  the  prisoner  to  his  discharge. 

4.  The  contract  between  the  Ordinary  and  the  respondent  for  the  hire  of 
the  convict  was  irrelevfmt  and  properly  rejected, 

6.  The  refusal  of  the  Judge  to  grant  an  order  of  supersedecu  before  a  bill 
of  exceptions  was  tendered  to  him,  was  proper. 
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6.  Any  person  maj  petition  a  Judge  for  the  writ  of  habeas  corptts  in  be- 
half of  a  peraon  alleged  to  be  illegally  detained  in  castody. 

Habeas  corpus.  Jurisdiction.  Sentence.  Evidence.  Su- 
persedeas, Before  Judge  Cowart,  of  the  City  Ck)urt  of  At- 
lanta.   At  Chambers.    April  5th^  1872. 

John  H.  Chisolm  petitioned  for  the  writ  of  habeas  corpus, 
aJJeging  that  Robert  Cobb,  a  person  of  color,  is  unlawfully 
restrained  of  his  liberty  by  B.  H.  Broomhead,  and  is  confined 
in  what  is  known  as  a  "  chain-gang,"  working  from  place  to 
place  in  the  city  of  Atlanta,  and  county  of  Fulton ;  prayer, 
that  said  B.  H.  Broomhead  be  commanded  to  bring  said 
Robert  Cobb  before  the  Judge  of  the  City  Court,  with  the 
causes  of  his  arrest  and  detention. 

The  answer  of  B.  H.  Broomhead  was  substantially  as  fol- 
lows, to-wit:   Respondent  denies  that  he  has  the  custody  of 
Bobert  Cobb  in  the  city  of  Atlanta,  except  for  the  purpose  of 
producing  him  in  obedience  to  the  writ  of  habeas  corpus,  and 
denies  that  he  has,  in  any  way,  illegally  restrained  him  of  his 
liberty  in  said  city,  and  denies  the  jurisdiction  of  the  Judge 
of  the  City  Court,  and  desires  this  portion  of  his  answer  to 
he  considered  as  a  plea  to  the  jurisdiction.     Respondent  fur- 
ther says  that  John  H.  Chisolm  has  no  interest  in  the  person 
of  said  Cobb,  and  does  not  show,  by  his  petition,  any  legal 
authority  for  suing  out  said  writ.     Respondent  says,  that  on 
March  12th,  last,  said  Cobb  was  convicted  before  the  City 
Court  of  Atlanta  of  misdemeanor,  and  was  sentenced  to  pay 
a  fine  of  $60  00,  or  to  work  four  months  in  the  chain-gang, 
commencing  from  March  12th,  1872;  that  in  accordance  with 
said  sentence,  said  Cobb  was — ^under  section  4716  of  the  Code 
of  Georgia — ^turned  over  to  the  Ordinary  of  Firlton  county, 
nnd  by  said  Ordinary  was  turned  over  to  Alexander  &  Broom- 
liea<l,  of  which  firm  respondent  is  a  member,  under  a  contract 
made  with  said  Ordinary,  and  that  Alexander  &  Broomhead 
now  l^ally  have  the  custody  of  said  Cobb;  that  at  the  time 
the  writ  of  habeas  corpus  was  served,  Alexander  &  Broom- 
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head  had  said  Cobb  at  work  in  Fulton  ooantj,  outside  of  the 
city  limits  of  Atlanta;  prays  that  the  writ  may  be  dismissed 

The  plea  to  the  jurisdiction  was  overruled  by  the  Court,  snd 
respondent  excepted. 

Eespondent  moved  to  dismiss  the  writ  of  habeas  corpus 
on  the  ground  that  petitioner  did  not  show  any  interest  in  the 
person  of  said  Cobb.  The  motion  was  overruled  by  the  Court 
and  respondent  excepted. 

The  petitioner  then  introduced  in  evidence  an  order^  dated 
April  2d,  1872,  signed  by  the  clerk  of  the  City  Court,  direc- 
ted to  Alexander  and  Broomhead,  instructing  them  to  tarn 
over  to  petitioner^  Kobert  Cobb,  ad  he  had  paid  his  fine  and 
the  costs  of  the  prosecution. 

Eespondent  objected  to  the  admission  of  said  order.  The 
objection  was  overruled  by  the  Court  and  respondent  excepted 

Kespondent  tendered  in  evidende  the  contract  between  the 
Ordinary  of  Fulton  county  and  said  Alexander  &  Broom- 
head under  which  the  latter  held  said  Robert  Cobb  in  custody. 

Petitioner  objected,  the  objection  w^  sustained  and  respon- 
dent excepted. 

The  Court  discharged  the  prisoner  and  respondent  excepted. 

B.espondent  moved  the  Court  to  order  a  supersedeas  in  said 
cause.    The  motion  was  overruled  and  respondent  exoq^ted. 

Kespondent  assigns  each  and  every  one  of  the  aforesaid 
rulings  as  error. 

L.  £.  BleckLlEY;  Hill  &  Candler,  for  plaintiff  in  error. 

No  appearance  for  defendant 

Montgomery,  Judge. 

1.  Every  Judge  whose  duty  it  is  to  grant  the  writ  of  habetu 
corpt^,  must  do  so  when  "any  person  shall  apply  for"  it: 
Code,  3955.  The  Judge  of  the  City  Court  of  Atlanta,  then, 
was  obliged  to  grant  the  writ.  The  respondent  before  answer- 
ing it  brought  the  person  held  in  custody  within  the  city  limits, 
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bat  claiiiied  in  his  answer  that  he  only  brought  him  in^  in 
response  to  the  writ,  and  therefore,  the  Judge  had  no  juris- 
diction. What  miglit  have  been  the  decision  had  the  respon- 
dent declined  to  bring  the  prisoner  within  the  city,  we  do  not 
say.  Having  brought  him  before  the  Judge  in  obedience  to 
the  writy  we  are  not  disposed  to  scan  too  critically  the  mode 
in  which  he  got  there,  but  hold  that  being  there,  the  Judge 
had  authority  to  pass  such  order  as  the  nature  of  the  case 
required. 

2.  We  think  the  better  practice  when  an  alternative  sentence 
of  fine  or  imprisonment  is  passed,  is  for  the  Judge  who  sen- 
tences, to  fix  some  reasonable  time  within  which  the  prisoner 
may  pay  the  fine.  If  that  is  not  done,  as  in  this  case  it  was 
not,  the  prisoner  is  entitled  to  a  reasonable  time  within  which 
to  pay  the  fine.  Under  the  facts  in  this  case,  we  think  the 
£ne  was  tendered  and  paid  within  a  reasonable  time.  Its  ac- 
ceptance, at  all  events  by  the  officer  whose  duty  it  was  to 
receive  it,  entitled  the  prisoner  to  his  discharge.  If  the  Court 
may  grant  reasonable  time  where  the  fine  is  peremptory  {Code, 
4565,)  much  more  should  reasonable  time  be  allowed  where 
the  fine  is  alternative. 

3.  We  see  no  error  on  the  part  of  the  Judge  in  receiving 
the  official  receipt  of  the  clerk  for  fines  and  costs  as  prima 
Jade  evidence  of  payment.  If  not  true,  it  could  easily  have 
been  rebutted. 

4.  The  contract  between  the  Ordinary  and  respondent  would 
have  been  very  good  evidence  for  the  respondent,  up  to  the 
time  the  fine  was  paid.  Afler  that  time,  it  could  only  show 
that  he  once  held  the  prisoner  in  lawful  custody.  The  ques- 
tion for  the  Judge  of  the  City  Court  was,  do  you  woto  hold 
him  in  lawful  custody  ? 

5.  Section  4303  of  the  Code  requires  a  bill  of  exceptions 
to  be  presented  to  the  Judge  before  he  grants  a  mpersedeaa. 

6.  Any  person  may  petition  for  the  writ  of  habeas  corpus 

in  behalf  of  one  imprisoned.     The  Code  says,  section  3933 : 

''  Any  person  alleging  that  another,  in  whom,  for  any  cause, 

be  is  interested,  is  restrained  of  his  liberty,  etc.,  may  sue  out 
Vol.  xlvii.  26. 
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a  writ  of  habeas  eorpuaJ^    Interest  arisiDg  from  hamani^ 
ftlone  oomes  within  both  letter  and  spirit  of  the  section. 
Judgment  affirmed. 


Dakiel  J.  Carreker,  administrator^  plaintiff  in  error,  w. 
JoHX  H.  Walton,  defendant  in  error. 

1.  Property  in  this  State  is  taxable  according  to  its  fair  market  Talse, 
and  the  owner  of  it  cannot  escape  paying  taxes  thereon  by  ignoring  all 
inquiry  as  to  the  true  market  value.  If  it  has  a  valae  in  fact,  it  is  pre- 
sumed to  have  market  value,  unless  it  be  aflGirmatively  shown  that  such 
is  not  the  fact 

2.  On  the  trial  before  a  jury,  under  the  Act  of  October  13th,  1870,  as  to 
whether  the  legal  taxes  upon  a  debt  have  been  paid,  the  issue  is  not 
euttrely  what  the  tax  payer  thought  or  thinks,  but  whether  the  leg&I 
taxes  have  been  in  fact  paid,  according  to  the  fair  market  value  of  the 
debt,  for  each  year  since  the  debt  was  contracted. 

Warker,  Chief  Justice,  dissented. 

Relief  Act  of  1870.  Tax  affidavit.  Market  valne.  Be- 
fore Judge  Johnson.  Talbot  Superior  Court.  March  Term, 
1872. 

John  H.  Walton  brought  complaint  against  Daniel  J.  Off- 
reker,  as  administrator  upon  the  estate  of  La&yette  T.  Lock- 
hart,  deceased,  on  three  promissory  notes,  dated  September 
12th,  1861,  and  due  on  December  25th,  1863,  each  for  the 
sum  of  $778  25,  with  a  credit  upon  one  of  said  notes  of 
$575  81,  dated  January  12th,  1867.  The  notes  were  made 
by  La&yette  T.  Lockhart,  and  indorsed  by  David  Lockhart 

The  defendant  pleaded:  1st.  The  Scaling  Ordinance  of 
1865.    2d.  The  Relief  Act  of  1868. 

Upon  the  trial,  plaintiff  testified  that  he  purchased  the  notes 
sued  on  firom  WiUiam  Adams ;  that  he  paid  all  taxes  chai^ge- 
able  on  them,  each  and  every  year,  up  to  1865 ;  that  he  did 
not  give  them  in  or  pay  taxes  on  them  that  year,  as  no  tax& 
were  received  or  collected ;  that  since  1865,  he  had  not  given 
in  or  paid  taxes  on  said  notes,  because  he  believed  they  had  no 
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loarket  value ;  that  the  maker  and  indoiser  of  the  notes  re- 
side in  Talbot  county ;  that  he  did  not  know  the  property 
they  owned,  or  how  much  they  were  worth,  and  had  never 
made  inquiry  to  find  out  their  condition  or  circumstances; 
that  he  could  not  say  whether  said  notes  would  have  brought 
$50  00  or  $100  00  in  market;  that  he  never  attempted  to  as- 
certain what  they  would  have  brought ;  that  Lafayette  Lock- 
hart,  on  January  20th,  1868,  paid  plaintiff  $1,516  00,  which 
took  up  one  note  plaintiff  then  held  amounting  to  $778  25, 
principal,  and  left  a  balance  of  $575  00,  which  was  credited 
upon  one  of  the  notes  in  suit. 

Plaintiff  then  introduced  David  Lockhart,  who  testified 
that  he  indorsed  the  notes  in  suit,  at  the  instance  and  request 
of  the  maker ;  that  the  notes  were  given  for  land  which  La- 
%ette  Lockhart  purchased  from  the  heirs-at-law  of  James 
Mason ;  that  since  the  war,  witness  has  been  worth  $15,000  00 
or  $20,000  00 ;  that  plaintiff  would  not  take  the  notes  when 
Adams  offered  to  sell  them  to  him,  unless  witness  would  in- 
dorse them. 

Defendant  introduced  William  Adams,  who  testified  that 
the  notes  were  given  for  land  sold  by  the  heirs-at-law  of  James 
Mason  to  Lafityette  Lockhart ;  that  the  land  was  purchased 
tor  $9,000  00,  and  defendant's  intestate  paid  about  $6,000  00 
in  notes  on  persons  in  Sumter  and  Schley  counties,  and  for  the 
balance  of  the  purchase  money,  gave  four  notes,  each  for  the 
sum  of  $778  25 ;  that  witness  traded  the  notes  to  plaintiff  in 
1862  or  1863;  that  Lockhart  declined  to  purchase  the  land, 
unless  the  heirs  agreed  to  receive  payment  in  whatever  might 
be  the  currency  of  the  country  when  the  notes  fell  due ;  that 
Lockhart  sold  the  land  to  Samuel  Baldwin,  in  February, 
1867,  for  $4,500  00. 

Defendant  testified,  that  his  intestate  died  in  August,  1867, 
and,  previous  to  his  death,  sold  the  *'  Mason  place  "  for  $4,- 
500  00 ;  that  Baldwin  had  paid  the  purchase  money  to  defend- 
ant, and  all  of  it  had  been  paid  towards  the  debts  of  his  in- 
testate, except  about  $1,300  00 ;  that,  in  February,  1868, 
defendant  proposed  a  compromise  to  plaintiff,  who  replied 
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that  the  notes  were  the  only  good  ones  that  he  had,  and  ke 
could  not  accept  less  than  the  principal  and  interest;  that  he 
again  proposed  a  compromise  in  1871,  and  plaintiff  declined 
to  take  less  than  the  &oe  of  the  notes  ]  that,  at  the  matnritj  of 
the  notes.  Confederate  money  was  the  only  curr^icy  of  tlie 
country. 

Doctor testified,  that  he  was  present  when  an  offa* 

of  compromise  was  made  by  defendant  to  plaintiff  in  1868; 
that  plaintiff  said  that  the  notes  were  the  only  good  ones  he 
had,  and  he  could  not  take  less  than  the  principal  and  interest 

Barber's  Table  was  introduced,  showing  that  on  December 
25th,  1863,  the  difference  between  gold  and  Confederate  cur- 
rency was  twenty  to  one. 

Defendant  requested  the  Court  to  charge  the  jury  as  follows, 
to-wit :  ''  If  Walton  refused  to  give  in  the  notes  foe  taxes,  on 
the  ground  that  he  believed  they  had  no  market  value,  SQch 
belief  must  be  a  bona  fde  and  intelligent  belief,  and  not  ig- 
noring all  inquiry  as  to  the  ability  and  solvency  of  the  makers 
thereof ;''  which  said  charge  the  Court  then  and  there  refused 
to  give,  but,  in  place  thereof,  charged  as  fi>llo>vs:  '^That  if 
Walton  believed  said  notes,  had  any  value,  then  he  was  bound 
ip  give  them  in  at  their  value,  as  estimated  by  hineelf  And 
again,  if  he,  in  good  fidth,  believed  that  the  notes  had  no  mar- 
ket value,  then  he  was  not  bound  to  return  or  give  them  in." 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  ci 
$1,380  00,  and  defendant  moved  for  a  new  trial,  upcm  the  fbl* 
lowing  grounds,  to-wit : 

Ist.  Because  the  verdict  was  oontrary  to  law. 

2d.  Because  the  verdict  was  strongly  and  decidedly  against 
ihe  weight  of  evidence. 

3d.  Because  the  evidence  did  not  prove  that  plaintiff  bad 
given  in  and  paid  all  l^al  taxes  chargeable  by  law  on  the 
notes  sued  on. 

4th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested, and  in  the  charge  as  given. 
The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
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plaintiff  in  error  excepted  and  assigns  said  ruling  as  error 
upon  each  of  the  aforesaid  grounds. 

E,  H.  WoRRiLL;  "Willis  &  Willis  ;  N,  J.  Hammond^ 
for  plaintiff  in  error. 

M.  H.  Blakdford;  G.  N.  Forbes,  for  defendant. 

McCay,  Judge. 

In  the  case  of  Irmn  vs.  Turner  at  this  term,  we  decided 
that  iHX)pert7,  including  debts,  is  taxable  in  Georgia  according 
to  its  value.     The  machinery  by  which  this  value  is  ascer- 
tained is,  in  ordinary  cases,  tixe  oath  of  the  tax-payer.    But 
ibis  is  not  and  ought  not  to  be  conclusive.    The  State  may 
take  any  other  mode  it  sees  fit  to  arrive  at  the  truth.     The  Act 
of  1870  requires  the  affidavit  of  all  legal  taxes  paid,  and  proof 
at  the  trial  of  the  truth.     The  evidence  in  this  case  is  a  strong 
commentary  on  the  propriety  of  some  mode*  of  checking  the 
prevalent  indisposition  to  give  in  and  pay  tax  on  property 
which  is  easily  hidden.     This  note  was  not  given  in  at  all,  and 
the  cwner  of  it  says,  in  open  Court,  he  did  not  know  it  had 
any  value.     And  this  in  fiice  of  the  £ict  that  he  refused  to 
settle  it  except  for  its  fiill  amount,  and  in  face  of  plenty  of 
other  evidence  within  his  knowledge  that  it  had  considerable 
value.     Men  have  no  right  to  ignore  the  truth ;   to  refuse  to 
inquire;  to  shut  their  eyes  to  patent  facts;  and,  if  they  do  so, 
they  ought  to  suffer  for  it.     As  we  said  in  Irvin  vs.  Turner f 
the  issue  before  the  jury  was:     "Have  the  taxes  been  paid?" 
Not  the  tax  at  the  value  thought,  or  pretended  to  be  thought, 
by  the  tax-payer,  but  the  true  value — the  market  value — the 
value  other  people  put  upon  it — ^the  value  the  tax  payer  will 
take  for  it.    This  is  to  be  ascertained — ^fiiirly  and  truly.     If 
the  jury  only  differ  in  a  small  matter  from  the  return,  they 
ought  to  agree  with  it.     Since  the  tax  payer  ordinarily  has 
the  best  means  of  knowing  the  value  of  his  own  property,  and 
if  he  aetB  in  good  faith,  common  justice  would  indicate  that  he 
has  ^iven  it  in  at  its  true  value.    But  it  is  very  suspicious  to 
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find  one  pressing  a  note  bj  suit  which  he  has  not  given  in  at 
all,  because  it  has  no  value.  Men  do  not  osually  throw  away 
time  and  money  in  law  suits^  when  they  think  the  thing  io 
litigation  is  valueless.  And  the  proof  in  this  case  shows 
pretty  conclusively  that  the  worthlessness  of  the  note,  even  in 
the  mind  of  the  tax  payer,  is  pretense. 

We  think  the  charge  of  the  Court  was  error.  The  belief 
of  the  tax  payer  is  not  conclusive,  and  to  have  any  valae  it 
ought  to  be  a  belief  founded  on  a  proper  consideration  of  the 
facts.  He  cannot  ignore  patent  &ct8,  and  refose  or  &il  to  in- 
form himself  Such  a  rule  would  justify  one  owning  land  he 
did  not  want  to  sell,  in  not  givii^  it  in.  How  many  men  are 
there  who  have  never  made  any  inquiries  as  to  what  their 
land  will  sell  for?  And  yet  they  are  bound  to  pay  taxes  on 
its  market  value.  Th^  are  in  duty  bound  to  find  out  in 
some  way  its  value,  and  to  pay  tax  on  that  value,  and  we  give 
very  little  heed  to  the  pretended  want  of  knowledge.  If  a 
man  had  appeared  wanting  to  buy,  we  feel  sure  even  this 
plainti£P  would  have  known  the  value  of  the  only  good  notes 
he  had,  and  notes,  too,  on  which  he  had  already  reo»?ed 
money. 

Judgment  reversed. 

Montgomery,  Judg^  concurred,  and  Wabbbn,  Chief 
Justice,  dissented^  but  furnished  no  opinions. 


F.  A.  Thomas,  plaintiff  in  error,  vs.  Joshua  KnoviJES,  de- 
fendant in  error. 

In  a  smt  od  a  note  made  in  1864,  and  payable  in  Jaanarj,  18Q6,  it  is  nee- 
easary  to  file  the  affidavit  of  the  payment  of  taxef  required  by  the  Be~ 
liefActof  1870. 

Warner,  Chief  Justice,  dissented. 

Relief  Act  of  1870.   Tax  affidavit   Before  Jodge  Gbbesb. 
Newton  Superior  Court.    September  Term,  1871. 
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F.  A.  Thomas  brought  assampsit  against  Joehua  Knowles 
00  a  promisBorj  note,  dated  March  14th;  1864,  payable  Jana- 
ary  1st,  1866,  for  the  sum  of  $500  00.  The  defendant  pleaded 
the  general  issue,  fiiilure  of  consideration,  and  tender. 

The  case  was,  by  consent,  tried  by  the  Court  without  the 
intervention  of  a  jury,  upon  the  following  agreed  state  of 
fiicts: 

''  1st.  The  note  was  made  in  March,  1864,  and  due  January 
1st,  1866. 

''2d.  The  plaintiff  resided  in  Georgia  at  the  time  of  mak- 
ing the  contract,  and  resided  in  said  State  until  the  latter  part 
of  1867. 

''3d.  The  note  has  been  in  the  possession  of  plaintiff ^s  at- 
torney, since  suit,  in  this  State. 

"4th.  The  plaintiff  has  resided  in  California  since  the  first 
of  1868,  and  resides  there  at  this  time. 

"5th.  No  affidavit  of  haying  paid  taxes  has  been  filed  in 
the  clerk's  office." 

On  motion  of  counsel  for  defendant,  the  case  was  dismissed, 
and  plaintiff  excepted,  and  now  assigns  said  ruling  as  error. 

Clark  &  Pace,  for  plaintiff  in  error. 

A.  B.  3iMB,  represented  by  Z.  D.  Harrison,  for  defendant 

Montgomery,  Judge. 

Was  the  contract  sued  on  in  this  oise  "  made  or  implied  be- 
fore the  first  day  of  June,  1865  ? "  By  concession,  it  was. 
The  conclusion. cannot  be  escaped,  the  fiicta  not  bringing  the 
case  within  any  exception  to  the  Act;  the  affidavit  of  the 
payment  of  taxes  must  be  filed. 

Judgment  affirmed. 

McCay,  Judge,  concurred,  and  Warner,  Chief  Justice, 
dissented,  but  furnished  no  opinions. 
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The  Newton  MAKUFAcmTBiKa  Compakt  d  oL,  plmiCi{& 
Id  error,  %».  H.  &  T.  M.  Whiter  defiendantB  in  error. 

1.  Eqaity  haring  acquired  jarisdiciion,  will  retain  it.  Henee,  if  ao  aS- 
daTit  of  illegality  be  tendered  to  tbe  sheriir,  which  be  refiiaee,  and  the 
defendant  in  JL  fa,  then  files  his  bill  prajing  an  injonctioo  of  the  Vrj 
and  Bale,  which  k  granted,  it  is  error  in  tbe  Court  to  dissolTe  the  b- 
jonction  on  tbe  gronnd  that  tbe  sheriff  afterwards  returned  tbe  ill^- 
itjr  to  the  Court. 

%  After  granting  an  injunction,  tbe  Coort  should  not  dissolre  it,  even  Ib 
term  time,  unless  tbe  motion  to  do'so  is  pot  on  the  motion  docket  and 
reasonable  notice  given  to  complaiaaote.  What  is  reaaooaUe  notict, 
will  be  judged  of  by  tbe  Court. 

S.  Cotton  loaned  before  June,  1866,  to  be  returned  in  kind  or  its  piice 
paid,  is  a  debt  on  which  taxes  are  payable.  No  demand  is  nectssary 
to  create  tbe  debt.  If  ezeeotion  issue  on  a  judgment  obtained  oo  sacb 
a  contract,  tbe  usual  affidarit  of  payment  of  taxes  must  be  attached  to 
tbe  JL  /a.  before  levy  or  sale. 

Warkib,  Chief  Justice,  dissented. 

iDJtindioou  Affidavit  of  illegality.  Practiee.  Belief  Act 
of  1870.  Tax  affidavit.  Before  Judge  GBEEsnEL  Kewtoa 
Superior  Cbort.    March  Term,  1872. 

On  August  1st,  1871,  an  execution  in  fiivorof  H.  &  T.  M. 
White  against  the  Newt(xi  Maoufitcturing  Company,  as  prin- 
cipal, and  William  B.  Phillips  and  W.  F.  Davis,  securities 
on  appeal,  was  levied  upon  certain  lands^  witfi  the  improve- 
ments th^eon,  situated  in  the  county  of  NewtcMi,  ^  as  the 
property  of  defendant/'    The  execution  was  based  on  a  judg- 
ment entered  up  on  September  27th,  1870,  fi)r  the  sum  of 
$3,450  49,  besides  interests  and  costs.    The  defendant,  Wil- 
liam B.  Phillips,  on  August  11th,  1871,  filed  an  affidavit  of 
illegality,  in  which  he  set  forth  '^  that  the  plaintiffs'  judgment, 
on  whidi  the  said  execution  was  founded,  was  baaed  upon  a 
contract,  or  cause  of  action,  made  or  implied  before  June  Ist, 
1865,  and  plaintiff  have  not  attached  to  said  execution  an  af- 
fidavit that  all  legal  taxes  chargeable  by  law  on  said  ddt  have 
been  paid  from  the  time  (^  making  or  implying  said  coDtx»cty 
and  that  he  (defendant)  thereby  denied  that  said  taxes  have 
been  paid."    Phillips  tendered  said  affidavit  with  a  bond,  as 
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prescribed  by  the  statute^  to  the  sheriff,  who  refused  to  accept 
the  same  and  suspend  the  sale  of  the  property  levied  on  as 
aforesaid.  Whereupon,  said  defendant  filed  his  bill  in  equity, 
returnable  to  the  March  term,  1872,  of  Newton  Superior 
Court,  in  which  he  prayed  that  said  sale  might  be  enjoined  for 
certain  causes  therein  set  forth. 

On  September  19th,  1872,  after  notice  to  the  defendants  in 
the  biU,  the  Chancellor,  after  hearing  the  answer  of  defendants 
and  the  affidavits  submitted  by  both  parties,  sanctioned  the 
bill,  and  ordered  an  injunction  to  issue,  in  the  penalty  of 
$3,000  00,  until  the  further  order  of  the  Court. 

On  the  morning  of  the  last  day  of  March  term,  1872, 
counsel  for  H.  &  T.  M.  White,  called  the  attention  of  the 
Court  to  said  equity  cause,  and  moved  that  the  injunction 
be  dissolved  and  the  bill  dismissed.  Complainant's  counsel 
were  not  present,  having  had  no  notice  of  said  motion.  The 
Court  passed  the  following  order: 

''On  argument  had,  it  is  ordered  that  the  injunction  granted 
in  the  above  cause  be  dissolved,  it  appearing  that  the  affidavit 
filed  by  W.  R.  Phillips,  as  to  the  payment  of  taxes,  has  been 
received  by  the  sheriff  and  filed  with  the  fi.  fa.  in  the  clerk's 
office,  as  required  by  law.  This  March  28th,  1872."  To 
which  order  counsel  for  complainant  excepted. 

On  the  same  day  the  case  of  H.  &  T.  M.  White,  plaintifis 
in  execution,  against  the  Newton  Manufacturing  Company,  as 
principal,  and  William  R.  Phillips  and  William  F.  Davis,  as 
{securities  on  appeal,  being  the  affidavit  of  illegality  made  by 
William  R.  Phillips,  was  called.  The  defendants  in  illegality 
were  neither  present  in  person  nor  represented  by  counsel. 
John  J.  Floyd,  Esq.,  an  attorney  of  the  Court,  but  not  of 
counsel  for  defendants,  moved  to  continue  the  case  upon  sev* 
era]  grounds  unnecessary  here  to  be  set  forth.  The  motion 
was  overruled  and  defendants  excepted. 

The  jury  returned  a  verdict  for  the  plainti&  in  execution. 
The  d^ndants  moved  for  a  new  trial  upon  the  following 
among  other  grounds: 
Because  the  Court  erred  in  charging  the  jury  that  ^^if 
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they  believe  from  the  evidence  that  the  debt  arose  from  a  ootr 
ton  consideration^  that  is,  if  the  plaintifis  loaned  cotton  to  the 
defendant,  to  be  returned  when  called  for,  there  was  no  cause 
of  action  until  a  demand  was  made;  and  if  demand  was  made 
after  June  1st,  1865,  then  no  affidavit  of  the  payment  of  taxes 
was  necessary,  but  if  not  made  after  June  Ist,  1865,  they  most 
find  for  the  defendants.^' 

The  motion  for  a  new  trial  was  overruled  by  the  Court  and 
plaintiffs  in  error  excepted  and  now  assign  error  upon  eadi 
of  the  aforesaid  rulings. 

P.  L.  Mykatt;  John  J.  Floyb,  for  plainti£&  in  error, 
submitted  the  following  brief: 

Injunction  cannot  be  dissolved  except  upon  rule  nisi  to  show 
cause:  Rule  of  Superior  Court,  46.  English  practice  is  prac- 
tice here:  Code,  sec.  3045.  Must  be  upon  order  nUi:  3  Dan. 
Ch.  Pr.,  1825;  1  Eden  onlnj.,  104. 

Clark  &  Pace;  A.  M.  Speeb;  Peeples  AHowixl, 
for  defendants. 

Montgomery,  Judge. 

1.  Affidavits  of  illegality  are  peculiar  to  our  practice,  and 
lie,  generally,  when  under  the  practice  as  it  existed  before  the 
iaw  allowing  them,  it  would  have  been  necessary  to  file  a  biU. 
The  sheriff  may  receive  them  and  return  them  to  the  Court 
having  jurisdiction  to  try  the  issues  made,  or  if  he  dioose  to 
reject  them  on  his  own  responsibility,  he  can,  and  not  unfr^ 
quently  does  do  so.     In  the  present  case,  he  elected  to  rgect 
the  affidavit  tendered.    This  left  the  defendant  in  JL  fa.  to 
choose  which  one  of  his  remaining  remedies  he  would  rely  on: 
an  injunction,  or  an  action  against  the  slieriff.     He  chose  the 
former,  and  the  Judge  granted  his  application*    Had  the 
Court  jurisdiction  at  that  time?    It  is  not  disputed.    Gould 
the  defendant  in  the  equity  cause,  by  his  own  act,  deprive  the 
Court  of  a  jurisdiction  once  acquired?    No  case  has  been 
cited  where  such  a  thing  was  ever  allowed ;  and  yet  that  is 
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what  is  here  attempted.  Afler  the  graDting  of  the  injunction^ 
the  sheriff  returned  the  illegality  papers,  which  seem  to  have 
remained  in  his  hands,  into  Court,  and  then  a  motion  is  made 
to  dissolve  the  injunction  on  the  ground  that  a  Court  of  law 
has  now  gotten  hold  of  the  case.  Proceedings  are  often  stayed 
at  law  because  equity  has  acquired  jurisdiction,  but  the  con- 
Terse  of  the  proposition  certainly  has  no  precedent  to  sanction 
it.  Much  less  does  the  fact  that  a  law  Court  has  acquired  ju- 
risdiction, require  an  equity  Court,  whose  jurisdiction  has  been 
righduliy  obtained,  to  dismiss  the  cause  from  its  docket.  ''  It 
cannot  be  lefk  to  Courts  of  law  to  enlarge  or  to  restrain  the 
powers  of  Courts  of  equity  at  their  pleasure :"  1  Story's  E. 
J.,  sec.  64,  (f.) 

It  is  sometimes  true  in  England  that  equity  having  acquired 
jurisdiction  solely /or  the  purposes  of  discovery,  will  not  always 
retain  it  to  grant  relief— though  this  is  rare.     In  America  a 
Court  of  equity  will  never  refuse  to  retain  its  jurisdiction  of 
a  case,  once  acquired  for  discovery,  unless  in  those  States  where 
the  machinery  of  the  Court  is  such  (as  for  want  of  a  jury)  as 
to  prevent  a  thorough  investigation  of  the  issues  made;  and 
even  in  those  States  the  more  usual  practice  is  to  send  the 
issues  of  fitct  to  a  Law  Court  to  investigate  and  report:     1 
Stores  Eq.  Juris.,  65  to  76 ;  sec.  456.     (No  such  rule  prevails 
even  in  England,  where  the  jurisdicHon  attaches  for  purposes 
of  injunction.)    In  the  usual  course  of  things,  when  a  Court 
of  chancery  is  applied  to,  it  either  has  jurisdiction  or  it  has 
not     If  it  has,  nothing  a  defendant  can  do  can  defeat  the 
jurisdiction.     Here  it  would  be  especially  inequitable  to  per- 
mit him  to  do  so,  and  thus  throw  the  costs  of  the  bill,  which 
he  compelled  the  complainant  to  file,  upon  the  latter.     We 
think  the  principle  fairly  applies  to  such  a  case,  that  equity 
having  acquired  jurisdiction  will  retain  it,  for  all  the  purposes 
of  the  case.    Indeed,  the  general  rule  is  that,  if  originally,  the 
jurisdiction  has  properly  attached  in  equity,  in  any  case,  that 
jurisdiction  is  not  changed  or  obliterated  by  the  Courts  of  law 
now  entertaining  jurisdiction  in  such  cases  where  they  for- 
merly rgected  it:    1  Storjr's  Eq.  J.,  sec.,  64,  {%.)    This  Court 
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has  held  that  where  the  Legislature  gives  a  specific  remedj  at 
law,  equity  jurisdiction  ceases :  Osborne  iw.  Ordinary ,  17 
OeorgiOf  123 ;  see  3  O^rgia^  137 ;  2  Georgia,  151.  So  &r, 
the  rule  then  mu^t  be  considered  as  changed  in  Georgia,  bat 
no  further.  If  the  party  injured  has,  at  the  inception  of  his 
suit,  a  complete  remedy  at  law^  under  the  ruling  above  referred 
to,  he  must  pursue  it.  In  this  case  he  did  so  until  it  provedi 
by  act  of  one  of  the  opposite  parties,  unavailing.  Even  in 
eases  in  which  Ck>urts  of  law  and  equity  have  ooncurrait 
jurisdiction,  this  Court  has  decided  that  the  Court  first  acqui- 
ring will  retain  the  jurisdiction :  Griffm  t».  Skeioe,  30  Geor- 
gia,  305;  and  so  now  the  Code  provides  section  3041.  A 
/ortiorij  where  in  the  inception  of  the  case,  equity  alone  can 
afibrd  a  remedy,  will  it  retain  the  jurisdiction  once  acquired. 

2.  The  injunction  once  granted,  it  should  not  have  been 
dissolved  even  in  term,  without  notice  to  the  opposite  party. 
Under  the  English  practice  an  order  nun  is  granted:  3  Daol. 
Ch.  Pr.,  1825.  And  if  our  own  rule  of  Court  (Rule  46)  and 
whole  spirit  of  ouif  law  upon  the  subject  do  not  require  nodee 
in  term  time,  the  English  practice  is  of  force:  Code,  3045. 
We  think  the  better  practice  is  to  require  the  motion  to  be  put 
upon  the  motion  docket,  and  reasonable  notice  to  be  given  to 
defendant,  the  Court  to  be  the  judge  of  what^  under  the  cir- 
cumstances, is  reasonable  notice. 

3.  We  see  no  difference  between  a  loan  of  cotton  and  a  loan 
of  money,  so  far  as  payment  of  taxes  is  concerned.     It  is  a 
debt  owing  to  the  lender,  and  he  should  return  it  at  its  mar- 
ket value.    A  promissory  note  payable  in  specifics  is  none  the 
less  a  promissory  note,  and  a  debt  due  by  the  maker  becan^ 
so  payable:     Code,  2732.     Why,  then,  should  not  the  holder 
pay  taxes  upon  it?    The  holder,  if  forced  to  sue  on  such  a 
note,  recovers  the  value  of  the  articles  at  the  time  the  note 
fidlsdue,  not  at  the  time  of  demand  for  payment:  Ibid,  Henoe, 
no  demand  is  necessary  to  create  the  debt  in  snch  a  case*     If 
money  be  loaned  on  call,  is  it  not  a  debt  on  which  taxes  most 
be  paid?    What  difference  can  it  make  if  it  be  cotton  so 
loaned?     We  see   none.     If  this  be  so,  then  ihe  plaintifiT 
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should  attach  the  affidavit  of  payment  of  taxes  to  the  execu- 
tion before  he  should  be  allowed  to  proceed  to  levy  and  sale. 
Judgment  reversed. 

McCaY)  Judge,  concurred,  but  furnished  no  opinion. 

Wabrek,  Chief  Justice,  dissenting. 

I  dissent  from  the  judgment  of  the  Court  in  this  case, 
on  the  ground  that  the  Act  of  1870,  requiring  the  payment 
of  taxes,  is  unconstitutional  and  void. 


ViLLiAM  B.  Pabker,  plaintiff  in  error,  V8,  Samuel  D. 

Invm,  defendant  in  error. 

1-  To  aTEil  himself  of  the  statute  of  limitationfli  the  defendant  must 

plead  it. 
2.  There  being  evidence  to  sustain  the  verdict  in  this  case,  a  new  trial 

will  not  be  granted,  on  the  groand  that  the  verdict  is  contrary  to  ev- 

idenee. 
WiKNSB,  Chief  Justice,  dissented. 

Attorney  and  client.  Suit  for  fees.  Commissions.  Before 
Judge  Cole.    Bibb  Superior  Court.    October  Term,  1871. 

Samuel  D.  Irvin  brought  assumpsit  against  William  B. 
Parker  for  $600  00  alleged  to  be  due  as  attorney's  fees.  The 
defendant  pleaded  the  general  issue. 

It  appeared  from  the  evidence,  that  in  June,  1866,  defend- 
ant placed  in  plaintiff's  hands  for  collection  an  execution  is- 
sued  from  Dougherty  Superior  Court,  on  January  20th,  1857, 
in  iavor  of  defendant  against  Henry  A.  Scott,  for  the  sum  of 

^950  00,  principal,  and dollars,  interest,  to  January  Ist, 

1855,  with  interest  from  January  1st,  1856;  that  plaintiff 
learned  from  sources  of  information  accessible  only  to  himself, 
that  Soott  had  a  contract  with  the  Southwestern  Railroad  to 
cat  stringers,  by  which  he  was  realizing  a  large  sum  per 
month^  and  that  by  serving  a  process  of  garnishment  upon 


406         SUPREME  COURT  OF  GEORGIA. 

Parker  o».  Iryin. 

the  railroad^  plaintiff  could  enforoe  the  ooUection  of  the  fi,  fa,; 
that  Soott  promised  plaintiff  to  settle  Parker's  claim  in  three 
payments,  two  of  $600  00  each,  and  one  of  $557  00 ;  that  on 
October  25thy  1866,  plaintiff  collected  from  Scott  $600  00,  of 
which  amoant  he  retained  $100  00 ;  that  on  December  8th, 
1866,  Parker  wrote  to  plaintiff  the  substance  of  an  interview 
and  settlement  he  had  had  with  Scott,  the  letter  concluding  as 
follows :  '^  Resulting  in  my  getting  from  him  two  drafts,  or 
rather  orders,  for  my  certain  balance,  payable  25th  Janoaiy 
and  the  25th  of  February,  on  the  Southwestern  Railroad  Com- 
pany ;  and  for  which  two  orders,  executed  in  my  presence,  and 
placed  in  my  hands,  I  was  to  suspend  for  the  present  all  fur- 
ther legal  proceedings  by  so  directing  you,  which  I  now  do, 
until  further  advised  by  me  to  proceed,  if  necessary,  hence- 
forth ;"  that  on  December  22d,  1866,  plaintiff  replied  to  said 
letter  as  follows :  ^'  I  have  been  too  much  engaged  in  our  Cooit 
since  receiving  yours,  in  reference  to  adjustment  of  claim  on 
Henry  A.  Scott,  to  reply.     You  have  a  right  to  do  as  you 
please  with  your  own,  and,  of  course,  what  suits  you,  suits  me. 
I  only  work  for  my  clients'  interest,  and  in  that  case,  felt  per- 
fectly independent  of  Dr.  Scott,  and  he  knew  I  had  him  where 
I  could  force  him  to  do  as  I  desired,  and  hence  his  approach- 
ing you  in  the  way  that  he  did.     If  you  ever  realize  on  those 
drafts,  I  shall  congratulate  you.     As  you  have  taken  the  case 
out  of  my  hands  aftier  I  had  it  secured,  I  shall  expect  com- 
pensation, of  course,  proportioned  to  the  service  rendered ;" 
that  plaintiff  himself  never  collected  on  said  JL  fd.  more  than 
$600  00.    Richard  K.  Hines,  Esq.,  and  Richard  Hobbs^  Esq., 
attorneys  at  law,  testified  that  Scott  was  insolvent;  that  the 
usual  charges  on  an  insolvent  claim  were  $50  00  retainer,  and 
from  ten  to  fifteen  per  cent  upon  the  amount  collected ;  that 
collecting  $1,800  00,  the  full  amount  of  an  old  debt  in  the 
fiice  of  relief,  stay  law  and  other  repudiating  Acts,  is  worth 
at  least  $450  00.    William  E.  Smith,  Esq.,  an  attorney,  tes- 
tified as  to  the  insolvenqr  of  Scott ;  that  all  coUeotioiis  from 
him  was  so  much  made ;  that  he  cannot  state  positively  what 
would  be  a  reasonable  fee  on  a  collection  from  Soott     Wash- 


ATLANTA,  JULY  TERM,  1872.  407 

Parker  vt,  Irvin. 
f 

ington  Poe,  Esq.,  an  attorney,  testified  that,  under  the  circum- 
stances, $300  00  would  be  a  reasonable  fee  for  securing  the 
•  claim.  James  A.  Nisbet,  Esq.,  an  attorney,  testified  that, 
under  the  circumstances,  he  would  consider  twenty  per  cent,  a 
reasonable  fee ;  that  in  cases  of  great  difficulty,  where  the  de- 
fendant was  insolvent,  it  was  the  custom  to  charge  a  consider- 
ably higher  per  cent,  than  in  cases  where  these  circumstances 
did  not  exist.  Several  letters  from  plaintiff  to  defendant  were 
introduced  in  evidence,  unnecessary  to  be  here  set  forth.  The 
garnishment  affidavit,  bond  and  summons  were  submitted  to 
the  jury.  No  signature  is  attached  to  the  copy  summons,  and 
the  record  fails  to  disclose  that  the  process  of  garnishment  sued 
oat  was  ever  served. 

The  following  verdict  was  returned  :  "  "We  the  jury  find 
for  the  plaintiff  $250  00,  with  interest  from  suit,  exclusive  of 
the  $100  received." 

The  defendant  in  propria  persona  moved  for  a  new  trial 
upon  the  following  grounds,  to-wit : 

1st.  That  the  verdict  of  the  jury  is  contrary  to  law  and 
evidence. 

2d.  That  the  verdict  is  illegal,  null  and  void  in  this,  that 
the  verdict  was,  as  defendant  has  reason  to  believe,  not  in  ac- 
cordance with  the  views  and  convictions  of  the  jurors  of  the 
right  and  justice  between  the  parties,  and  was  not  unanimous, 
as  the  amount  rendered  for  the  plaintiff  was  not  the  result  of 
calculation  upon  any  correct  basis  whatever,  the  individuality 
of  each  juror  being  merged  in  a  general  aggregate  mass  by  an 
early  agreement,  each  juror  giving  his  separate  figures  and 
adding  them  all,  greatly  diversified  as  to  amounts,  together, 
and  dividing  the  whole  by  the  number  twelve,  thus  leaving 
private  judgment,  conscience  and  law  not  properly  conformed 
t.>-«>me  of  said  jurors  proposing  greatly  AiSevent  amounts, 
md  some  nothing — ^the  final  result,  the  amount  in  their  ver- 
iict  rendered,  having  been  arrived  at  more  by  chance  than 
)therwise. 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  and 
plaintiff  in  error  excepted  and  assigns  said  ruling  as  error. 
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L.  E.  Bleckley,  for  plaintiff  in  error. 
B.  &  W.  B.  Hill,  for  defendant. 
Montgomery,  Judge. 

1.  It  is  hardly  necessary  to  elaborate  the  decision  of  the 
Court  on  the  first  point  made  in  this  case,  that  to  avail  himself 
of  the  statute  of  limitations,  a  defendant  must  plead  it:  Codtj 
3604. 

2.  The  evidence  shows  that  but  for  the  services  rendered 
by  the  plaintiff,  (the  defendant  in  error,)  Parker  would  not 
have  received  his  money.  Several  attorneys  of  high  standing 
testify  that  the  services  rendered  were  worth  from  ^00  00  to 
$450  00,  or,  to  use  the  exact  language  of  one  of  them,  tliat 
under  the  circumstances,  he  would  consider  twenty  per  cent,  a 
reasonable  fee— one  only  putting  it  at  as  low  as  $300  00.  The 
feet  that  Parker  himself  received  the  money  directly  from  lis 
debtor,  can  make  no  difference.  By  whose  skill  was  the  debtor 
forced  to  pay,  is  the  controlling  question.  It  must  be  a  pre- 
judiced mind,  indeed,  tliat  can  read  the  testimony  and  come 
to  any  other  conclusion  than  that  the  steps  taken  and  threat* 
ened  by  the  attorney  forced  the  payment  of  the  entire  debt, 
as  well  that  collected  by  the  attorney,  as  that  collected  by 
Parker.  So  the  jury  seemed  to  think,  and  there  is  abundant 
evidence  to  sustain  their  verdict. 

Let  the  judgment  be  affirmed. 

McCay,  Judge,  concurring. 

A  majority  of  this  Court  are  of  opinion  that  there  is  ^iffi* 
dent  evidence  to  support  this  verdict,  and  that  under  the  rule 
so  often  asserted  by  this  Court,  the  judgment  of  Judge  Colci 
refusing  a  new  trial  ought  not  to  be  disturbed.  Theevid< 
to  our  mind  is  conclusive  that  Mr.  Irvin  ought  to  be  paid  fotj 
the  collection  of  all  this  money.  It  was  a  mere  subterfuge  foi 
Parker  to  step  in  after  Irvin  had  enclosed  Scott  so  completely 
in  his  net  that  escape  was  impossible.    The  success  of  Mi 
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Irvin  in  his  undeftakiiig  .to  get  that  much  money  out  of  an 
tnaolvent  debtor  in  iheae  daysy  is  not  only  to  be  admired,  but 
ought  to  be  paid  fer.     It  displayed  a  knowledge  of  human 
nature,  of  (lie  law  and  of  the  man  he  had  to  deal  with,  and  a  skill 
in  handling  the  means  within  his  reach,  that,  considering  the 
snocess  of  his  movements,  deserves  a  more  than  ordinary  remu- 
aeration.    The  juiy  fcand  on  the  testimony  of  three  witnesses,^ 
all  of  whom  testify  that  under  the  circumstances  proven,  his 
services  were  worth  at  least  as  much  as  the  jury  has  founds  The 
jmy  as  well  as  this  Court  must  go  by  the  proof.     If  a  smaller 
amount  was  the  proper  value,  it  should  kcwe  bem  prof)efu 
This  Court  has  no  right  to  determine  from  its  own  knowledge 
of  the  value  of  work  that  the  witnesses  ov^i^-estimated  it 
But  there  is  evidence  in  the  record  showing  that  Mn  Par- 
ker reoDgniEed  the  value  of  Mr.  Irvin's  services  at  about 
the  same  rate  as  that  fixed  by  the  jury.    Mr,  Irvin  charged 
|100  00  for  the  first  amount  collected,  and  sent  the  balance  to 
Ur.  Parker.     Parker  took  the  money,  found  no  fiiult  with  the 
charge,  and  was  probably  very  well  satisfied.    Here  was  notice 
of  Mr.  Irvin's  chaige,  and  here  was  Parker  notified  of  it,  and 
findii^  no  fault  ,making  no  objection.    The  evidence  is,  to  our 
minds,  conclusive,  as  we  have  said,  that  Mr.  Irvin's  services 
and  Mr.  Irvin's  skill  and  management  procured  the  payment 
of  this  whole  debt.    He  had  forced  Scott  to  promise  to  pay 
the  debt  by  installments,  in  orders  on  the  Southwestern  Rail* 
road  Company.    Scott  had  paid  one  installment,  and  with 
Irvin's  hand  still  upon  him,  he  tries  his  skill  on  Parker.    He 
blusters — talks  very  independently — scares  Parker,  and  gets 
two  months  indulgence  firom  him,  for  at  last  that  is  about  all 
the  change  that  was  made  in  the  original  agreement  with  Irvin, 
and  it  is  to  be  noted  that  Parker,  in  order  to  keep  Scott  to  his 
promise,  still  keeps  the  impending  garnishment  hanging  over 
his  head. 

Altogether  we  think  Mr.  Parker  has  no  ground  to  complain. 
By  Mr.  Irvin's  skill,  prudence  and  knowledge  of  the  art  of 
collecting  money  he  has  got  a  lai^e  debt,  that  all  the  testi- 

imony  shows  was  apparently  hopeless,  paid,  and  he  showS| 
Vou  Xhrn,  27. 
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as  it  seems  to  us,  a  want  of  a  proper  oonsideration  of  the  dr- 
cumstances  to  refuse  to  pay  what  men  skilled  in  such  matteis 
say  it  is  worth. 

Warneb^  Chief  Justice,  dissenting. 

This  was  an  action  brought  by  the  plaintiff,  as  an  attone^ 
at  law,  against  the  defendant  to  recover  an  account  of  f  600  00 
for  professional  services,  allied  to  have  been  rendered  the 
defendant  in  eolleoHng  an  iusolvent  claim  on  one  Scott  for 
$1800  00.  On  the  trial  the  juiy  found  a  verdict  for  the  plain- 
tiff, for  the  sum  of  $250  00,  with  interest  from  the  oonimeiio&- 
ment  of  the  suit,  exclusive  of  the  $100  00,  which  the  plain- 
tiff had  previously  received  from  the  defendant,  making  the 
sum  of  $350  00,  for  the  services  rendered  in  the  case.  The 
defendant  moved  for  a  new  trial  on  the  ground  that  the  verdici 
was  contrary  to  law  and  the  evidence,  and  because  the  plain- 
tiff's account  was  barred  by  the  statute  of  limitations,  which 
motion  was  overruled  by  the  Court  and  the  defendant  excepted. 
It  appears  from  the  evidence  of  the  plaintiff,  that  the  defend- 
ant placed  in  his  hands  an  execution  in  his  &vor,  against  Soott 
for  about  the  sum  of  $1800  00,  fur  collection  in  the  month  of 
June,  1866 ;  that  he  learned  from  sources  of  information  ac- 
cessible only  to  himself,  that  Scott  had  a  contract  with  the 
Southwestern  Railroad  to  cut  stringers,  by  which  he  was 
realizing  a  large  sum  per  month,  and  that  by  gamisheeing  the 
railroad  company  he  could  enforce  the  collection  of  the  fi-fi^f 
that  he  sued  out  a  summons  of  garnishment  against  the  rail- 
road  company  in  terms  of  the  law,  but  which  does  not  appear 
to  have  been  served  upon  the  railroad  company.  Thareis  no- 
positive  evidence  in  the  record  thiat  the  plaintiff  notified 
that  he  had  sued  out  the  summons  of  garnishment,  but  it  is 
&ir  presumption  from  the  &cts  disclosed  therein,  that  he  di 
so  notify  him.  Scott  promised  the  plaintiff,  as  the  attorney 
Parker,  to  settle  his  claim  in  three  payments;  two  of  $600 
each,  and  one  for  $557  00.  On  the  25th  October,  1866, 
plaintiff  collected  from  Scott  $600  00 ;  $500  00  of  which 
paid  over  to  d^eodant^  plaintiff  retaining  $100  00  in  his 
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In  December  thereafter^  Parker,  the  plaintiff  in  ji*  /a.,  wrote 
to  Mr.  Irvin  that  he. had  met  with  SdDtt  and  n^otiated  a  set- 
tlement with  him  for  the  balance  due  on  the  fi.  /a.,  Scott 
giving  him  his  two  drafts  on  the  Southwestern  Railroad  Com- 
pany, payable  25th  Januaty  and  26th  February  next  there- 
after, and  instructed  Mr.  Irvin,  as  his  attorney,  to  suspend  all 
further  proceedings  in  the  matter,  unless  advised  differently 
hereafter.    After  the  receipt  of  this  letter,  Mr.  Irvin,  on  the 
22d  December,  1866,  wrote  to  the  defendant,  Parker,  "that  he 
had  a  right  to  do  with  his  own  as  he  pleased,  and  of  course 
what  suits  you  suits  me.     If  you  ever  realize  on  those  drafts, 
I  shall  wngraJtuUde  you.    As  you  have  taken  the  case  out  of 
my  hands  ailer  I  had  it  secured,  I  shall  expect  compensation, 
of  course,  proportional  to  the  services  rendered."    There  is 
no  evidence  in  the  record  that  the  plaintiff  secured  any  part 
of  the  debt,  which  remained  due  after,  the  collection  of  the 
$600  00,  but  on  the  contrary,  the  evidence  ia  that  Parker* 
secured  it. 

The  plaintiff  introduced  as  witnesses  W.  Poe,  Esq.,  J.  M. 
Xisbet,  Esq.,  Richard  K.  Hines,  Esq.,  Richard  Hobbs,  Esq., 
and  W.  E.  Smith,  Esq.,  attorneys  at  law.  Mr.  Poe  testified, 
that  ander  the  circumstances,  he  would  consider  $300  00  a 
reajsonable  fee  for  securing  the  claim.  Mr.  Nisbet  testified, 
that  under  the  circumstances,  he  would  consider  twenty  per 
"ent.  a  reasonable  fee,  that  in  cases  of  great  difficulty,  when 
he  defendant  was  insolvent,  it  was  customary  to  charge  a 
n'gher  per  cent.  The  testimony  of  the  other  witnesses  was 
ub^tantially  the  same  as  to  the  value  of  the  services  under  the. 
ircumfirtanoes,  that  is  to  say,  the  securing  and  collection  of 
he  fall  amount  of  the  debt  for  the  benefit  of  the  plaintiff  by 
fie  attorney,  out  of  an  insolvent  debtor.  The  plaintiff  in 
n»  cstse  seeks  to  recover  fix>m  the  defendant,  for  professional 
^rvioes  cid^iially  ^rendered  in  the  collecUon  of  An  insolvent  claim, 
rjd  tliere  being  no  special  contract,  he  can  recover  nothing, 
tore:  Code^  441.  The  fundamental  error  on  the  trial,  is  in. 
)e  assuo^P^o^  ^^^  AQ  attorney  at  law  is  entitled  to  recover, 
•jra  his  client  for  his  professional  services,  in  proportion,  as 


412  SUPREME  COURT  OF  GEORGIA. 

Parker  9$.  Irvin. 

his  clieat  has  been  ben^Ued  by  his  servioes^  instead  of  what 
the  services  actually  rendered  were  worth,  especially  when  Uie 
evidence  shows  that  onlv  one-third  of  the  debt  was  collected 
by  the  plaintiff.    The  money  due  on  the  fi  fa.  was  the  prop- 
erty of  Parker,  the  defendant,  and  bis  attorney  who  was  em- 
ployed by  him  to  collect  it  had  no  l^^l  right  or  daim  to  it. 
The  attorney  was  entitled  to  be  paid  for  tber  services  adiMlly 
rendered  his  client,  whether  the  money  due  on  the  JL  fa,  had 
been  collected  or  not.    An  attorney  is  entitled  to  recover  from 
}ps  client  (in  the  abs«ice  of  any  special  contract)  tor  the  pro- 
fessional services  (xotually  rendered,  whether  the  client  is  suc- 
cessful in  his  suit  or  not.    The  section  of  the  Code  before 
cited  declares,  ^  where  no  special  contract  ismade^  the  attorney 
may  recover  for  the  services  adudUg  rendered/^    In  this  case 
there  was  no  special  oontiHct  for  the  collection  o€  the  Ji  f<u 
When  it  was  placed  in  the  att(»*ney's  hands  for  oollectioD,  be 
was  l^lly  bound  to  exercise  all  bis  .professional  skill  and 
knowledge  to  jMDduce  that  result ;  that  was  the  object  for  whi<Ji 
he  was  employed,  and  if  he  had  failed  to  do  so  be  would  have 
been  derelict  in  the  discharge  of  his  proj^ssiooal  duty.    In  the 
absence  of  any  q^ecial  contract  to  the  c(»itniry,  Parker,  the 
client,  had  the  clear  legal  right  to  control  his  own  debt,  and 
to  have  made  the  settlement  with  Scott,  if^  in  bis  judgment,  it 
was  for  his  intmi'est  to  do  so;  and  Mr.  Irvin,  in  bis  letter  of  the 
22d  December,  clearly  recognized  that  right.    What. services 
were  aelucdb/  rendered  by  Mr.  Irvin  in  this  case?    He  sued 
out  a  summons  of  garnishment  against  the  Southwestern  Rail- 
road Company,  which  was  never  served,  obtained  Scxitt's 
promise  to  pay  Parker's  debt  in  three  installments,  one  of  which 
only  he  collected,  (to-wit:)  $600  00,  and  paid  the  same  to 
Parker,  less  $100  00,  which  he  retained;  wrote  several  lett^:^ 
to  Parker  about  the  daim,  and  that  is  all,  so  far  as  the  record 
disposes.    There  is  no  evidence  in  the  record  what  those  d^- 
vices  aetuaJbf  rendered  were  worth.    The  attorneys  who  testi* 
fied  in  the  case,  stated  that  under  ^  circumstances,  they  would 
consider  $300  00,  or  twenty  percent.^  a  reas(«able  fee.      What 
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were  the  circumstanoes  on  which  they  founded  their  opinion? 
The  main  circumstances  appear  to  have  been,  that  Scott  was 
insolvent,  and  Parker  got  his  money,  two-thirds  of  which  he 
collected  himself,  under  the  arrangement  he  made  with  Scott 
for  its  payment    This  testimony  does  not  prove  what  the 
services  custually  rendered  by  th^  plaintiff  were  worth,  as  the 
law  requires.    The  opinion  of  the  attorneys  who  testified  in 
the  case,  was  evidently  based  on  the  assumption  that  the  plain- 
tiff secured  and  collected  the  whole  debt,  whereas,  the  evidence 
in  the  record  clearly  shows  that  he  only  secured  and  collected 
one-third  part  of  it,  Parker  himself,  having  secured  and  col- 
lected the  other  two-thirds.     If  Mr.  Irvin  had  made  a  special 
contract  with  Parker  to  collect  the  Ji.  fa.  for  twenty  per  cent, 
on  the  amount,  or  for  any  other  specific  sum,  and  Parker  had 
interferred  and  settled  the  same  with  Scott  without  his  know- 
ledge and  consent,  then  Mr.  Irvin,  as  his  attorney,  could  have 
required  him  to  pay  the  amount  he  agreed  to  pay.     In  other 
words,  Parker  could  not  defeat  his  right  under  his  special 
contract,  by  a  settlement  of  ibe  claim;  but  there  was  no  spe- 
cial contract^  and  the  plaintiff  can  only  recover,  under  the 
law,  for  the  services  actually  rendered. 

In  my  judgment,  the  verdict  lendered  by  the  jury  in  this 
ca.<e  is  oontraiy  botli  to  the  law  and  the  evidence.     Under  the 
law,  the  plaintjff  was  only  entitled  to  recover  for  services  ae- 
ttially  rendered,  and  the  evidence  does  not  show  what  the  ser- 
vices actually  rendered  in  the  case  by  the  plaintiff  were  worth. 
The  law  has  wisely  declared  the  rule  in  all  cases  where  no 
^peciul  eofUraet  is  made  between  attorney  and  client,  and  the 
Courts  should  enforce  it.    Tbe  object  of  the  law  was  to  pre- 
vent the  introduction  of  just  such  hypothetical  and  specula- 
tive testimooy,  in  relation  to  attorneys'  fees,  as  was  introduced 
on  the  trial  of  this  ease,  and  to  confine  the  investigation  to 
the  services  aduaUy  rendered  by  tbe  attorney.    The  statute 
of  limitations  was  not  pleaded  in  the  Court  below,  and  there- 
*f>re,  could  not  properly  be  considered  by  the  Court. 

In  view  of  the  fects  contained  in  tbe  record  and  the  law 
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applicable  thereto^  I  am  of  ihe  opim<m  that  the  jndgmeot 
of  the  Coart  below  should  be  reversed,  and  a  new  trial  grant- 
ed. 


Camp  &  Kemp  d  al.^,  plaTntiffi  in  error^  ««.  S.  Mates,  a»> 

signee,  et  al.,  defendants^  in  error. 

1.  An  aoAljaifl  of  sectioos  8042,  dOSd,  806S,  4148,  and  4144,  of  inriD's 
Revised  Code,  shows  that  when  aD>aadttor  or  master  in  ckaneeiy  mskes 
a  report  apon  matters  of  aceonnt  referred  to  hioK  the  party  sgtinst 
whom  the  report  operates  may  file  two  classes  of  exceptions :  first,  for 
alleged  errors  of  law  on  the  part  of  the  referee ;  secondly,  fbr  alleged 
errors  in  his  report  as  to  the  facts  fonnd.  The  first  is  for  the  exdostve 
eonsideratioa  of  the  Conrt,  node?  seetion  3083;.  The  &cts  (band  by 
the  report  are  for  the  consideration  of  the  Conrt  in  the  first  instance, 
afler  which,  if  approved  by  him,  the  report  becomes  prima  facte  eri- 
dence  of  their  tmth,  snbject  to  be  orerthrown  by  testimony  before  Uie 
jury. 

2.  On  the  trial  of  issaes  raised  by  exceptions  to  an  auditor* s  report, 
which  has  been  approved  by  the  Jndge,  the  facts  reported  will  be  takei 
as  tme,  unless  rebutted  by  evidence,  or  unlesa  the  record  shows  thsi 
evidence  to  rebat  thenv  was  offered  and  illiegally  rejected  by  the  €oeft. 

Z.  An  assignment  for  the  benefit  of  creditors  by  an  insolveitt  debtor,  the 
terms  of  which  contemplate  that  it  is  to  be  signed  by  all  the  creditors, 
is  binding  on  none  unless  all  sigp. 

4.  Where  such  an  assignment  has  been  agreed  to  by  a  portion  of  the  cred- 
itors, who  file  a  bill  to  enjoin  other  creditors,  (whose  claims  are  in 
judgment,  and  who  are  proceeding  to  levy  on  the  property  assigned,) 
and  compel  them  to  oon»e  in  under  the  assignment,  an  assent  by  the 
Isjtter  to  an  order  granting  the  ir^unctixm,  appointing  a  receiver,  aad^ 
also,  an  auditor,  to  audit  the  accounts  and  report  upon  their  amonnu 
snd  priorities,  will  not  amount  to  an  assent  by  the  fevying^  ereditoi*  to 
the  assq^nmeni,  even  though  they  may  not  have  filed  any  ple%  domor- 
rer,  or  answer  to  the  bill. 

5.  If  the  Judge  holds,  erroneously,  that  an  assignment  partially  exe> 
cuted,  as  above  indicated^  is  the  law  of  the  case,  but  that  by  ils  provi- 
sions, the  assets  were  to  be  divided  according  to  legal  priorities,  and 
the  judgment  of  the  Court,  (to  whom  both  the  law  and  facts  wer»,  by 
agreement,  submitted  without  a  jury,)  so  divides  them,  this  Court  wiU 
not  grant  a  new  trial,  even  though  the  construction  of  the  terms  of  tlia 
assignment  by  the  Judge  was  incorrect,  and  there  was  no  exception 
taken  by  the  opposite  party  tCK  his  ruling,  that  th»  assi^Ukent ««»  ih« 
law  of  the  caaSb 
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6.  Laborers'  liena,  under  the  Constitution,  attack  from  the  time  of  the 
performauce  of  the  labor.  Their  inception  is  not  postponed  until  fore- 
closure. 

7.  Partnership  assets  must  first  satisfy  partnership  debts,  before  individ- 
ual debts,  or  debts  of  a  former  partnership  of  which  one  of  the  present 
firm  was  a  member,  can  be  paid. 

8.  Where  an  exception  to  an  auditor's  report  directly  contradicts  the  re- 
port, the  former  should  be  supported  by  proof. 

9.  It  is  not  necessary,  under  our  practice,  that  an  auditor  should  append 
to  his  report  the  evidence  on  which  it  is  based. 

Warhsr,  Chief  Jnstice,  dissented. 

Exoeptions  to  report  of  auditor  or  master.  Chancery  prac- 
tice. Laborer's  and  mechanic's  lien.  Partnership  assets. 
Alignment  by  insolvent  debtor.  Before  Judge  Strozier. 
Dougherty  Superior  Court    May  Adjourned  Term,  1872. 

For  the  &cts  of  this  case,  see  the  opinions. 

D.  H.  Pope  ;  Hines  &  Hobbs,  for  plaintiffs  in  error. 

Vason  &  Davis  ;  G.  J.  Wright  ;  L.  P.  ?D.  Warrex  ; 
F.  M.  Harper,  by  Clark  &  Goss,  for  defendants. 

Montgomery,  Judge. 

In  October,  1871,  Schaub  &  Lawton,  contractors  on  the 
Brunswick  and  Albany  Railroad,  fitiled.  On  the  31st  of  Oc- 
tober, they  made  an  assignment  of  all  their  property  for  the 
l)encfit  of  their  creditors,  of  which  instrument  the  following 
is  a  copy : 

"  GEORGIA — ^Dougherty  County  : 

"  This  indenture,  made  between  Greorge  Sdiaub  and  Henry 
R.  Lawton,  parties  using  the  firm  name  and  style  of  Schaub 
&  Lawton,  of  the  one  part,  and  Samuel  Mayer,  of  the  second 
part,  and  the  creditors  of  Schaub  &  Lawton,  of  the  third  part, 
witneaseth,  that  the  said  Schaub  &  Lawton,  for  and  in  consid- 
eration of  the  sum  of  $1  00,  to  them  in  hand  paid,  and  foj^ 
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the  paTment  of  all  tbeir  just  debis,  and  to  prevent  waste  of 
thdr  valuable  property  hy  usele»  litigatioiiy  being  tbemsdve^ 
unable  to  meet  their  obligations  by  the  nnexpected  &iliire  of 
H.  I.  Kimball  &  CcMnpanj,  do  hereby  g^ve^  gnuit^  ^aeiga,  and 
transfer  to  Samuel  Mayer,  of  Doagfaerfy  county,  in  aud  State, 
.  and  his  ii6Bigns>  the  following  property :  Two  work  horses,  one 
roan  and  one  don ;  thirty-dght  mules — {these  mules  and  horses 
in  possesion  of  the  employees  of  said  Schaub  A  Lawton,  on  the 
line  of  the  BrunsMrick  and  Albany  Sailioad,  from  Albany  to 
the  end  of  tiieir  line,  in  Randol[^  county,  but  to  be  assembled 
at  one  place  near  Albany ;)  also,  one  foor-horse  wagon  and 
harness,  (ibur  sets;)  four  two-horse  wagons,  and  two  sets  of 
harness  for  each  wagon ;  thiriy-siz  working  dump  earts,  and 
one  set  of  harness  for  each  cart;  one  steam  engine  and  fixtures 
and  ajqxirtenances,  consisting  of  boiler,  shafting,  etc ;  three 
pile  drivers  and  appurtenances,  (one  at  Chickasawhachie,  two 
at  Tallahassee;)  one  lot  carpenter^s  tools;  thirty-five  tents, 
now  in  possesion  of  their  hands;  one  large  lot  of  grading 
tools^  consisting  c^  shovels,  picks^  mattocks,  wheelbarrows, 
axes^  hoes,  etc.,  used  by  their  hands ;  oae  largp  lot  of  cooking 
utensils ;  one  large  lot  of  commissary  utensils^  sodi  as  scales, 
knives,  etc. ;  two  sets  blac^mith's  tools — all  of  which  prop- 
erty is  scattered  on  the  line  of  the  said  Brunswick  and  Albany 
Sailroad,  on  their  work  as  aforesaid.    To  have  and  to  hold 
said  jNx>perty  to  him,  said  Samuel  Mayer,  upon  trust,  to  adver- 
tise thirty  days  for  all  claims  against  said  firm  of  Sdiaub  & 
Lawton,  and  upon  ten  days'  notice,  to  sell  said  property,  at 
public  or  at  private  sale,  as  said  Mayer  may  determine  to  be 
best ;  and  upon  such  sale,  to  equally  divide  the  proceeds  thereof 
between  said  creditors  of  Schaub  &  Lawton,  and  take  up  said 
claims  (as  a  voucher  for  himself,)  to  the  amount  thereof,  deduct- 
ing all  expenses  incurred  by  him ;  and  the  said  Mayer,  on  his 
part,  accepts  this  trust,  and  agrees  to  carry  it  oat  effectoally 
and  fiiithfuUy.    And  all  o£  the  creditors  of  said  SduHub  & 
LawtcxQ  agree  to  this  assignment,  as  witness  their  s^natnres 
thereto;  but  said  Mayer  proceeds  and  sells  said  pro|ierty, 
whether  they  consent  or  not 
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''In  witness,  the  parties  have  hereto  set  their  hands  and 
seals,  this  the  31st  day  of  October,  1871. 
"  Attest : 
"R.  K.  HINES,  N.  P.  [L.  8.] 

(Signed)       "  Schaub  &  Lawton,  [l.  s.] 

"  G.  J.  Wright,  [l.  s.] 

"  Attorney  for  Speight,  Sullivan  et  cU. 

"  Samuel  Mayeb  &  Company,        [l.  s.] 
"  Vason  &  Davis,  [l.  s.] 

"  Attorney  for  Walker  &  Kindrick. 

"  Camp  &  Kemp,  [l.  s.] 

"  Atkinson  &  Company  d  al,         [l.  s.] 
"  F.  M.  Harper,  per  D.  A.  Vason,  [l.  s.] 

"  For  Dawson  creditors/^ 

On  their  &ilure,  sundry  laborers,  either  in  their  own  im- 
mediate  employment  or  that  of  their  sub-oontractors,  sued  out 
fi.  Job.  on  their  allied  laborers'  liens,  under  the  Act  of  1869 — 
many,  if  not  all  of  them,  before  an  Ordinary.     The  assign- 
ment was  not  signed  by  all  of  the  judgment  creditors  of  Schaub 
&  Lawton.     Upon  the  suing  out  and  levy  of  the  laborers' 
fi.  fas^j  the  assignees  and  certain  creditors,  who  had  signed  the 
instrument,  filed  a  bill  to  carry  out  the  assignment,  and  pray- 
ing an  injunction  against  the  levying  creditors,  alleging  that, 
''your  orators  had  well  hoped  that  said  parties  (meaning  the 
levying  creditors)  would  not  have  acted  thus  to  defeat  the  very 
object  in  making  such  assignment,  but  woul^d  have  come  in 
and  accepted  their  debts  under  said  assignment.    But  now  so 
it  is,  may  it  please  your  honor,  that  the  said  parties  and  their 
confederates,  on  first  one  pretense  and  then  another,  continue 
their  ill^al  course,  and  refuse  to" — «.  6.,  refuse  to  accede  to 
the  terms  of  the  assignment.    Some  of  the  creditors,  after  the 
bill  was  filed,  seem  to  have  come  in  and  signed  it.    All  never 
did.     The  bill  also  prayed  the  appointment  of  a  receiver. 
No  answ^  was  filed,  but  all  the  creditors,  including  one  hold- 
ing a  United  States  Court  fi,  fa,j  issued  on  a  judgment  ob- 
tained April  22d,  1869,  against  Mosher,  Thomas  &  Schaub^ 
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(of  which  firm  Schaub  waa  formerly  a  member,)  came  in  by 
their  counsel  and  agreed  to  an  order  granting  the  injunction 
as  prayed  for,  appointing  a  reoeiver,  and  that  an  auditor  be 
appointed  to  hear  proof  of  the  amount  and  priority  of  eadi 
claim.  The  auditor,  after  hearing  evidence,  made  his  report, 
in  which  he  says  ^'  he  has  carefully  examined  and  weighed  att 
the  evidence  submitted  to  him  by  the  parties  in  interest.  This 
evidence  consisted  principally  of  the  claimants,  defendants, 
the  clerks  of  defendants,  the  books  of  defendants,  the  evidence 
of  sub-contractors,  and  documentary  evidence.''  His  finding 
is  in  favor  of  the  priority  of  the  laborers'  liens.  To  that  r^ 
port^  the  following  exceptions  were  filed : 

*'S.  Mayer  vs.  Schaub  &  Lawton. 

''And  now  comes  Hines  &  Hobfas,  attorneys  for  sundry  credi- 
tors, and  file  the  following  exceptions  to  the  said  report  of  the 
said  auditor: 

'^  Ist.  Because  said  fund  coming  into  Court  under  a  deed  of 
assignment,  all  creditors  claim  pro  raia  under  that  deed,  and 
after  paying  Court  cost,  auditor's  fees  and  attorney's  fees,  there 
is  no  preference  or  priority  in  favor  of  any  creditor,  but  they 
must  all  come  in  pro  rata,  and  so  much  of  said  report  as  gives 
any  preference  is  illegal, 

''2d.  Because  if  there  is  any  priority  or  preference,  the  lien 
of  the  fi.  fa.  of  John  Yogt  &  Company  vs.  Mosher,  Thomas 
&  Schaub,  dated.  1st  November,  1869,  fi>r  $2,316  05,  is  the 
oldest  lien  against  said  G.  Schaub,  and  should  be  ^d  before 
any  other  debt  whatever  in  said  case  and  said  auditor's  report, 
giving  no  lien  to  said  fi.  fa.,  is  ill^aL 

''3d.  That  said  laborer's  liens  have  no  lien,  except  from  the 
date  of  their  foreclosure,  and  being  subsequent  to  the  assign- 
ment, which  carried  the  title  out  of  Schaub,  they  have  no  lien 
in  this  case,  and  that  said  lien  fi.  fas.  are  ill^ally  issued, 
being  issued  by  the  Ordinary  of  Terrell  county,  who  had  no 
.  authority  to  issue  them. 
«  ^'4th.  That  said  report  does  not  show  any  testimony,  show- 
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iDg  that  the  said  pretended  Hens  were  in  fevor  of  persons  who 
absolutely  or  by  themselves  did  the  work. 

"  5th,  And  for  further  objections  to  the  auditor's  report,  we 
Bay  that  the  evidence  showed  that  the  most  of  the  laborers 
were  the  hands  of  the  sub-contractors,  and  if  they  had  any 
lien  they  only  had  a  lien  upon  the  property  of  the  sub-con- 
tractors and  not  a  lien  upon  the  property  of  Schaub  &  Lawton. 

"6th.  That  it  appeared  by  the  testimony  of  G.  Schaub  and 
B.  A.  Hatcher  before  said  miaster,  that  the  laborers  who  claimed 
a  Hen  on  said  firm  of  Schaub  &  Lawton  worked  for  W.  L. 
Burgay  and  other  sub-contractors,  that  they  did  not  work  for 
Schaub  &  Lawton,  but  Schaub  &  Lawton  gave  due  bills  for 
the  amounts  by  Hatcher,,  agent,  and  assumed  the  debts,  and 
charged  the  amounts  to  each  sub-contractor  on  their  books." 

"exceptions  to  auditor's  repoet. 

*' Samuel  Mayer,  assignee^  Gamp  &  Kemp,  Speight  et  al,  vs.  J". 
W.  Kemp,  sheriff,  and  Atkinson  &  Company,  of  Dougherty 
county,  sheriff'  of  Terrell,  and  sheriff  of  Randolph. 

** Bill  FOR  Injunction,  etc.,  Douohbrtt  SupERroR  Court. 

"And  now  comes  Samuel  Mayer,  Kemp  &  Camp,  and 

Speight  and  except  to  the  report  of  the  auditor,  William  E. 
Smith,  on  the  following  grounds: 

"1st.  Because  the  assignment  made  by  defendants  trans- 
ferred tlie  property  to  the  creditors  generally,  without  any 
preference  or  priority  to  any  party,  but  to  be  equally  distribu- 
ted among  all  the  creditors;  that  no  lien  of  a  laborer  or 
mechanic  having  been  foreclosed  prior  to  said  assignment,  the 
hens  by  the  terms  of  assignment  were  lost,  and  they,  there- 
fore, except  to  the  report  so  far  as  it  prefers  the  laborer  or 
mechanic  to  other  creditors. 

"  2d.  Because  the  report  allows  the  laborers  a  priority  over 
exceptors,  when  the  claims  are  for  provisions  furnished — mate- 
rial furnished,  and  stand  on  the  same  footing  with  laborers, 
even  without  assignment. 

"3d.  Because  the  report  allows  the  laborers  and  mechanics 
more  than  are  really  due  them,  and  we  except  to  the  report  on 
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that  groand^  and  further,  because  the  auditor  refused  to  allow 
proof  as  to  the  amount  due  the  laborers  hy  the  introductioo 
of  the  original  books  of  entry  of  defendants,  the  same  being 
made  up  fcom  the  weekly  reports  of  the  foremen  in  the  employ 
of  defendants — ^the  foremen  having  scattered  to  parts  unknown 
and  their  evidence  not  being  at  the  time  attainable. 

«G.  J.Wbioht, 
.    "D.H.POPB, 

''HiNES  &  HOBBS, 

^^  Exceptors'  attorneys." 

''And  now  oomes  Camp  &  Kemp  and  other  creditors  of 
Schaub  &  Lawton,  and  by  way  of  amendment  to  their  ex- 
ceptions, filed  for  further  exception,  say : 

''  1st.  That  said  report  fails  to  furnish  the  evidence  on  whidi 
the  auditor  allowed  the  claims  reported  in  the  case  of  eacb 
and  every  laborer,  mechanic  and  caq)enter — ^that  it  simply 
calls  the  claimant  a  mechanic,  laborer,  overseer  or  carpenter, 
without  giving  the  proof  necessary  to  constitute  such  a  voca- 
tion or  occupation — ^that  such  a  thing  as  a  laborer  and  other 
occupations  cannot  be  made  to  exist  by  imagination  in  the 
Courts,  but  the  &ct  must  be  made  to  appear  by  competent 
proof,  which  the  report  fiuls  to  show,  and  on  which  point  this 
Court  could'  make  no  decision  without  the  evidence,  and  that 
those  laborers  were  laborers  of  sub-contractors. 

^'2d  That  if  the  evidence  was  appended  to  the  report  it  would 
show  that  nearly  or  all  the  laborers  or  a  great  many  of  them 
were  the  laborers  of  sub-contractors,  and  not  employed  by 
Schaub  &  Lawton,  and  that  Schaub  &  Lawton  were  not  di- 
rectly interested  or  liable  for  the  payment  of  the  hands,  and 
that  the  auditor  erred  in  allowing  the  lien. 

''3d.  That  Schaub  &  Lawton  were  not  directly  liable  for 
the  wages  due  laborers  of  sub-contractors,  and  the  evidaQoe, 
if  appended,  would  so  show. 

"4th.  That  the  report  should  show  all  the  evidence  on  each 
claim,  so  this  Court  could  see  that  all  the  points  were  l^ally 
decided  by  the  auditor,  which  it  £iils  to  do,  and  which  evi* 
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denoe  the  auditor  failed  to  attach,  and  that  the  report  &ils  to 
show  that  the  deed  of  assignment  was  before  the  auditor,  and 
the  points  made  that  the  assignment  gave  all  the  property  to 
the  creditors  equally,  and  that  the  creditors  objected  to  any 
priority  to  laborers,  and  that  there  was  an  agreement  that  the 
creditors  should  have  the  money  pro  rata. 

"D.  H.  Pope, 
"G.  J.  Wright, 

"  HiNES  A  HOBBS, 

Exceptors'  Attorneys." 

Which  were  submitted  by  agreement  to  the  Court,  without 
a  jury,  and  were  by  him  overruled,  and  the  report  made  the 
judgment  of  the  Court. 

It  does  not  appear  that  any  evidence  was  offered  to  sustain* 
the  exceptions.    Upon  their  being  overruled  the  bill  of  ex- 
ceptions was  sued  out,*  and  among  the  assignments  of  error 
the  following  appeara : 

"  3d.  That  the  Court  after  holding  properly  that  the  deed 
of  assignment  irom  Schaub  &  Lawton  to  Samuel  Mayer  was 
the  law  of  the  case  as  to  priority,  erred  in  construing  the 
words  '  eqaally  divide  the  proceeds  between  said  creditors/  in 
said  deed  of  assignment  to  mean  equally  divide  according  to 
the  priorities  created  by  law,  and  then  holding  that  Vogt  & 
Company  had  no  lien  on  the  fund.'' 

The  question  for  this  Court  to  determine,  is  whether  the 
Court  below  erred  in  overruling  each  and  every  exception  to 
the  auditor's  report,  and  in  making  it  the  judgment  of  the 
Court. 

I.  To  determine  this,  it  is  necessary  to  construe  the  3042d, 
3082d,  3083d,  4143d,  and  4144th  sections  of  the  Code.  An 
analysis  of  these  somewhat  conflicting  sections  results,  it  ap- 
pears to  me,  as  follows,  where  matters  in  issue  are  referred  to 
a  master  or  auditor : 

Ist,  The  referee  is  to  hear  evidence,  investigate  accounts, 
and  report:  Sections  3082,4143. 

2d.  The  report  so  made  may  be  objected  to  on  the  ground 
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of  illegal  rejection  or  admifision  of  evidenoe,  or  any  other 
ground  impeaching  its  propriety,  which  objeotions  shall  be 
heard  and  decided  by  the  Court.  The  report,  if  accepted  by 
the  Court,  is  to  be  admitted,  on  the  trial  before  the  jury,  as 
evidence,  ''with  such  instructions,  as  to  the  etkct  to  be  given 
to  it,  as  the  Court  shall  give  under  the  ciroumstanoes  of  each 
case :"  Section  3083. 

3d.  After  allowance  by  the  Courts  the  report  is,  prima  fadey 
the  truth  as  to  the  facts  reported,  but  the  party  against  whom 
it  operates  may  file  his  exceptions  within  the  time  allowed  bv 
the  Court,  and  the  truth  or  falsity  of  the  fecta  found  by  the 
report  is  submitted  to  a  jury,  who  are  to  pass  upon  each  ex- 
ception, so  far  as  it  excepts  to  the  facts  reported,  seriatim: 
Sections  3042,  4144.    What  are  the  "objections"  to  be  heard 
and  decided  by  the  Court  under  section  3083  ?    None  bnt  er- 
rors of  law,  on  the  part  of  the  master,  as  I  understand  it 
No  other  reading  suggests  itself  which  will  recondle  this  sec- 
tion with  sections  3042  and  4144.    The  latter  part  of  the  sec- 
tion would  seem  to  warrant  this  interpretation.    The  report, 
when  finally  accepted  by  the  Court,  shall  be  admitted  as  evi- 
dence to  the  jury,  with  such  instructions  zsioihe  effed  to  be 
given  to  it  as  the  Court  shall  give  under  thecireumstanoesof 
each  case.    Exceptions,  then,  to  a  master's  or  an  auditor's  re- 
port, are  of  two  classes :  first,  exceptions  for  alleged  errors  of 
law;  secondly,  exceptions  for  allied  errors  of  fiwit.    Upon 
the  first,  the  Court  alone  is  to  pass,  under  section  3083.    Upon 
the  second,  the  Court  passes,  in  the  first  instance,  when,  if  iqp* 
proved  by  him,  they  are,  prvnuifaciey  true,  subject  to  be  over- 
turned by  testimony  before  the  jury.    In  practice,  1  have  never 
known,  where  the  exceptions  are  to  facts  found,  the  exceptions 
formally  submitted  to  thei  Court  for  its  approval,  in  the  first 
instance,  as  required  by  section  3042.    The  proceedings  are 
always  conducted  under  section  4144,  which  does  not  require 
the  exceptions  to  be  approved  by  the  Court  in  the  first  instance. 
This  may  be  accounted  for  by  the  fact,  that  a  reference  is  sel- 
dom had,  unless  the  case  involve  matters  of  account,  and  sec- 
tion 4141  applies  specially  to  that  class  of  cases.    A  part  of 
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the  exceptions  in  this  case  oome  under  one  of  the  two  classes 
above  mentioned^  and  a  part  under  the  other.  The  exceptions 
for  allied  error  of  law  on  the  part  of  the  auditori  ma^  be 
thus  stated : 

1st.  Because  he  found  the  assignment  invalid  as  against 
creditors  claiming  liens ;  or,  which  is  the  same  thing,  because 
he  interpreted  the  assignment  as  providing  for  a  division 
among  the  creditors  according  to  the  priorities  established  by 
law. 

2d.  Because  he  found  against  the  priority  of  the  United 
States  Court  execution  over  all  others,  and  especially  found  it 
inferior  to  the  laborers'  liens. 

3d.  Because  he  found  that  the  laborers'  lien  attached  from 
the  date  of  the  work  done,  and  was  not  postponed  until  fore- 
closure, and  that  the  foreclosure  before  the  Ordinary  was  l^al« 

4th.  Because  the  auditor  Defused  to  allow  proof,  as  to  the 
amount  due  to  the  laborers,  by  the  introduction  of  the  original 
books  of  entry  of  Schaub  &  Lawton. 

5th.  Because  the  auditor  failed  to  attach  to  his  report  the  evi- 
dence upon  which  it  is  founded.  The  exceptions  to  the  facts 
found  are  numerous,  but  may  be  classed  under  one  head,  to- 
wit :  because  the  finding  is  contrary  to  the  evidence. 

II.  I  will  dispose  of  the  last  first.  If  it  be  true  that  any, 
or  many,  of  the  findings  upon  the  facts  are  untrue,  the  report 
was  only  prima  fade  evidence  of  their  tnith,  and  the  objectors 
should  have  introduced,  or  offered  to  introduce,  proof  to  re- 
but it.     The  rec(»xl  fiiils  to  show  any  such  effort  on  their  part. 

III.  Was  any  error  of  law  committed  by  the  auditor  ?  If 
he  held  the  assignment  invalid,  I  think  the  Ruling  correct,  be- 
cause by  its  terms  it  could  only  be  binding  on  any  one  when 
signed  by  all  the  creditors.  The  bill  itself  states  that  many 
infused  to  sign.  Some  signed  afler  the  filing  of  the  bill,  but 
all  never  have  signed.  If  one  refuse,  it  fails  to  bind  any«  If 
the  auditor  held  the  assignment  valid,  but  gave  an  erroneous 
interpretation  to  it,  to-wit :  that  under  it  the  debts  were  to  be 
paid  according  to  legal  priorities,  the  error  is  immaterial — a 
correct  result  is  arrived  at. 
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lY.  But  it  is  said  the  bill  having  been  filed  to  carry  the 
assignment  into  effect,  and  the  contesting  creditors  having 
come  in  under  it,  and  agreed  to  be  enjoined  and  to  refer  to  an 
auditor,  they  must  be  taken  to  have  assented  to  the  assign- 
ment. I  cannot  see  this.  They  were  brought  into  Court  by 
compulsory  process.  As  I  view  it,  the  consent  order  was 
solely  intended  to  expedite  the  case,  no  one  waiving  any  rights 
not  embraced  in  the  order.  The  bill  seeks  to  enjoin  the  le\7- 
ing  creditors  upon  the  express  ground  that  they  refuse  to  agree 
to  the  assignment.  The  consent  to  this  order  can  hardly 
commit  them  more  than  a  demurrer  to  the  bill  would  have 
done,  and  this  would  only  admit  that  they  did  refuse  to  be 
bound  by  the  assignment.  Again,  how  can  this  consent  order 
commit  the  defendants  to  an  equal  division  of  the  proceeds  of 
the  property  any  more  than  it  commits  their  opponents  to  a 
division  according  to  legal  priorities  ?  The  order  roquires  the 
auditor  to  report  upon  the  legal  priorities  of  the  debts.  Where 
the  necessity  of  such  a  report  if  all  had  agreed  to  an  equal 
division?  Indeed,  the  main  object  of  the  reference  seems  to 
have  been  the  ascertainment  of  the  l^al  priorities.  No  diffi- 
culty appears  to  have  existed  in  ascertaining  the  amounts  of 
the  various  claims;  for  the  auditor  in  his  report  says,  "there 
has  been  but  little  difficulty  in  ascertaining  the  amounts  due 
claimaints,  as  in  most  cases  the  amounts  were  agreed  to,  or 
the  evidence  was  so  clear  as  not  to  admit  of  much  doubt  The 
only  diffieutty  experienced  by  the  auditor  was  in  asoertaimng 
and  fixing  the  lien  of  respective  claimants.  This  he  has  done 
to  the  best  of  his  ability  in  view  of  all  the  circumstances  and 
cimfliding  rights,^^  In  the  light  of  this  statement  of  the  au- 
ditor, it  is  submitted  that  the  consent  order  of  reference  com- 
mits the  parties  much  more  thoroughly  to  the  position  that 
the  division  was  to  be  according  to  legal  priorities  than  that  it 
was  to  be  pro  raJta  among  all  the  creditors.  The  bill  was  not 
taken  pro  confesso,  and  if  it  had  been  I  apprehend  ndther 
complainants,  nor  their  counsel,  in  their  absence,  would  have 
sworn  that  the  levying  creditors  had  agreed  to  be  bound  by 
an  assignment  which  they  had  refused  to  sign.    Those  credi- 
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tore  were  present  in  Court,  through  their  counsel,  asserting 
their  right  to  priority  of  payment;  that  because  they  failed 
to  embody  their  defense  (vrhich  consisted  in  a  single  legal 
proposition)  in  a  written  answer,  they  should  therefore  be  held 
to  have  assented  to  the  assignment^  which  the  bill  alleges  they 
refused  to  do,  and  this  in  the  absence  of  any  order,  even, 
taking  the  allegations  of  the  bill  as  confessed,  strikes  my  mind 
as  a  somewhat  startling  legal  proposition.     The  truth  evi- 
dently is,  that  no  point  was  made  on  the  want  of  an  answer, 
and  the  counsel  proceeded  to  argue  the  legal  question  without 
regard  to  the  state  of  the  pleadings,     A  loose  practice,  per- 
lmi>6,  but  not  quite  so  pregnant  with  such  momentous  conse- 
<|uenoes  as  is  claimed  by,  what  appears  to  me  to  be  a  too  close 
adherence  to  the  foi'ms  of  proceedings.     Nor  can  I  see  that  a 
failure  to  move  a  dissolution  of  the  injunction  committed  the 
levying  creditors  to  the  assignment.     They  were  quite  will- 
ing that  the  scattered  property  should  be  collected  by  a  re- 
ceiver and  sold  to  the  best  advantage,  instead  of  having  to 
levy  on  it  along  a  long  line  of  railway,  wherever  found,  and 
to  sell  it  at  great  sacrifice,  thus  exhausting  the  assets  without 
paying  the  debts.     But  they  were  all  the  time  insisting  on  the 
priority  of  their  liens.     To  use  a  fiivorite  expression  of  the 
learned  lawyer  whose  views  upon  this  subject  I  am  combat- 
ting, to  consent  "that  the  injunction  prayed  for  should  be 
granted,  the  property  included  in  the  deed  of  assignment  sold, 
the  flinds  arising  therefrom  be  distributed  according  to  the 
evidence  and  the  law,"  is  one  thing;  to  assent  to  be  bound  by 
the  assignment  and  waive  priorities,  is  another,  and  quite  a 
difierent  thing.    In  short,  the  whole  case  is  embraced  in  the 
following  nutshell,  and  was  so  understood  by  counsel :     Did 
>Schaub  &  Lawton  have  the  power  to  bind,  and  did  they  bind, 
etc.,  their  creditors,  against  their  consent,  by  the  assignment? 
And  this  depended  on  whether  the  laborers'  liens  took  effect 
from  the  time  of  performance  of  the  labor,  or  only  from  the 
time  of  foreclosure ;  and  upon  the  language  of  the  assignment. 
If  the  lien  took  effect  from  performance,  the  assignment  could 
cot  divest  it.    If  only  from  foreclosure,  and  the  language  of 

Vol,  XLvii.  28. 
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the  deed  made  an  unconditional  transfer,  it  did  bind  all  tLe 
laborers  who  had  not  foreclosed  before  the  assignment.    A  de- 
cision that  the  lien  took  efiect  from  performance  settled  tk 
case,  otherwise,  the  interpretation  of  the  instrument  controlled. 
y.  It  may  be  well  just  here  to  notice  one  of  the  argomeDts 
of  plaintiff  in  error.     It  is  urged,  that  as  the  third  assignmeat 
of  error  allies  that  the  Judge  held  the  agreement  to  be  the 
law  of  the  case,  and  no  exception  was  taken  to  the  ruling,  the 
defendants  in  error  are  bound  bj  it,  as  the  Judge  certifies  to 
the  truth  of  the  bill  of  exceptions,  that,  therefore,  the  only 
point  just  here  for  this  Court,  is  whether  the  Court  below  in- 
terpreted the  language  of  the  assignment  correctly.    It  will 
be  recollected,  that  the  Judge  sat  as  both  Judge  and  juir. 
Let  us  suppose  a  jury,  and  analyze  his  action  thus :     The  com- 
plainants offer  the  assignment  in  evidence.     It  is  admitted 
over  the  objection  of  the  creditors  who  have  not  signed,  and 
others  who  interpret  it  as  effective  only  if  all  creditors  sign  it 
The  Judge  charges  the  jury,  that  the  assignment  means  that 
the  division  under  it  is  to  be  made  according  to  the  legal  pri- 
orities of  the  debts,  and  the  jury  render  a  verdict  in  aoc»id- 
ance  with  the  charge.    The  defendants,  under  the  interpr^- 
tion  of  the  contract  by  the  Court,  do  not  except  to  his  ruling, 
admitting  it  in  evidence.     Complainants  except,  and  allege 
the  Court  erred  in  his  construction  of  the  instrument    This 
Court  is  of  opinion,  that  he  did  err  in  his  interpretation  of  the 
assignment,  but  are  also  of  opinion,  that  the  instrument,  not 
having  been  signed  by  all  the  creditors,  and  Schaub  &  Lawton 
not  having  any  power  to  divest  laborers'  liens  without  the 
consent  of  the  laborers,  ought  never  to  have  gone  to  the  jury,  and 
that  their  verdict  is  legally  right.     Would  a  new  trial  be 
granted  ?    I  think  not,  because  a  new  trial  could  be  of  no 
service  to  complainants,  under  the  interpretation  now  placed 
upon  the  assignment  by  this  Court.     It  would  necessarily  be 
rejected  as  evidence  on  the  second  trial,  and  with  it  complain- 
ants' whole  case  fitlls.     A  new  trial  will  not  be  granted,  of 
course,  for  misdirection  of  the  Judge,  if  it  appears  that  jostice 
has  been  done :  33  Georgia,  173,  207;  2  Tidd's  Pr.,  908,  (n.,) 
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and  authors  cited.  Nor  where  a  different  verdict  would  not 
be  allowed  to  stand :  30  Georgia,  278,  476,  958 ;  16  Georgia, 
368, 

VI.  I  will  next  consider  the  third^alleged  error  of  law  on 
the  part  of  the  auditor,  as  by  that  the  second  must  be  con- 
trolled.    The  laborer's  lien  attaches  from  the  time  the  work 
is  done,  and  is  not  postponed  until  foreclosure :  43  Georgia,  9. 
So,  at  least,  says  one  member  of  the  Court  in  the  case  cited ; 
and,  after  carefully  reading  the  Constitution,  I  am  compelled 
to  agree  with  him.     That  provides  that  mechanics  and  laborers 
shall  have  liens  upon  the  property  of  their  employers  for  labor 
performed  or  material  furnished,  and  the  Legislature  shall  pro- 
vide for  the  summary  enforcement  of  the  same.     But  suppose 
the  Legislature  fail  to  provide  for  the  nummary  enforcement 
of  the  lien,  does  it  follow  that  it  cannot  be  enforced  ?    Coujd 
not  the  mechanic  or  laborer  go  into  a  Court  of  law  or  equity, 
as  the  case  might  require,  and  ask  that  it  be  enforced  ?    If 
this  is  so,  and  the  lien  does  not  exist  until  foreclosure,  wherein 
does  it  differ  from  the  lien  of  an  ordinary  judgment  in  the 
case  supposed  ?    The  mere  neglect  of  the  Legislature  to  pro- 
vide a  summary  remedy,  would  deprive  this  class  of  persons 
of  a  constitutional  right.    The  policy  of  this  law  may  be  very 
questionable,  as  argued.    This  Court  is  not  the  judge  of  that. 
Nor  does  it  follow,  because  these  liens  date  from  the  time  of 
the  performance  of  the  work,  that,  therefore,  they  override  the 
claims  of  bona  fide  purchasers  without  notice.     But  that  ques- 
tion is  not  now  before  us.     If,  then,  the  lien  dates  from  the 
time  of  performance  of  the  work,  it  makes  little  difference 
whether  the  Ordinary  is  a  proper  officer  before  whom  to  fore- 
close the  lien  or  not,  so  far  as  this  case  is  concerned.     It  seemed 
to  be  conceded  on  the  argument,  that  if  the  laborers'  liens  at- 
tached from  the  performance  of  the  labor,  that  they  ante-dated 
the  judgment  of  the  United  States  Court.    There  is,  however, 
another  completely  satisfiictory  reason  why  they  should  take 
precedence  of  that  judgment, 

VII.  To-wit :  partnership  a^ets  must  first  satisfy  partner- 
5fchip  debts  before  individual  debts,  or  debts  of  a  former  part- 
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nersbip,  of  ^hich  one  of  the  present  firm  was  a  member,  m 
be  paid.  The  converse  of  this  proposition  is  also  true  at  oom- 
mon  law :  3  Kent's  Com.,  64-66,  (8  Ed.)  The  converse,  bat 
not  the  rule  itself,  has  been  modified  in  Georgia :  CSode,  1908. 

VIII.  If  the' fourth  allied  error  is  true,  I  am  inclined  to 
think  it  would  be  a  good  ground  for  reversing  the  judgme&t 
of  the  Court  below.  But  it  is  directly  contradicted  by  the  re- 
port of  the  auditor.  He  says  he  examined  and  weighed  all 
the  evidence  submitted  by  the  parties,  and  that  it  consisted, 
among  other  things,  of  the  books  of  the  defendants.  No  ex- 
ception is  filed  to  his  report  upon  the  ground  that  his  state- 
ment is  untrue  in  this  respect,  unless  the  one  now  under  review 
be  considered  as  inferentially  charging  it  to  be  untrue,  and  if 
so,  it  is  to  that  extent  an  exception  to  a  £ict  reputed,  and 
should  have  been  supported  by  proof. 

IX.  Lastly,  I  know  of  no  rule  under  our  practice,  requir- 
ing the  auditor  to  append  to  his  report  the  evidence  upon 
which  it  is  based.  The  report  is,  prima  facie,  true,  and  the 
onvs  is  upon  the  party  attacking  it  to  produce  the  evidence  to 
overthrow  the  presumption  in  its  fiivor.  Hence  this  ground 
must  also  be  overruled,  and  the  judgment  of  the  Court  belo^ 
affirmed. 

McCay,  Judge,  concurred,  but  furnished  no  opinion. 

Wabneb,  Chief  Justice,  dissenting. 

This  was  a  bill  filed  by  the  complainants  against  the  defend- 
ants praying  an  injunction,  and  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and  effects,  specified  in 
a  deed  of  assignment,  executed  on  the  31st  day  of  October, 
1871,  by  Schaub  &  Lawton  to  Samuel  Mayer,  in  trust  for  the 
payment  of  all  their  creditors.    The  all^ations  in  the  bill 
are,  that  the  creditors  were  numerous,  the  property  scattered 
along  the  line  of  a  railroad,  in  different  counties,  and  thaV 
some  of  the  creditors  were  proceeding  to  enforce  their  reep««>- 
tive  liens  upon  the  property,  whereby,  great  damage  woo\*\ 
result  to  the  property  conveyed,  as  well  as  loss  to  the  credi- 
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tors  of  Sehaub  &  Lawton,  who  are  insolvent.     The  prayer  of 
the  bill  is,  that  the  creditors  may  be  restrained  by  injunction 
from  enforcing  a  sale  of  the  property,  under  their  respective 
liens,  and  that  a  receiver  be  appointed,  to  collect  the  property 
together,  specified  in  the  deed  of  assignment,  until  the  further 
order  of  the  Court.     This  bill  was  not  filed  for  the  purpose 
of  setting  aside  the  deed  of  assignment,  but  to  enforce  the 
execution  of  it  for  the  benefit  of  all  the  creditors  of  Sehaub  & 
La\7ton,  as  specified  in  the  deed.     The  Judge  granted  a  tem- 
porary injunction  on  the  8th  November,  1871.     On  the  18th 
November,  1871,  the  presiding  Judge  granted  the  injunction 
as  prayed  for  in  the  bill,  and  in  the  order  it  is  recited,  that 
upon  a  meeting  of  the  parties  in  this  case,  and  upon  their 
a^eement,  it  is  ordered  that  the  injunction  prayed  for  in  said 
bill  be,  and  is  hereby  granted.     It  is  further  ordered,  that 
Samuel  Mayer  be  appointed  receiver,  to  take  charge  of  all  the 
property  mentioned  and  included  in  said  deed  of  assignment, 
and  that  he  advertise  said  property,  and  sell  the  same  to  the 
highest  bidder,  at  Albany,  on  the  2d  day  of  December  next, 
for  cash.     It  was  further  ordered,  that  William  E.  Smith  be 
appointed  auditor,  to  hear  proof  of  the  amount,  and  the  pri- 
ority of  each  claim  on  said  funds,  and  that  his  report  shall 
include  the  amount  of  the  funds  which  the  receiver's  sale  shall 
show  subject  to  distribution,  and  the  amount  that  may  be  due 
each  creditor  according  to  the  evidence  and  the  law. 

The  property  of  Sehaub  &  Lawton,  specified  in  the  deed 
of  assignment,  was  sold  by  the  receiver,  under  the  order  of 
the  Court  The  auditor  made  his  report  of  the  amount  of  the 
pale  of  the  property,  and  of  the  amount  and  priority  of  each 
claim  on  the  fund,  giving  to  the  claimants  who  were  mechanics 
and  laborers  a  priority  of  lien  on  the  fund,  and  reported  in 
favor  of  the  payment  of  their  claims  in  preference  to  the  other 
creditors  of  Sehaub  &  Lawton.  Exceptions  were  filed  to  the 
auditor's  report.  When  the  case  came  before  the  Court  for 
trial,  it  was  argreed  by  the  counsel  representing  the  parties 
before  it,  that  the  presiding  Judge  should  act  both  as  Judge 
and  jury — ^reserving  all  right  of  exceptions  they  might  have 
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as  if  the  case  had  been  submitted  to  a  jury,  and  not  in  any 
manner  to  be  bound  by  the  arbitration  laws.    There  were 
several  exceptions  filed  to  the  auditor's  report,  one  of  which 
was,  '^  because  said  fund  coming  into  Court  under  a  deed  of 
assignment,  all  creditors  claim  pro  rata  under  that  deed,  and 
after  paying  Court  costs,  auditor's  fees,  and  attorney's  fees, 
there  are  no  preference  or  priorities  in  favor  of  any  creditors, 
but  they  must  all  come  in  pro  ro/a,  and  so  much  of  said  report 
as  gives  any  preference  is  illegal."    The  Court  overruled  this 
exception  to  the  auditor's  report,  as  well  as  all  the  othov^ 
holding  that  the  words,  '^ equally  divide  the  proceeds  between 
said  creditors,"  in  said  deed  of  assignment,  meant  equally  di- 
vide according  to  the  prioritiea  created  by  law.    The  Court 
rendered  a  decree  confirming  the  auditor's  report^  and  this  is 
assigned  as  error.     The  main  question  in  this  case,  is  whether 
the  decree  rendered  upon  the  bill  filed  to  enforce  the  execution 
of  the  trust  in  the  deed  of  assignment,  as  set  forth  in  the  bill, 
was  made  in  accordance  with  the  terms  and  provisions  of  that 
deed:  in  other  words,  whether  the  law  as  applicable  to  the 
evidence  furnished  by  that  deed,  as  a  part  of  tlie  record  of  the 
case,  authorized  the  decree  which  was  rendered  by  the  Chan* 
cellor.    The  deed  of  assignment  recites,  that  Schaub  &  Law- 
ton  being  unable  to  pay  their  debts,  and  to  prevent  a  waste  of 
their  valuable  property  by  useless  litigation,  conveyed  the 
same  to  Mayer,  to  have  and  to  hold  said  property  upon  tmst, 
to  advertise  thirty  days  for  all  claims  against  Schaub  &  Law- 
ton,  and  upon  ten  day's  notio^  to  sell  said  property  at  public 
or  private  sale,  as  said  Mayer  may  determine  to  be  best,  and 
upon  such  sale,  to  equally  divide  the  proceeds  thereof  between  ihe 
creditors  of  Schaub  &  Lawton.    Mayer,  as  one  of  the  oomplain- 
aniB  in  the  bill,  prayed  the  aid  of  the  Court  to  enable  bim 
to  carry  into  effect  this  deed  of  assignment  according  to  the 
true  intent  and  meaning  thereof. 

The  property  specified  in  the  deed  of  assignment  was  tbe 
property  of  Schaub  &  Lawton,  and  they  had  the  I^al  rig^ht 
to  convey  it  to' Mayer  in  trust  for  the  payment  of  all  tlieir 
creditors  in  the  manner  therein  stipulated^  provided  their  cred* 
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itors  were  willing  to  aooept  it  upon  the  terms  specified  in  the 
deed ;  and  when  the  Court  ordered  the  sale  of  the  property  in 
the  hands  of  Mayer^  the  trustee,  under  the  deed  of  assign- 
ment, as  the  property  of  Schaub  &  Lawton,  the  proceeds  of 
the  sale  thereof  should  have  been  equally  divided  between  their 
creditors  claiming  under  that  deed,  and  not  equally  divided 
between  them  according  to  the  priorities  created  by  law.    Such 
were  not  the  terms  of  the  deed  conveying  the  property,  and  if 
the  creditors  of  Schaub  &  Lawton  claim  the  proceeds  of  the 
sale  of  the  property  under  that  deed  of  assignment,  as  they 
undoubtedly  do,  they  must  claim  it  in  accordance  with  the 
terms  and  provisions  of  that  deed,  and  not  otherwise.    When 
this  bill  was  filed  by  the  complainants  to  enforce  the  execution 
of  the  trust  ^created  by  the  deed  of  assignment,  and  it  was 
served  on  the  creditors  of  Schaub  &  Lawton  who  were  at- 
tempting to  enforce  their  laborers'  and  mechanics'  liens,  en- 
joining them  fix>m  prosecuting  the  same,  if  they  intended  to 
attack  and  repudiate  the  deed  of  assignment  set  forth  in  the 
bill,  they  should  have  made  their  defense  thereto,  have  filed 
their  answers  and  moved  the  Court  to  dissolve  the  injunction, 
and  have  insisted  on  the  priority  of  their  respective  liens. 
They  did  not  do  so,  but,  on  the  contrary,  consented  that  the 
injunction  prayed  for  should  be  granted,  th^  property  included 
in  the  deed  of  assignment  sold,  and  the  funds  arising  there- 
from be  distributed  according  to  the  evidence  and  the  law. 
That  the  bill  was  filed  to  enforce  the  execution  of  the  trust 
created  by  the  deed  of  assignment  for  the  benefit  of  Schaub  & 
Lawton's  creditors  as  therein  specified,  there  can  be  no  doubt, 
and  all  the  proceedings  in  the  case  were  had  under  that  bill, 
and  the  exhibits  attached  thereto;  that  was  the  evidence  before 
the  Chancell<»r  as  to  the  manner  in  which  the  fund  was  to  be 
distributed  between  their  creditors. 

If  a  judgment  creditor  of  Schaub  &  Lawton  had  filed  a 
bill  against  Mayer,  the  trustee,  to  enforce  the  trust  for  the 
tienefit  of  their  creditors  generally,  it  would  have  been  a 
waiver  of  his  judgment  lien  upon  the  fund :  Jones  vs  Dough- 
erfy,    10  Georgia  Reports^  274.    So,  if  their  creditors  who 
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had  prior  liens  upon  their  property  as  laborers  or  medimics 
consented  that  the  property  conveyed  to  the  trustee  bj  thexleed 
of  assignment  should  be  sold,  and  that  they  would  claim  tlie 
proceeds  of  the  sale  thereof,  it  was  a  waiver  of  the  priority  rf 
their  liens,  and  they  cannot  assert  ibem  in  the  distribotion  of 
the  fund.     There  is  no  consent  in  the  recoid  that  the  fbnd 
should  be  distributed  according  to  the  prioriiies  of  the  ropw- 
five  creditors'  liens,  and  Scbaub  &  Lawton  most  oertainly  kivd 
not  consented  that  the  proceeds  of  the  sale  of  their  property 
should  be  distributed  in  that  manner  between  their  erediton^ 
when  they  had  expressly  provided  in  their  deed  of  afisignment 
that  it  should  be  equally  divided  between  them.     By  coDsent- 
ing  to  come  in  and  claim  the  proceeds  of  the  sale  of  the  prop- 
erty as  the  credit<HS  of  Schaub  &  Lawton  under,  the  deed  of 
assignment,  they  adopt  and  affirm  its  provisions.     There  b 
no  attempt  to  set  aside  the  deed  of  assignment  by  any  of  the 
creditors  of  Schaub  &  Lawton,  and  they  are  not  parties  befoie 
the  Court ;  but,  on  the  contrary,  the  sole  object  of  the  bill 
under  which  the  entire  proceedings  were  had,  was  to  enforce 
the  execution  of  the  trust  as  specified  in  the  deed  created  by 
them  for  the  benefit  of  all  their  creditors.     But  it  is  insisted 
that  inasmuch  as  the  order  of  the  Judge  granting  the  injoDC- 
tion  and  appointing  the  receiver,  recites  that  it  was  done  by 
the  consent  of  the  parties,  that  that  alters  and  changes  the 
status  of  the  claims  of  the  creditors  as  specified  in  the  deed 
of  assignment,  in  regard  to  the  manner  in  which  the  same 
should  be  paid  out  of  the  fund  arising  from  the  sale  of  the 
property  conveyed  by  that  deed.    The  order  appointing  the 
auditor  directed  him  to  hear  proof  of  the  amount^  and  prior- 
ity of  each  claim  on  said  fimd,  that  is  to  say,  the  fiind  arisiiig 
from  the  sale  of  the  property  included  in  the  deed  <Mf  assign* 
ment,  which  the  Judge,  in  the  same  order,  directed  to  bescJd. 
To  ascertain  ihe  amount  and  priority  of  each  creditxr's  cUim 
is  one  thing,  to  order  the  payment  of  such  claims  out  of  the 
fund  arising  from  the  sale  of  the  property  conveyed  by  the 
deed   of  assignment,  according  to  the  legal  priority  of  suck 
dahnSy  is  another  and  quite  a  difierent  thing,  and  modi  the 
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most  important  questioD,  in  view  of  the  express  wordg^  of  the 
deed  conveying  the  property. 

It  will  be  noticed  that  the  auditor  is  not  only  required  by 
the  order  to  hear  proof  of  the  amount  and  priority  of  each 
claim,  but  he  is  also  reqaired  by  the  order  to  report  the  amoant 
of  the  fiiods  which  the  receiver's  sale  shall  show  subject  to 
distribution^  and  the  amount  that  may  be  due  each  creditor, 
according  to  the  emdeTice  and  tlie  laxo.  Although  some  of  the 
creditors  of  Schaub  &  Lawton  may  have  had  prior  liens  upon 
their  property  independent  of  the  deed  of  assignment  convey- 
ing their  property  in  trust  for  the  benefit  of  all  their  credi- 
tors,  stilly  when  they  claim  under  that  deed  of  assignment, 
the  law  is,  that  they  must  take  in  accordance  with  its  terms; 
they  cannot  claim  under  the  deed  of  assignment  and  repudi- 
ate any  essential  part  of  it.  The  order  of  the  Judge  directing 
the  auditor  to  hear  proof  of  the  amount  and  priority  of  each 
claim,  did  not  necessarily  require  him  to  report  in  favor  of 
the  payment  of  any  particular  class  of  claims  in  preference  to 
others,  out  of  the  fund  in  the  hands  of  the  receiver ;  but  he 
was  required  to  report  the  amount  that  may  be  due  each  cred- 
itor according  to  the  evidence  and  the  law,  and  if  the  evidence 
showed  that  he  was  a  creditor  of  Schaub  &  Lawton,  then, 
under  the  law  as  applicable  to  this  deed  of  assignment,  he 
was  to  be  paid  in  accordance  with  its  terms  and  provisions, 
and  not  otherwise.  It  would  be  an  unreasonable  and  forced 
oonstmction  to  hold  that  the  words  in  the  deed  of  assignment, 
to  equally  divide  the  proceeds  of  the  sale  of  the  property  con- 
veyed thereby  between  said  creditors  of  Schaub  &  Lawton, 
meant  to  be  equally  divided  according  to  the  priorities  created 
by  law. 

The  exceptions  to  the  auditor's  report,  and  the  assignment 
of  errors  thereon  to  the  rulings  of  the  Court,  are  all  specially 
and  distinctly  set  forth  in  the  bill  of  exceptions  presented  to 
the  Ju%e  for  his  signature,  and  he  has  certified  that  the  same 
are  true — one  of  which  is,  "that  the  Court,  after  holding  that 
the  deed  of  assignment  from  Schaub  &  Lawton  to  Samuel 
JMayer  was  the  law  of  the  case  as  to  priority,  erred  in  constru- 
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ing  the  Vords,  equally  divide  the  proceeds  between  said  cred- 
itors in  said  deed  of  assignment,  to  mean,  equally  divide  ac- 
cording to  the  priorities  created  by  law,  and  then  holding  that 
Vogt  &  Company  had  no  lien  on  the  fund/'  Now,  if  the 
Judge  did  not  distribute  the  fund  arising  from  the  sale  of 
Schaub  &  Lawton's  property  under  the  deed  of  assignment, 
and  according  to  his  construction  of  the  words  of  that  deed, 
then  his  certificate  that  he  did  do  so  is  not  true ;  but  I  take 
the  certificate  of  the  presiding  Judge  to  be  true,  and  that  he 
decided,  as  he  has  certified  that  he  did,  in  construing  the  words 
contained  in  the  deed  of  assignment,  which  construction  was 
error,  in  my  judgmen.t.  I  am,  therefore,  of  the  opinion,  that 
the  judgment  of  the  Courf  below  should  be  reversed. 


Oabriel  B.  Boberts,  administrator,  plaintiff  in  error,  v9. 
Sabah  Summers  et  cd,,  defendants*  in  error. 

1.  On  the  trial  before  a  jury  of  exceptions  to  an  auditor's  report,  there- 
port  is,  prima  facUf  true  as  to  the  facts  and  results  reported.  Tks 
fact  that  the  rule  of  reference  provides  that  any  exceptions  filed  vera 
to  be  tried  de  novoi  as  in  cases  of  appeal,  does  not  vary  the  rule. 

2.  It  is  not  sufficient  to  except  generally  to  an  auditor's  report,  in  mat- 
ters of  account  referred  to  him,  as  erroneous  in  the  results  at  which  he 
arriTes.     The  exception  should  point  out  wherein  the  error  consists. 

8.  In  Georgia,  on  the  trial  by  a  jury  of  exceptions  to  an  auditor's  repoTt» 
evidence,  other  than  that  laid  before  the  auditor,  is  admissible. 

4.  It  is  not  a  devastavit  on  the  part  of  an  administrator  who  has  <jbtaiB«d 
an  injunction  preventing  the  distributees  of  the  estate  from  aoing  hint 
to  settle  in  Confederate  funds  belonging  to  the  estate,  with  certuo  of 
the  distributees  who  are  willing  to,  and  do,  accept  such  funds  at  per  m 
payment  of  their  distributive  shares,  and  fail  to  settle  with  others  who 
make  no  demand  on  him  till  after  the  war,  provided  he  retain  a  suffi* 
cient  amount  of  similar  assets  to  settle  with  the  others,  even  thoagh 
such  assets  afterwards  perish  on  his  hand  without  fault  on  hie  pert 

5.  Where  one  of  the  matters  in  controversy  between  an  administrator 
and  the  distributees  of  his  intestate,  is  whether  the  delay  in  the  settle- 
ment of  the  estate,  and  the  losses  consequent  upon  said  delay,  resulted 
from  the  failure  of  the  administrator  to  comply  strictly  with  the  pro^- 
•ions  of  the  law,  and  that,  with  other  matters,  is  referred  to  aa  Kud> 
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itor,  who»  as  to  that,  reports  in  favor  of  the  administrator,  and  the  dis- 
tributees file  no  exceptions  to  the  repoft,  it  is  error  in  the  Court,  by  his 
charge,  to  submit  that  issue  to  a  jury  impanneled  to  try  certain  excep- 
tions filed  by  the  administrator  to  other  parts  of  the  report. 

6.  If  the  auditor  allowed  an  investment  by  the  administrator  of  $24,000  00 
in  Confederate  States  securities  as  correct,  to  which  the  administrator 
filed  no  exceptions,  the  jury  may  still  take  such  investment  into  con- 
Bideration,  if  it  will  aid  them  in  arriving  at  a  correct  result  as  to  any 
of  the  exceptions  filed. 

7.  It  is  error  in  tbe  Court  to  charge  the  jury,  where  the  estate  is  not  ready 
to  be  distributed,  that  "it  was  the  duty  of  the  administrator  to  put  the 
solvent  notes  of  the  estate  in  suit  within  a  reasonable  time  after  they 
became  due,  and  if  ho  did  not  do  so  within  a  reasonable  time,  and  the 
debts  were  lost,  then  he  is  responsible  for  such  loss,*'  without  qualify- 
ing such  charge  by  adding,  if  the  notes  were  lost  by  reason  of  such 
failure  to  sue. 

8.  If  an  administrator  send  Confederate  money  belonging  to  the  estate 
to  one  of  the  distributees  of  his  intestate  by  a  person  not  authorized  by 
such  distributee  to  receive  it,  and  the  distribiUee  refuse  to  accept  it, 
but  the  person  receiving  it  fails  to  return  it  to  the  administrator,  the 
latter  is  chargeable  with  the  true  value  of  the  money  at  the  time  it  was 
sent,  and  not  with  its  nominal  value,  where  it  does  not  appear  the  ad- 
ministrator received  it  improperly  in  payment  of  a  debt  due  the  estate. 

9.  An  administrator  is  bound  to  use  the  utmost  diligence  to  secure  debts 
due  the  estate.  Hence,  if  the  makers  of  notes  belonging  to  the  estate, 
solvent  at  the  making  of  the  notes  and  for  some  time  afterwards,  be- 
come suddenly  insolvent,  it  is  his  duty  to  put  the  notes  promptly  in 
suit,  when  there  is  any  reasonable  prospect  of  securing  their  payment 
by  so  doing. 

10.  When  an  administrator  sues  a  note  belonging  to  the  estate,  the  makers 
of  which  are  solvent  at  the  time  suit  is  brought,  which  suit  is  enjoined 
by  one  of  the  makers,  and  remains  so  until  all  the  makers  become  in* 
solvent,  and  no  laches  is  properly  chargeable  upon  the  administrator, 
the  latter  is  not  liable  to  make  good  the  loss  to  the  estate. 

Auditor's  report.  Exceptions.  Evidence.  Distribution. 
Devastavit.  Confederate  States  securities.  Investment.  Dil- 
igence. Before  Judge  Cole.  Bibb  Superior  Court  Octo- 
ber Adjourned  Term,  1871. 

For  the  facts  of  this  case,  see  the  opinion. 

B.  Hiu.;  W.  K.  DeGrafpenreh)  ;  R.  F.  Lyon,  for 
plaintiff  in  error. 
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Whittlb  a  GireTiN;  Poe,  Hall  &  Pob;  X 
Jackson,  for  defendants. 

MoNTQOHJSBY,  Judge. 

The  fiicts  of  the  case  neoessaiy  to  an  understanding  of  the 
points  made  and  decided  are  succinctly  these :  Joseph  G.  Styles 
died  in  1858  leaving  an  estate  worth  some  $76,000  00,  and 
thirteen  children,  by  three  wives,  and  the  last  wife  him  sorri- 
ving.    G.  B.  Roberts  administered  on  the  estate,  and  owing  to 
counter-claims  set  up  by  the  different  sets  of  children,  found  it 
necessary  to  file  a  bill  against  the  distributees  for  injunction 
and  direction.     Pending  the  litigation  he  sold  all  the  property 
of  the  estate,  mostly  or  entirely  for  credit.    Several  of  the 
distributees  bought  property  at  the  sale,  for  which  tfa^  gave 
their  notes,  well  secured  at  the  time,  which  notes,  by  agree- 
ment among  themselves,  were  to  be  held  by  the  administrator 
until  final  distribution,  and  then  accounted  for  as  part  of  thai 
distributive  shares.    The  war  coming  on  shortly  after  tiie  bill 
was  filed,  the  case  was  continued  through  the  whole  of  it  from 
causes  not  necessary  to  notice.    In  1866  the  issues  between 
the  different  sets  of  children  were  submitted  to  a  jury,  and  it 
was  determined  that  they  all  were  entitled  to  share  equally  in 
the  estate,  certain  of  them  accounting  for  advancements  made 
by  the  intestate  to  them.    Under  the  order  referring  the  issues 
between  the  children  to  a  jury,  the  accounts  of  the  adminis^ 
trator  were  r^rred  to  an  auditor.    During  the  war  the  ad- 
ministrator received  all  the  money  due  the  estate  by  pnrcfaaseis, 
who  had  not  paid  before  it  commenced,  in  Confederate  money, 
except  the  amounts  due  by  the  distributees  who  had  bought 
under  the  agreement  above  mentioned.    He  had  not  collected 
the  notes  of  the  distributees,  owing  to  the  agreement,    and 
because  he  preferred  their  notes  to  Confederate  money.     One 
of  these  notes  he  had,  under  instructions  from  the  sarety, 
sued,  but  the  suit  had  been  enjoined  at  the  instance  of  the 
maker,  (the  widow,)  until  her  share  in  the  estate  could  be 
ascertained  and  paid.    During  the  war  the  administrator  paid 
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over  to  such  of  the  distributees  as  were  accessible  to  him,  and 
who  would  receive  it,  Confederafe  money,  taking  care,  as  he 
supposed,  not  to  advance  them  an  amount  beyond  that  to 
which  they  would  be  entitled  at  the  final  distribution.    The 
balance  of  the  money  he  invested  in  Confederate  securities. 
This  investment  was  attacked  as  improperly  made,  but  the  re- 
port of  the  auditor  sustained  the  administrator  in  making  it, 
and  no  exception  was  taken  to  the  report  on  this  point.     The 
auditor  made  his  report,  in  which  he  allowed  the  administra- 
tor, as  properly  invested  by  him  in  Confederate  securities, 
$31,280  00,  $24,000  00  principal  and  the  remainder  as  inter- 
est.    This,  with  the  expenses  of  administration  and  the  wid- 
ow^s  share  of  the  personalty,  (she  elected  to  take  dower)  the 
auditor  first  deducted  from  the  whole  estate  received  by  the 
administrator,  (which  the  auditor  found  at  the  time  of  his  cal- 
culation, in  1868,  to  amount  to  about  $113,000  00,)  leaving 
to  be  distributed  among  thirteen  children  $64,679  61,  or 
$4,975  35  each.     But  the  administrator  in  making  his  ad- 
vancements had  treated  the  Confederate  securities  as  part  of 
the  solvent  assets  of  the  estate,  and  had  regulated  the  amount 
of  his  advancements  to  each  distributee  upon  that  idea.     He 
had  consequently  advanced  to  each  of  ten  distributees  more 
than  by  the  calculation  of  the  auditor,  any  one  of  the  ten  was 
entitled  to.     The  sum  of  these  overpayments,  as  the  auditor 
calls  them,  is  $10,819  01.    The  report  hold  the  administrator 
responsible  for  failing  to  collect  the  amounts  due  by  the  dis- 
tributees on  their  notes.     The  Confederate  securities  perished 
on  the  administrator's  hands.     One  of  the  charges  made  be- 
fore the  auditor  against  the  administrator  was,  that  he  had 
unreasonably  delayed  the  settlement  of  the  estate  by  &iling  to 
comply  with  the  law  in  various  particulars,  and  that  great 
loss  had  resulted  therefrom.     The  report  finds  in  fiivor  of  the 
administrator  on  this  point,  and  no  exception  is  taken  to  the 
finding.     The  Court,  however,  in  the  charge  to  the  jury  who 
tried  the  issues  raised  by  the  exceptions  filed  to  the  report  by 
the  administrator,  submits  this  question  anew  to  the  jury. 
The  Court  also  charged  the  jury  that  they  could  not  "con- 
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sider  the  investment  of  $24,000  00  in  Confederate  securitieg, 
or  anything  connected  therewith,  inasmuch  as  the  aaditor  al- 
lowed the  investment  as  a  credit  to  the  administrator,  and  no 
exceptions  were  filed  to  that  portion  of  the  auditor's  report'' 
The  Court  fiirther  charged  the  juiy  as  set  forth  in  the  seventh 
head-note,  and  without  the  qualification  there  held  neoessaij. 
One  of  the  items  claimed  by  the  administrator,  but  disallowed 
by  the  auditor,  is  $2,500  00  in  Confederate  money  sent  by  him 
to  Sallie  Summers,  one  of  the  distributees,  by  a  person  not 
authorized  by  her  to  receive  it,  and  which  she  declined  to  re- 
ceive, but  which  for  some  cause,  not  shown  by  the  record, 
never  came  back  into  the  hands  of  the  administrator.    The 
report  charges  him  with  this  at  its  nominal  value.     The  rule 
of  reference  provides  that  any  exceptions  filed  to  the  report 
shall  be  tried  de  novoj  as  in  cases  of  appeal.     One  of  tiie  ex- 
ceptions filed  by  the  administrator,  alleges  generally,  that  the 
auditor's  report  is  erroneous  in  its  calculations,  not  spedfying 
any  particular  errors  except  results  arrived  at.     All  the  dis- 
tributees whose  notes  the  administrator  held  were  perfectly 
solvent  up  to  the  close  of  the  war,  but  became  insolveot  by 
the  emancipation   of  their  negroes  and  destruction  of  their 
property  by  the  Federal  army.     Defendants  in  error  insisted 
that  no  evidence  could  be  submitted  to  the  jury  that. was  not 
before  the  auditor. 

1.  The  first  exception  which  we  consider  and  dispose  of  in 
our  decision  is  the  alleged  error  in  the  charge  to  the  jury 
*^  that  the  auditor's  report  is,  prima  faciei  correct,  and  anless 
plaintiff  had  shown  by  proof  the  same  to  be  incorrect  in  the 
matters  excepted   to,  that  they  would  confirm  the  report/' 
This  charge  is  conceded  to  be  correct  as  a  general  rule,  bat  it 
is  insisted  that  in  this  case  the  rule  of  reference  provided  for  a 
hearing  de  novo  on  the  exceptions,  as  in  ordinary  cases  of  ap- 
peal.    What  exact  force  the  parties  intended  this  language  to 
have  is  not  very  apparent.     It  would  seem  to  have  been  in- 
tended to  evade  the  force  of  the  English  chancery  rule,  that 
no  evidence,  other  than  that  heard  before  the  auditor,  is  ad- 
missible on  the  hearing  of  the  exceptions  to  his  reports     And 
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flection  3571  of  the  Code  gives  color  to  this  view.  However 
this  may  be,  the  report  ought  to  be  worth  somethiDg,  and  it 
is  no  great  hardship  to  require  the  objecting  party  to  take  the 
mm  of  showing  its  incorrectness^  in  the  absence  of  more  ex- 
plicit language  than  that  used  in  the  order  of  reference  show- 
ing that  the  parties  intended  to  set  aside^  for  the  purposes  of 
this  case,  the  usual  rule  governing  such  reports. 

2.  To  say  that  the  results  at  which  an  abditor  arrives  in 
long  matters  of  account  are  erroneous,  without  specifying 
wherein  the  error  consists,  is,  in  efiPect,  to  defeat  the  object  of 
section  4144  of  the  Code.  For  this  reason,  we  think  the  sixth 
exception  not  well  taken. 

3.  The  English  rule  undoubtedly  is,  that  on  exceptions  to 
an  auditor's  report,  no  evidence  other  than  that  heard  by  the 
referee  is  admissible.  The  reason  is,  that  the  Chancellor  in 
England  has  no  jury,  and  the  practice  is  to  refer  the  case  back 
to  the  auditor  or  master  to  hear  the  new  evidence,  and  report 
upon  it.  In  Georgia,  our  juries  in  chancery  are  quasi  appel- 
ate auditors  or  masters  upon  the  exceptions  taken ;  and  hence 
the  propriety  of  laying  before  them  all  attainable  evidence, 
instead  of  going  through  the  delay  of  referring  back  to  the 
master,  again  excepting  to  his  ruling,  and  then,  at  last,  com- 
ing back  to  the  jury. 

4.  We  do  not  think  it  was  a  devastavit  on  the  part  of  the 
administrator  to  settle  with  such  of  the  distributees  as  were 
willing  to  receive  them  at  par,  in  Confederate  notes,  reserving, 
as  he  did,  a  sufficient  amount  of  the  same  funds  to  settle  with 
the  others.  Had  he  invested  the  whole  estate,  under  proper 
orders  of  Court,  in  such  funds,  without  paying  any  distributee, 
and  the  whole  had  perished,  he  could  not  have  been  held  lia- 
ble. How,  then,  does  the  fact  that  he  paid  some  of  those  very 
funds  over  to  distributees,  willing  to  receive  them  at  par,  cre- 
ate a  devastavit  f  Indeed,  this  question  is  settled  by  the  third 
point  decided  in  Davis  vs.  Bagley,  40  Georgia,  1 81.  See  what 
is  there  said  upon  this  subject,  on  page  one  hundred  and  eighty- 
five.  The  whole  difficulty,  as  it  seems  to  me,  grows  out  of  an 
error  in  calculation  on  the  part  of  the  auditor.    He  reports 
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that  the  administrator  was  justified  in  making  the  invertments 
in  Confederate  securitieB.    This,  not  being  excepted  to,  must 
be  accepted  as  a  contPoUing  feature  in  the  case.    He  then  pro- 
ceeds to  deduct  from  the  whole  sum  found  to  be  in  tlie  hands 
of  tlie  administrator,  the  current  expenses  and  the  amount 
which  was  invested  in  Confederate  securities,  and  then  sub- 
tracts tlie  widow's  fourteenth  of  the  personalty,  and  divides 
the  remainder  by  thirteen,  to  (zscertain  the  share  of  each  dis- 
tributee.    This  is  at  once  holding  the  promise  to  the  ear  and 
breaking  it  to  the  hope.     The  auditor  here  unintentionally 
violates  his  own  rule,  and,  in  effect,  holds  the  administrator 
responsible  for  the  amount  invested  in  Confederate  bonds  to 
the  extent  of  the  unpaid  balances  due,  by  his  method  of  cal- 
culation, to  the  distributees  who  have  not  been  settled  with  in 
full.     To  illustrate :    A  dies  in  1860,  leaving  property  worth 
^1 50,000  00,  three  minor  heirs,  arriving  at  age,  respecdvely, 
in  1863,  1864  and  1*866,  and  a  will,  by  which  he  makes  Bhis 
executor,  and  provides  for  an  equal  distribution  of  his  prop- 
erty among  his  heirs,  their  shares  to  be  paid  to  them  by  the 
executor  as  they,  respectively,  arrive  at  age.     B,  under  order 
of  Court,  invests  the  whole  property  in  Confederate  bonds. 
When  the  oldest  heir  arrives  at  age,  in  1863,  the  executor  pays 
over  to  him  $50,000  00.     So  with  the  next,  in  1864.    In 
1866,  the  youngest  becomes  of  age,  and  demands  his  share. 
Suit  irf  instituted,  the  executor's  accounts  referred  to  an  aud- 
itor, who  finds  the  investments  all  rightly  made,  and  allows  B 
the  $50,000  00  which  have  perished  on  his  hands.    Under 
the  rule  adopted  by  the  auditor  in  this  case,  he  deducts 
$50,000  00  from  $150,000  00  first,  then  divides  the  remain- 
der by  three,  and  so  brings  B  in  debt  to  the  youngest  h«r, 
$33,333  00— he  having  overpaid  each  of  the  older  heii«,  by 
this  method  of  calculation,  $16,666  00.     Surely,  upon  the  as- 
sumption that  B  was  not  in  fault  in  making  the  investmentf, 
he  is  entitled  to  have  the  division  made  without  deduction, 
and  to  pay  the  unpaid  share  in  the  securities  which  have  per-' 
ished  without  fiiult  on  his  part.    So  here,  instead  of  deductiia 
$31,280  00,  (the  amount  of  the  Confederate  securities^  princt- 
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pal  And  interest,)  fiom  the  amount  found  in  the  bands  of  the 
admimstnttor,  and  dividing  the  remainder,  $64,679  61,  bj 
thirteen,  he  should  have  divided  $95,969  61  (balance  in  his 
hands  after  deducting  ordinary  expenses  of  administration  and 
some  debts)  by  tUrteen,  to  ascertain  the  share  of  each  child. 
The  administretor  then  would  be  ibund  to  have  overpaid  no- 
body. True,  he  would  owe,  by  this  method  of  calculation,  a 
larger  balance  to  each  distributee  than  found  by  the  auditor ; 
but  he  would,  under  the  auditor's  ruling,  that  he  was  not  to 
be  liable  for  amounts  invested  in  Confederate  securities,  be  en*- 
titkd  to  pay  off  these  balances  with  those  securities,  to  the  ex* 
tent  of  $31,280  00.  Or,  te  be  exactly  accurate,  which  re- 
quires that  the  widow^s  fourteenth  of  the  personalty  should  be 
deducted  before  the  administrator  is  credited  with  the  Confed- 
erate securities,  the  aoeouat  should  stand  thus : 

Amount  of  personalty  to  date  of  auditor's  calculation $63,796  21 

Amount  of  realty  to  dmte  of  auditor's  calculation.,......* 60,062  16 

Total $113,868  87 

Deduct  debts,  current  expenses,  etc $11,494  66 

Betained  by  administrator  for  attorney's  fees...  1,600  00 

Coniiiigeiidee,  master's  fees,  etc 2,000  00 

2)$14,994  66 

Of  which  charge  one-half  to  personalty... 7,497  28 

Dednci  this  from  personalty  get  widow's  fourteenth, 

Persooaky $63,796  21 

Deduct  as  aboTe  stated 7,497  28 

14)$56,298  98 

Widow's  fourteenth 4,021  85 

Add  widows  fourteenth  to  current  expenses,  etc.. .4,021  854- 

14,994  66...;. 19,015  91 

Which  deduct  from  sum  of  realty  and  personalty  funds $94,842  46 

to  be  divided  into  thirteen  shares. 

Giving  each  child  (7,295  67,  which  is  to  be  reduced  by  the 
amount  of  advances  received  bj  him  or  her.  The  auditor 
makes  the  share  of  each  $4^976  36,  but  leaves  no  assets  in  the 
hands  of  the  administrator  to  settle  with  those  not  yet  paid  in 
£ull.     The  method  here  suggested  as  the  proper  one  leaves  the 

Vol.  xlyii.  29. 
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$31,280  00  of  Confederate  securities,  as  assets  to  meet  thoee 
claims,  and  relieves  him  of  the  charge  of  having  overpaid  any 
distributee,  inasmuch  as  the  highest  amount  with  which  the 
auditor  charges  him,  as  overpaid  to  any  one  share,  is  $2,290 14, 
which  is  less  than  the  difference  between  a  distributive  share, 
as  found  bj  the  auditor,  and  a  distributive  share  as  arrived  at 
by  the  mode  of  calculation  here  indicated.    The  amount  of 
$3,401  98,  charged  as  overpaid  to  Nathan  Hawkins,^  was  paid 
to  him  as  the  representa^tive  of  two  shares,  he  having  manried 
two  daughters  of  the  intestate    This  way  of  ascertaining  the 
responsibility  of  the  administrator,  also  gets  rid  of  the  contro- 
versy as  to  his  liability  for  failing  to  sue  the  notes  of  the  dis- 
tributees who  purchased  property  of  the  estate.    For,  as  die 
auditor  in  mining  up  the  amount  of  $113,857  37  in  the 
hands  of  the  administrator,  charged  him  with  these  notes,  so, 
on  the  other  hand,  he  would  be  entitled  to  pay  off  the  makers 
with  their  own  notes  in  settling  with  them,  for  their  distribu- 
tive shares,  and  thus  the  notes  would  become,  for  all  purposes, 
what  the  auditor  makes  them  in  fixing  the  liability  of  the 
administrator,  so  far  as  that  liability  is  concerned,  to-wit: 
available  assets.     The  method  of  calculation  proposed  would 
make  the  aggregate  balances  due  the  distributees  by  the 
administrator,  after  those  who  purchased  property  had  ac- 
counted for  their  notes,  about  $35,000  00;  but  as  Kicbolas 
Styles,  one  of  them,  has  been  settled  with,  and  as  bis  claim 
by  the  auditor's  report  amounts  to  $5,067  88,  and   by  this 
method  would  amount  to  more  than  $7,000  00,  the  adminis- 
trator would  have  more  than  enough  of  Confederate  securities 
to  meet  these  demands,  except  in  so  far  as  eaeh  heir  would  be 
entitled  in  good  money,  of  course,  to  his  pro  rata  share  of  the 
difference  between  the  amount  of  Confederate  securities  and 
the  balance  due  by  the  administrator  to  all  the  heirs.     It  is  to 
be  noted,  however,  that  none  of  the  exceptions  taken  to  the 
report  cover  this  error  of  the  auditor,  assuming  it  to  be  such. 
6.  With  r^ard  to  the  fifth  point  derided,  it  is  only  neces- 
sary to  refer  to  section  4144  of  the  Code  to  sustain  the  decis- 
ion.   If  the  finding  of  the  auditor,  that  the  administrator  was 
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blameleaB  for  the  delay  in  settlement  of  the  estate  was  unsat- 
is&ctoty  to  the  distribntees,  they  should  have  excepted  to  it. 
Not  having  done  so,  they  are  concluded  and  the  question  was 
sot  an  open  one  (or  the  consideration  of  the  jury. 

6.  The  investment  by  the  administrator  in   Confederate 
bondsy  having  been  allowed  by  the  auditor,  and  not  excepted 
to,  it  became  one  of  the  established  ficts  of  the  case,  as  much 
GO  as  that  the  administrator  was  not  blameable  for  the  delay  in 
the  settlement  of  the  case,  and  was  to  be  so  regarded  by  the  jury, 
and  as  exonerating  him  to  the  extent  of  the  amount  allowed. 
They  could  not  re-open  that  question,  and  while  overruling 
the  report  upon  all  other  grounds,  confirm  it  upon  the  ground 
that  the  auditor  had  improperly  exonerated  the  administrator 
fix>m  liability  on  account  of  these  investments.    The  charge  of 
the  Court,  as  we  understand  it,  excluded  from  their  consider- 
ation the  &ct  found,  which  was  that  the  administrator  was  not 
to  be  held  liable  for  those  investments.     If  the  jury  could 
not  '^consider  the  investment  of  ^24,000  00  in  Confederate 
securities  or  anything  connected  therewith,^'  as  a  &ct  settled 
in  favor  of  the  administrator  by  the  report,  then  they  might 
have  found  this  sum  unaccounted  for  (the  administrator  does 
not  pretend  to  account  for  it  in  any  other  way,)  and  while 
disagreeing  to  the  auditor's  report  upon  all  else,  have  affirmed 
it  upon  the  ground  that  here  alone  was  enough  to  make  the 
administrator  responsible  for  the  amount  of  the  notes  with 
which  he  is  charged  by  the  report,  and  to  which  charge  he 
excepts.     True,  this  mode  of  arriving  at  their  conclusion 
would  have  been  improper,  because  not  covered  by  any  excep- 
tion.    But  their  verdict  would  not  have  shown  the  method  by 
which  it  was  reached,  and  the  administrator  was  entitled  to 
have  this  door  closed  against  them.     In  other  words,  the  ad- 
ministrator had  the  right  to  have  the  fact  of  his  exoneration 
on  this  point  considered  by  the  jury  in  order  that  they  might 
avoid  the  possibility  of  being  misled  while  considering  the 
question  of  his  liability  on  the  points  raised  by  the  exceptions. 
I^erhaps  the  intention  of  counsel  in  asking,  and  of  the  Court 
in  giving  the  charge  complained  of  in  the  twelvth  ground  for 
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new  trial^  was  to  inBtruct  the  jury  that  no  ezoeptioxis  having 
be^  taken  to  the  deduction  by  the  auditor,  of  the  Confedecate 
flecuritieB  from  the  assets  found  in  the  administrators  hands, 
the  jury  could  not  consider,  for  the  porpoee  of  correctiDg  it, 
whether  that  deduction  had  been  properly  or  improperly  made. 
The  reason  given  in  the  charge  would  seem  to  Io<A  obecurelj 
in  this  direction,  to-wit:  ^Mnasmuch  as  the  auditor  allowed 
this  investment  as  a  credit  to  the  administratcH*,  and  no  ex* 
ception  was  filed  to  that  portion  of  the  auditor's  report"   If 
this  is  what  was  intended,  the  language  in  which  it  is  couched 
does  not  convey  the  idea  as  clearly  as  it  niight  have  done.  It 
may  be  added  that  if,  by  looking  into  this  matter  of  invest- 
ment, it  would  have  aided  the  jury  in  arriving  at  a  correct 
conclusion  upon  any  of  the  issues  submitted  to  them,  we  see 
no  reason  why  they  might  not  have  done  so.     For  instance^ 
if  they  should  think  that  the  auditor's  repcxi;  was  correct  upon 
this  point,  and  should  also  be  o£  opinion  that  there  was  no 
practical  difference  between  the  investment  in  Confederate  s^ 
cnrities  and  in  the  notes  of  individuals,  they  might  veiy  well 
conclude  that  exoneration  from  liability  fi>r  investing  in  the 
latter  was  a  logical  sequence  from  exoneration  from  liabilitj 
for  investing  in  the  former — the  administrator's  conduct,  of 
course,  bdng  found  by  them  equally  upright  and  {H-udent  in 
both  cases.  ,  On  the  other  hand,  if  th^  shonld  think,  the  times 
considered,  that  the  administratc»r  was  not  justified  in  investiDg 
in  mere  evidences  of  value,  they  would  so  find  in  the  issue 
before  them,  notwithstanding  the  auditor,  upon  a  similar  issue 
had  thought  diff^^ntly. 

7.  We  think  it  was  error  to  h<dd  the  administrator  liable 
for  the  loss  of  notes  to  the  estate  because  he  did  not  sue  them 
within  a  reasonable  time  after  they  fell  due.  The  evidence 
shows  the  investment  was  as  secure  as  he  could  reasonably 
hope  to  get  at  the  time.  Had  he  collected  the  money,  he  mi^ 
have  reinvested  in  the  same  kind  of  security,  or  periiape  worse. 
We  think  the  charge  should  have  been  qualified  as  indicated 
in  the  seventh  point  decided. 

8.  Had  the  administrator  declined  to  send  the  $2y500  00  in 
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Confederate  money  to  Mrs.  Summers,  when  applied  to  by 
Strippling,  he  could  only  have  been  charged  with  it  at  its  real 
value  at  the  time  it  came^nto  his  hands,  unless  he  had  received 
it  improperly  in  th6  course  of  administration,  which  is  not 
pretended^  Upon  what  principle,  then,  can  he  be  charged  with 
more  than  its  real  value  because  he  intrusted  it  in  the  hands 
of  one  not  authorized  to  receive  it  ?  We  can  perceive  none. 
Of  course,  he  is  responsible  for  its  true  value,  but  nothing 
more. 

9  and  10.  It  is  unnecessary  to  add  anything  to  the  decision, 
as  it  appears  in  the  ninth  and  tenth  head-notes. 

Judgment  reversed. 


C.  C.  DuKCAN,  administrator,  et  al.^  plaintifis  in  error,  vb. 
SatJjIE  Pope,  by  her  next  friend,  defendant  in  error. 

X.  A  bastardy  acknowledged  and  supported  by  ita  father  in  his  lifetime, 
cannot  (in  the  absence  of  any  contract  for  its  support  by  the  father)  by 
suit  against  his  administrator,  compel  him,  under  section  1789  of  the 
Code,  to  furnish  maintenance  out  of  the  estate  of  his  intestate  to  such 
bastard  daring  his  minority,  even  though  the  father  may  have  stated 
that  he  intended  the  child  should  be  supported  out  of  his  estate  after 
his  death. 

2.  If  the  heirs  of  the  father  make  a  deed  to  the  bastardy  of  their  interest 
in  realty  held  by  the  father  in  his  lifetime  as  tenant  in  common  with 
another,  the  bastard  takes  such  interest  as  the  heirs  held  at  the  date  of 
the  deed,  and  ie  entitled  to  a  partition  as  between  himself  and  the  other 
tenant  in  common. 

8.  A  promise  by  the  administrator  to  secure  the  whole  of  the  land  so 
held  ia  common  to  the  bastard  is  beyond  his  authority,  and  does  not 
bind  the  estate. 

4.  A  grantor  cannot  deliver  a  deed  to  the  grantee  or  his  attorney  as  an 
escrow.  Suoh  a  delivery  would  be  equivalent  to  adding  a  parol  con- 
dition to  the  iastrament.  To  make  the  deed  an  escrow,  it  should  be 
delivered  to  a  third  person,  to  be  by  him  delivered  to  the  grantee  upon 
ih%  performance  of  any  required  condition. 

B.  No  exceptions  can  be  heard  in  this  Court  that  were  not  made  in  the 
Coort  below,  even  where  the  record  shows  that  such  exceptions  might 
have  been  there  made,  had  the  plaintiff  in  error  chosen  to  do  so. 
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lU^timate  child.  Partition.  Consideration.  Escrow. 
Delivery.  Exceptions.  Before  Judge  Col£.  Bibb  Superior 
Court.    October  Adjourned  Term,  1871. 

Sallie  Pope,  a  minor,  by  ber  next  friend,  William  Bishop, 
filed  her  bill  containing  substantially  the  following  allega- 
tions :  That  she  is  the  illegitimate  child  of  James  S.  Pope, 
deceased,  and  so  acknowledged  by  him  to  be;  that  her  said 
father  during  life  always  treated  complainant  indulgently  and 
kindly,  and  frequently  openly  averred  his  intention  to  give  to 
complainant  a  large  portion  of  bis  estate  at  his  death,  to  sap- 
ply  her  wants  and  to  preserve  her  from  suffering  and  poverty; 
that  her  said  &ther  was  prevented  from  carrying  into  effect 
this  often  expressed  intention  by  his  sudden  and  nnexpectcd 
death,  which  occurred  in  1866 ;  that  said  death  was  so  sudden 
as  to  prevent  the  execution  of  a  will;  that  her  father  left 
property  to  the  value  of  $20,000  00,  and  the  defendant,  C.  C. 
Duncan,  was  duly  granted  letters  of  administration  upon^said 
estate;  that  though  complainant,  under  the  law  of  Geoigia, 
cannot  inherit  said  property,  yet  she  is  entitled  to  be  supported 
maintained  and  educated  during;  the  period  of  her  mkiorkf 
out  of  the  property  of  the  estate  of  her  said  father;  that  die 
had  applied  to  said  Duncan  to  have  said  support  set  aside; 
that  complainant  and  her  mother  had  been  placed  by  the  said 
James  S.  Pope,  during  life,  in  possession  of  a  certain  house 
and  lot  in  the  city  of  Macon,  and  that  complainant,  by  her 
tenant,  is  still  in  possession  of  said  property ;  that  in  response 
to  the  application  of  complainant,  Duncan  made  some  indefi- 
nite promise  to  convey  in  fee  simple  to  complainant  said  prop- 
erty, but  would  never  execute  any  conveyance ;  that  compWa— 
ant  placed  the  matter  in  the  hands  of  Simmons  &  Buooiil^ 
attorneys  at  law,  to  secure  her  rights  in  the  Courts ;  that  upos^ 
being  approached  by  complainant's  said  attorneys,  said  Dui^ 
can  agreed  to  convey  said  property  in  trust  for  her,  bizt^ 
postponed  the  execution  of  a  deed  for  a  few  months,  until 
heirs  of  said  Pope,  deceased,  should  become  of  age;  that 
sequently  to  said  arrangement  complainant^  by  her  attome^na^ 
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disoovered  that  Stephen  and  A.  P.  Collins  owned  a  two- 
sevenths  interest  in  said  property ;  that  upon  the  representa* 
tioD  of  Dancan  that  said  interest  could  be  purchased  for  a 
trifling  sum,  complainant  did  not  then  repudiate  the  agree- 
ment ;  that  complaiuant  was  not  informed  at  the  time  of  said 
n^tiations  that  there  was  a  bill  pending  in  Houston  Superior 
Court,  filed  by  Stephen  Collins  and  A.  P.  Collins  •against  the 
said  C.  C.  Duncan,  administrator,  for  the  partition  of  said 
property,  and  for  the  recovery  of  the  i-ent;  that  said  Stephen 
Collins  and  said  Duncan  had  had  repeated  conversations  with 
complainant's  solicitors  in  reference  to  the  conveyance  of  said 
property  to  her,  and  had  carefully  concealed  from  her  the 
pendency  of  the  aforesaid  litigation ;  that  said  Duncan  and 
Stephen  and  A.  P.  Collins  combining  and  confederating  to- 
gether for  the  purpose  of  defrauding  cbmplainantin  the  prem- 
ises, at  the  last  term  of  Houston  Superior  Court,  entered  into 
a  consent  decree  that  said  house  and  lot  be  sold  for  partition, 
and  that  twonsevenths  of  the  proceeds  of  said  sale  be  paid  to 
the  said  Stephen  and  A.  P.  Collins,  and  the  sum  of  $125  00 
for  rent  of  said  two-sevenths  also  to  be  paid  out  of  the  pro- 
ceeds of  sale;  that  under  said  decree,  James  Martin,  sheriff  of 
Bibb  county,  has  levied  upon  and  advertised  said  property  for 
sale  on  Tuesday,  the  5th  day  of  April ;  that  after  the  aforesaid 
decree  had  been  taken,  Duncan  sent  to  complainant  a  quit 
claim  deed  to  said  property,  signed  by  the  heirs  of  her  de- 
ceased father,  at  the  same  time  communicating  the  facts  as  to 
said  decree,  which  was  the  first  information  that  complainant 
ever  received  that  said  bill  was  or  had  been  pending ;  that  the 
date  to  said  deed  is  showed,  and  appears  to  have  been  changed 
firom  January  4th,  1870,  to  February  28th,  1870,  so  as  to 
give  effect  to  the  same  subsequent  to  the  time  of  said  consent 
decree;  prayer,  that  defendants  may  be  enjoined  from  further 
proceeding  under  said  decree,  or  from  transferring  the  same, 
or  from  conveying  said  property  to  any  third  person  until  the 
farther  order  of  the  Court ;  that  Duncan  may  be  required  to 
account  with  Stephen  and  A.  P.  Collins  for  whatever  amount 
may  be  due  them^  and  to  convey  said  property  to  complainant 
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hee  irom  anj  incumbrance  or  claim  wbatever^  or  that  sudi 
Bom  of  money  be  paid  to  the  use  of  oomplainaiit  as  mojr  be 
neopssaiy  for  her  support,  maintenanoe  and  edncalioii  during 
her  minority. 

The  joint  answer  of  the  defendants,  Stephen  and  A.  P. 
Collins^  admitted  most  of  the  all^ationa  of  the  bill,  bat  de- 
nied that  they  had  oombined  or  ooniederated  with  Duncan  to 
defraud  complainant,  and  also  allied  tiiat  in  the  entire  tram- 
acti(xi  as  to  the  house  and  lot  th^  alone  negotiateci  with  Dun- 
can, and  had  no  connection  whatever  with  complainant,  re- 
garding her  as  having  no  interest  whatever  in  the  prc^ierty; 
prayer,  that  their  answer  may  be  considered  as  a  eross-bill, 
and  that  two-sevenths  of  said  house  and  lot  be  decieed  to  be 
the  property  of  de^dants,  and  that  the  same  be  sold  for  par- 
tition and  defendants'  share  be  paid  to  them,  with  rent  from 
August  1st,  1866. 

The  defendant,  Duncan,  answered  the  bQl,  substantially,  as 
follows :     That  soon  after  the  death  of  said  Pope,  a  colored 
woman  named  Josephine,  formeriy  the  property  of  James 
Ralston,  called  on  defendant,  and  represented  that  she  had  an 
illegitimate  child  by  said  Pope ;  that  said  R^pe  had  promised 
to  provide  for  said  child,  and  she  thought  some  provisioD 
ought  to  be  made ;  that  said  child,  who  is  complainant,  was  at 
that  time  six  or  seven  years  of  age,  and  when  bom,  was  the 
property  of  James  Ralsfcon ;  that  said  woman  rept^sented  to 
defendant  that  if  he  would  give  to  her  oertain  artides  of  po^ 
sonalty  and  the  interest  then  owned  by  Mr.  Pope^s  estate  in 
the  honse  and  lot  mentioned  in  complainant's  bill,  that  it 
would  be  satisfiictory  to  her  and  her  child ;  that  defendant  eon- 
sented  to  the  arrangement  and  delivered  to  her  the  penonaltv, 
and  authorized  his  agent  to  place  her  in  possession  of  the  house 
and  lot,  she  agreeing  to  pay  Messrs.  S.  and  A.  P.  Collins  tffeor 
proportion  of  the  rent,  and,  under  no  circumstanceB,  to  en- 
cumber the  estate  of  said  Pope  with  the  payment  of  said  rent; 
that  at  the  time  this  agreement  was  entered  into,  it  was  wdl 
understood  by  said  woman,  Josephine,  that  Mr.  Collins  owned 
two-sevenths  interest  in  said  house  and  lot ;  that  defendant 
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refused  to  execute  a  deed^  aa  administrator,  bat  promised  that 
the  heirs  of  Pope  shoald  do  so  as  soon  as  thej  attained  to  the 
age  of  twenty-one,  no  rent  being  charged  against  said  Jose- 
phine in  the  meantime ;  that  in  accordance  with  instructions 
from  said  Josephine,  defendant  forwarded  said  deed,  when  ex* 
ecated,  to  Messrs.  Bacon  &  Simmons,  whom  he  understood  to 
represent  said  woman  and  her  said  child;  that  in  Jalj,  1868^ 
said  A.  P.  and  S.  Collins  filed  their  bill  in  equity  in  Honstoi^ 
Superior  Coart  for  partition  of  said  premises  and  for  rent,  and 
at  July  term,  1870,  a  decree  for  partition  was  rendered,  and 
also  a  decree  for  $125  00  for  their  proportion  of  the  rent;  that 
defendant  always  understood  that  Messrs.  Bacon  &  Simmons 
represented  the  woman  Josephine,  as  well  as  complainant;  that 
Messrs.  Bacon  &  Simmons  received  said  deed  with  the  under- 
standing that  it  was  to  be  in  full  of  all  claims  against  Pope's 
estate,  but  yet  said  attorneys  still  retain  the  deed  and  continue 
the  case. 

The  Court  charged  the  jury  as  follows : 

''If  the  evidence  satisfies  you  that  Sallie  Pope  was  the  il- 
Intimate  child  of  J.  S.  Pope ;  that  he  had  recognized  and 
adopted  her  as  his  child,  and  had  promised  to  provide  for, 
support,  maintain  and  educate  her,  such  relationship  and  prom- 
ise waa  good  and  binding  on  him  and  on  his  estate,  it  being  al-. 
l^ed  in  the  bill,  admitted  in  the  answer,  and  proven  that  Mr* 
Pope  had  no  legitimate  child  and  wife,  and  that  he  had  promised 
to  provide  for  this  child,  and  the  administrator  having  under- 
taken to  carry  out  this  promise,  he  is  bound  to  do  it  in  good  &ith. 
If  yoa  believe  that  the  title  executed  to  her  by  the  adminis^ 
trator  and  the  heirs  of  Mr.  Pope  was  defective,  and  did  not 
convey  to  the  child  the  whole  property  according  to  the  agree- 
ment and  undertaking,  then  you  may  decree  that  the  adminis- 
trator make  a  good  title  to  the  whole  lot,  or  you  may  decree 
that  he  pay  to  her  the  value  of  the  lot  as  proven.  You  will 
take  the  case  and  decide  it  accoi^ing  to  the  law  as  I  have  given 
it  to  you  and  the  evidence  produced  to  you.^' 

The  jury  returned  the  following  verdict  : 

'^  We  the  jury  find  and  decree,  that  C.  0.  Duncan,  admin- 
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istrator  of  the  estate  of  J.  S.  Pope^  paj  to  William  Bishop, 
next  friend  of  Sallie  Pope,  the  sum  of  $800  00,  and  that  the 
said  described  property  be  sold  by  the  sheriff  of  Bibb  coantj 
for  partition ;  that  of  the  proceeds  of  said  sale,  two-sevenths 
shall  be  paid  to  A,  P.  and  S.  Collins  for  their  interest  in  said 
property,  and  that  said  C.  C.  Duncan,  administrator,  shall  paj 
to  said  A«  P.  and  S.  Collins  the  sum  of  |227  05  for  rent  of 
said  two-sevenths  of  said  property  firom  the  1st  day  of  August, 
1866,  to  February  1st,  1872." 

The  defendant^  Duncan,  moved  for  a  new  trial  upon  the  fol- 
lowing grounds,  to-wit : 

1st.  Because  the  verdict  is  contrary  to  the  evidence. 

2d.  Because  the  verdict  is  contrary  to  law  and  eqai^  in 
this,  that  there  was  no  evidence  to  sustain  or  show  any  con- 
tract between  complainant  and  J.  S.  Pope,  deceased,  or  with 
said  C.  C.  Duncan,  his  administrator. 

3d.  Because  the  Court  erred  in  his  said  charge  to  the  joiy. 

The  evidence  is  not  incorporated  as  it  is  unneoessaiy  to  an 
understanding  of  the  decision  of  the  Court 

Certain  exceptions  were  filed  to  proceedings  had  subaequext 

to  the  trial  by  Messrs.  S.  and  A.  P.  Collins,  based  upon  hds 

which  the  Court  refused  to  certify,  and  are,  therefore,  (Mnitted. 

.     The  motion  for  a  new  trial  was  overruled,  and  plainti£&  in 

.  error  excepted  and  assign  said  ruling  as  error. 

R.  F.  Lyon  ;  E.  F.  Bisr,  for  plaintiflfe  in  error. 
T.  J.  Simmons  ;  A.  O.  Ba<x)n,  for  defendant. 

MoNTOOMBRY,  Judge. 

1.  Section  1789  of  the  Bevised  Code  announces  that  a 
father  is  bound  to  support  his  illegitimate  child.  If  lie  vol- 
untarily make  a  contract  for  its  support,  the  obligation  is  a 
sufficient  consideration  to  sustain  it,  and  no  doubt  it  xoay  be 
so  made  as  to  bind  his  representatives.  The  law,  however, 
does  not  extend  the  obligation  to  the  latter,  in  the  abs^ioe  of 
luay  such  contract.    A  mere  statement  by  the  father  of  his  in- 
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kntion  that  the  child  is  to  be  supported  out  of  his  estate  after 
his  death,  does  not  amount  to  such  a  contract.  If  the  fhther 
£iil  to  support  the  child  voluntarily,  the  law  points  out  the 
mode  by  whidi  he  may  be  compelled  to  enter  into  a  contract 
for  its  support :  Code,  4664,  et  seq.  The  mode  here  provided 
neceasarily  contemplates  proceedings  against  him  (not  against 
his  lepresentativeu)  by  the  officials  whose  duty  it  is  to  see  that 
the  child  does  not  become  chargeable  to  the  county.  The  law 
nowhere  provides  for  a  suit  in  behalf  of  the  bastard  for  such 
support,  either  against  the  fiither  or  his  representatives,  not 
founded  on  some  contract.  A  husband  is  bound  to  support 
Ill's  wife :  Code,  1747 ;  a  father,  his  legitimate  child :  Code, 
1783.  It  has  never  been  contended  that  the  enunciation  of 
these  principles  in  the  Code  gave  the  wife  or  child  the  right 
to  enforce  the  obligation  by  suit.  Section  1789  of  the  Code 
gives  no  right  not  in  existence  before  its  adoption.  The  sec- 
tion is  but  the  embodiment  of  the  legal  principle  applicable 
to  such  cases,  and  which  had,  therefore,  been  of  force. 

2.  The  heirs  of  the  putative  father  in  this  case  having  made 
and  delivered  to  the  bastard  a  deed  of  all  their  interest  in  a 
piece  of  realty  held  by  the  ancestor  in  his  lifetime,  in  common 
with  another,  of  course  their  interest,  and  no  more,  passed  by 
the  conveyance,  and  entitles  the  grantee  to  a  partition  as  be- 
tween herself  and  the  other  tenant  in  common. 

3.  But  the  administrator  has  no  power  to  bind  the  estate  by 
promising  to  extinguish  the  title  of  the  other  tenant  in  com- 
mon for  the  benefit  of  the  bastard.  The  obligation  to  sup- 
port the  bastard,  as  already  shown,  is  a  valid  consideration  to 
support  a  contract  made  Uy  the  father  for  that  purpase.  It 
will  not  support  the  promise  of  his  administrator  to  do  so. 

4.  An  escrow,  ex  vi  termini,  is  a  deed  delivered  to  some  third 
person,  to  be  by  him  delivered  to  the  grantee  upon  perform- 
ance of  some  precedent  condition  by  tlie  grantee  or  another, 
or  the  happening  of  some  event.  If  delivered  to  the  grantee, 
or  his  agent,  the  delivery  is  complete,  and  the  paper  is  not  an 
C'^row:  Jordan  va.  Pollock^  14  Georgia^  145;  Wdlbom  w. 
Weaver,  17  Georgia,  374;  Code,  2651.    It  follows,  that  the 
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delivery  of  the  deed  to  Messrs.  Simmons  &  Baoon^  the  attor- 
neys of  the  bastardy  carried  the  complete  title  in  the  propertj 
granted  to  the  grantee  divested  of  all  parol  conditions. 

5.  On  the  hearing  before  this  Courts  the  counsel  for  the  ad- 
ministrator objected  to  the  verdict  and  decree^  upon  the  ground 
that  the  record  showed  that  the  administrator^  the  substantial 
defendant  in  the  case,  was  not  a  resident  of  Bibb  oounty,  in 
which  the  action  is  brought^  but  of  Houston,  and  should  have 
been  sued  in  the  latter  county.  This  objection  was  not  made 
in  the  Court  below,  and  this  Court,  being  a  Court  for  the  cor- 
rection of  errors  only,  cannot  now  entertain  it 

Judgment  affirmed,  with  the  following  direction :  That  so 
much  of  said  decree  as  requires  C.  C.  Duncan,  as  administra- 
tor of  J.  S.  Pope,  to  pay  to  William  Bishop,  next  friend  of 
8allie  Pope,  the  sum  of  $800  00,  be  set  aside,  and  that  on  the 
decree  of  the  jury,  judgment  be  entered  up  that  the  sheriff 
sell  said  land  for  partition,  and  that  two-sevenths  of  the  pro- 
ceeds of  such  sale  be  paid  to  the  defendants,  Collins,  and  the 
remaining  five-sevenths  to  such  person  as  the  Court  may  ap- 
point as  trustee  for  Sallie  Pope,  and  that  C.  C.  Duncan,  as  ad- 
ministrator as  aforesaid,  pay  to  said  S.  and  A.  P.  Collins  the 
sum  of  $227  85  for  rent  of  said  two-sevenths  of  said  property 
from  the  1st  day  of  August,  1866,  to  February  1st,  1872. 


Daniel  G.  Pattersok,  plaintiff  in  error,  vi.  John  H.  Wal- 
lace, defendant  in  error. 

Where  an  azeoation,  tssaed  oa  a  jadgmeat  obtained  upon  a  ooatraet 
made  before  Jane,  1S66,  ia  leyied  on  land,  and  defendant  makee  an  af* 
fidavit  of  illegality  on  the  ground  that  no  tax  affidant  is  attached  to  ibe 
fi.  fa,,  which  is  met  by  a  counter-affidavit  that  the  purchase  of  the  Isutid 
levied  on  by  defendant  from  plaintiff  was  the  fonndation  of  the  debu 
and  that  defendant  is  still  ia  possession  of  the  land,  an  amendment  of 
the  defendant's  affidayit,  staUng  that  the  land  has  been  set  aside  to 
him  as  a  homestead,  and  that  the  plaintiff  appeared  before  the  Ordi- 
nary and  objected  to  the  granting  of  the  homestead  on  the  same  ground 
now  presented  as  an  ezonse  for  not  filing  the  tax  affidavit,  whi^  objec- 
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tioo  WM  OTerraled,  and  that  the  question  is,  therefore,  res  adjudicaia 
between  them,  raises  an  issue  as  to  whether  the  question  was  adjudi- 
ctted  or  not,  which  should  hare  been  regularly  tried. 

ifc«  adjudicaia.  Tax  affidavit.  Homestead.  Relief  Law 
of  1868.  Before  Judge  Clabk.  Sumter  Superior  Court, 
October  Term,  1871. 

Daniel  G.  Patterson  filed  the  following  affidavit  of  illegal- 
it7  to  an  execution  proceeding  in  favor  of  John  H.  Wallace : 
"  That  a  certain  JL  fa,  issued  from  the  Superior  Court  of 
said  county  in  &vor  of  John  H.  Wallace  and  against  depo- 
Denty  and  levied  upon  the  east  half  of  lot  of  .land  number 
ninety-three,  in  the  twenty-sixth  district  of  Sumter  county,  as 
the  property  of  deponent,  is  proceeding  against  him  illegally 
in  this,  to- wit: 

"Because  the  judgment  upon  which  said  Ji,  fa,  issued  was 
founded  upon  a  note  given  in  renewal  of  a  note  which  was 
made  and  given  before  the  Ist  day  of  June,  1866,  and  that 
when  said  note  was  given  in  renewal  of  the  old  note,  given 
prior  to  June,  1866,  the  debt  was  not  reduced,  nor  the  equi- 
ties agreed  on  by  said  Wallace  and  deponent,  under  the  Belief 
Act  of  1868,  because  said  note  given  in  renewal  was  given 
before  the  passage  of  any  relief  law  and  soon  after  the  close 
of  the  war,  and  at  a  time  when  deponent  was  ignorant  that 
there  would  be  any  relief  laws. 

"  Because  on  the  trial  of  said  cause,  the  relief  plea  allowed 
under  the  Act  of  1868  and  filed  in  said  case  was  disallowed, 
and  he  refused  all  benefit  and  advantage  of  said  Belief  Act 
of  1868. 

''Because  when  said  note  was  given  in  renewal  of  the  old 
note,  there  was  no  reduction  made,  but  the  interest  on  the 
amount  due  was  calculated  to  date  of  the  giving  of  said  new 
lote. 

''Because  the  plaintiff  and  owner  of  said  j!.  fa.  has  not  at- 
ached  his  affidavit  thereto,  that  all  legal  taxes  chargeable  by 
%w  on  Bald  debt  have  been  duly  paid  by  him  from  the  time 
f  the  making  and  implying  said  contract  to  date. 
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'^  Because  the  property  levied  upon  is  embraoed  and  oon- 
tained  in  a  judgment  of  the  Court  of  Ordinary  of  said  oountr, 
setting  apart  a  homestead  for  the  benefit  of  deponent's  fiunilj, 
and  therefore  is  not  subject  to  levy  and  sale,  and  that  the 
judgm^it  upon  which  said  fi.  fa.  issued  was  obtained  aan 
the  setting  apart  of  said  property  as  a  homestead. 

"  Because  this  deponent  claims  the  right  to  have  said*  dAi 
reduced  and  scaled  under  the  Relief  Act  of  1868. 

'^  The  plaintiff  in  fi.  fa.  filed  a  counter-affidavit  to  the  eflht 
that  the  note,  which  was  the  consideration  upon  which  said 
execution  was  based,  was  given  for  the  land  levied  <m,  and 
that  defendant  was  in  possession  of  said  property ;  alsO|  tfatt 
all  legal  taxes  had  been  paid." 

The  defendant  in  fi.  fa.  amended  his  affidavit  of  ill^ality 
as  follows : 

'^  And  for  amendment  to  his  illegality  defendant  says,  tbax 
at  the  time  the  above  homestead  was  granted,  the  plaintif 
contested  the  same  upon  the  ground  that  the  note  here  soei 
on  was  given  for  the  land  levied  on,  and  upon  the  hearing  of 
the  same  the  Court  of  Ordinary  allowed  the  homestead,  whicli 
judgment  is  final  and  conclusive  upon  the  plaintiff^  and  of 
this  he  prays  the  judgment  of  the  Court." 

Plaintiff  in  fi.  fa.  demurred  to  the  affidavit  of  illegality, 
the  demnrrer  was  sustained  and  plaintiff  in  error  excepted. 

W.  A.  Hawkins,  represented  by  R.  F.  Lyon,  for  plaintiff 

in  error. 

N.  A.  Smith  ;  M.  R.  Stansell,  for  defendant. 

MoNTGOMEBY,  Judge. 

A  creditor  is  not  obliged  to  go  before  the  Ordinaiy  and 
contest  the  right  of  a  debtor  to  a  homestead  on  ^y  otb^ 
grounds  than  those  stated  in  the  sixth  section  of  the  Act  of 
1868,  and  as  that  section  is  amended  by  the^fifth  section  oCJ 
the  Act  of  1870.  But  if  he  voluntarily  appear  and  sabTn^ 
issues  to  the  Ordinary,  which  but  for  such  submissicn  that  ol 
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ficer  would  have  no  power  to  pass  upon  on  an  application  for 
liomestead,  and  of  which  the  Ordinary  takes  jurisdiction,  such 
creditor  will  be  bound  by  the  judgment. 

Whether  the  plaintiff  in  fi,  fa,  did  go  before  the  Ordinary 
and  submit  the  issue  to  him  which  is  set  forth  in  the  amend- 
ment to  the  defendant's  affidavit,  and  what  the  Ordinary  de- 
cided, requires  investigation  to  determine,  and  the  affidavit 
should  not  have  been  dismissed  on  demurrer.     If  tlie  Ordi- 
nary granted  the  homestead  on  demurrer,  as  it  were,  to  the 
proof  showing  that  the  plaintiff's  debt  was  created  for  the 
purchase  money,  thus  declining  to  take  jurisdiction  of  that 
issue,  then  the  principle  laid  down  in  Chamblisa  vs.  Phelps, 
39  Georgia,  386,  would  seem  to  warrant  the  plaintiff  in  pro- 
ceeding with  his  execution  so  far  as  the  homestead  may  pre- 
sent an  obstacle ;  but  if  the  Ordinary  decided  that  the  debt 
vas  not  created  for  the  land,  it  would  be  res  adjudicata.  The 
better  practice  for  creditors,  whose  claims  come  within  any  of 
the  exceptions  contained  in  the  Constitution  would  be  not  to 
contest  the  homestead,  but  to  endeavor  to  subject  it  to  their 
claims  notwithstanding  the  judgment  setting  it  apart,  as  is 
now  provided  for  by  the  Act  of  December  14th,  1871. 

Judgment  reversed. 


HowAKD  Hill  et  a?.,  plaintiffs  in  error,  vs.  Augustus  C. 

Felton,  defendant  in  error. 

Wfcere  the  Court  is  of  opinion  that  there  is  no  patent  ambiguity  in  those 
parts  of  a  will  affecting  the  property  in  issue  before  it,  and/  no  latent 
aoibiguitj  is  raised  by  proof  of  extrinsic  circumstanceSi  the  instrac- 
tions  of  the  testator  to  the  scriyener  who  drew  the  will  are  inadmissi- 
ble to  show  that  the  testator  intended  to  dispose  of  his  property  in  a 
mander  different  from  the  direction  it  would  take  when  the  ordinary 
rules  of  construction  are  applied  to  the  words  of  the  will. 

McCat,  Judge,  dissented. 

Construction   of  will.      Ambiguity.      Evidence.     Before 
7i2/Jge  Clark,    Macon  Superior  Court.    December  Term, 
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Shadrach  B.  Felton  died  in  April^  1852^  leaving  the  fol- 
lowing will  and  codicil: 

"STATE  OF  GEORGIA.— Maoon  County. 

''The  last  will  and  testament  of  Shadrach  B.  FeltODi  of 
the  county  and  State  aforesaid. 

''In  order  to  dispose  of  mj  property  in  such  manner  as  I 
consider  &ir  and  just  among  those  dear  to  me  hy  fiunilj  ties, 
I^  Shadrach  R.  Felton,  do  make,  ordain  and  publish,  this  my 
last  will  and  testament,  with  the  following  provisicms,  that  is 
to  say — 

"  1st.  I  give  and  bequeath  to  my  eldest  son^  Jdm .  Micajab 
Felton,  for  and  during  the  term  of  his  natural  life,  five  certain 
n^ro  slaves,  to-wit:     *     *     ♦     and  also  the  use  andcoca- 
pation  of  the  land  I  purchased  from  the  estate  of  the  bte 
John  Rushin,  deceased,  which  said  lands  lie  in  the  fiAee&tk 
district  of  originally  Houston  now  Macon  county,  and  amooDts 
to  nine  hundred  acres,  more  or  less,  excepting  the  groond  on 
which  Montezuma  now  stands,  and  the  ri^t  of  way  hereto- 
fore granted  to  the  Southwestern  Railroad  Company.    It  is 
my  particular  desire,  and  I  hereby  direct  that  the  j»opertT 
bequeathed  as  above,  with  its  natural  increase,  shall  pass  to  and 
become  vested  in  the  child  or  children  which  my  said  sob, 
iJohn  Micajah,  may  have  at  his  death,  and  in  the  event  of  the 
death  of  my  son,  John  Micajah,  without  iwue,  then  all  of 
said  property  shall  be  equally  divided  among  my  otfaa  chil- 
dren then  living,  share  and  share  alike.     Should  any  of  mj 
children  then  be  dead  leaving  issue,  the  share  of  the  poreat 
shall  pass  to  my  grandchildren  or  grandchild  then  rq>reBeiit^ 
lug  said  deceased  parent.    And  I  furthermore  declare  that  Ifae 
control  and  possession  which  I  hereby  give  to  my  son,  Johxi 
Micajah,  c^  the  property  aforesaid,  shall  amount  to  nothing 
more  than  a  lif^-estate  in  the  aame,  and  thai  said  pn^erty 
shall  not  be  liable  for  the  debts  of  my  said  son,  John  Mifajaaliy 
nor  shall  he  part  with  the  title  to  the  same  so  as  to  dqirive  mxty 
grandchild  or  grandchildren,  which  he  may  have  at  faisdwrt^K^ 
of  the  benefit  of  said  property  or  any  portion  thereof^  or 
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default  of  such  issue,  no  act  or  liability  of  his  shall  deprive 
my  other  children  or  their  heirs  of  the  absolute  right  to  said 
prcqpertj.  My  sole  object  in  making  this  restriction,  is  to 
secure  to  my  grandchildren  that  may  come  after  me  a  sub- 
stantial token  of  my  love.    Should  the  said  John  Mioajah 

attempt  to  sell  said or  become  so  involved  that  the  same 

would  likely  be  seised  seized  for  his  debts,  I  direct  that  the 
prc^r  Court  having  jurisdiction  shall  appoint  a  ^^prochein 
ami,'' or  next  friend,  to  protect  the  righti>of  the  remaindermen 
in  the  premises  in  such  wtny  as  shall  be  just  and  equitable.  By 
nothing  herein  stated  am  I  to  be  understood  as  doubting  the 
prudence  or  int^;rity  of  my  said  son,  John  Micajah  Felton. 

"2d.  To  my  beloved  wife,  Lavenia  Felton,  1  give  and  be- 
queath the  tract  or  lot  of  land  on  which  I  now  reside,  con- 
taining  two  hundred  and  two  and  a-balf  acres,  more  or  less, 
witk  all  the  appurtenances  therein,  during  her  natural  life  or 
widowhood.  Should  she  marry  after  my  death,  it  is  hoped, 
that  a  good  home  will  be  provided  for  her  by  my  successor.. 
In  the  event  of  her  second  marriage,  the  said  lot  of  land  is 
to  be  equally  divided  in  value  €unong  all  my  children  by  my 
said  wife. 

"3d.  After  the  paymentof  my  just  and  lawful  debts,  if  any 
should  exist  at  my  death,  the  balance  of  my  property,  con- 
sisting of  lands,  slaves,  plantation  stock,  choses  in  action  and 
all  other  things  whatsoever,  is  to  be  divided  equally  among  my 
children,  that  is  to  say,  William  Noah  Felton,  Augustus  Cicero 
Felton  and  Jane  Elizabeth  Felton,  and  such  other  child  or 
children  hereafter  to  be  born,  which  I  may  have  at  the  time 
of  my  death,  or  which  may  be  born  of  my  said  wife  within 
the  usual  period  of  gestation  thereafter,  share  and  share  alike. 
If  the  lands  can  be  divided  feirly  among  said  children,  I 
desire  that  a  partition  may  take  place,  but  should  the  execu- 
tors or  a  majority  of  the  legatees  prefer  to  divide  otherwise, 
then  a  yalnation  is  to  take  place  andythe  proper  sums  awarded. 
To  guard  against  imprudence  or  misfortune  on  the  part  of  all 
my  diildren,  I  hereby  impose  on  each  of  them,  and  the  prop- 
erty herein  bequeathed  to  them  respectively  the  same  restrio- 

VOL   XIrT]I.   80. 
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lions  and  r^ulations  hereinbefore  applied  to  my  son,  John 
Micajahy  and  the  interest  he  may  take  under  this  will. 

'^4th.  In  all  my  property  except  my  lands,  my  wife,  Lave- 
nia,  is  to  receive  a  child's  part^  and  no  more.  Nothing  h^nein 
is  to  interfere  wi  h  the  right  to  the  possession  of  the  lot  of 
land  on  which  I  reside,  as  hereinbefore  provided. 

''6th.  Such  sums  of  money  as  I  have  advanced  or  may 
advance  to  my  son,  John  Micajah,  he  is  to  refand  to  my  estate, 
and  the  same  is  to  be  equally  divided  among  all  my  diildren, 
allowing  a  child's  part  to  my  said  wife. 

''6th.  The  proceeds  of  the  land  now  laid  for  the  town  of 
Montezuma  are  to  be  equally  divided  among  all  my  dUldreo, 
and  they  are  to  have  a  vested  and  equal  interest  in  said  land 
or  town  site. 

"  7th.  I  appoint  John  Micajah  Felton  and  Cicero  H.  Yoiu^, 
executors  to  this  my  last  will  and  testament  and  request  tiie 
Inferior  Court,  when  sitting  for  Ordinary  purposes,  forMscon 
county,  to  appoint  a  suitable  person  administrator  with  the 
will  annexed  to  carry  out  the  foregoing  provisions,  should  the 
above  named  executors  decline  qualifying  or  resign. 

"Hereby  revoking  any  will  and  wills  by  me  at  any  time 
heretofore  made,  I  declare  this  to  be  my  only  last  will  and  tes- 
tament, containing  a  true  disposition  of  my  property  and  eflfects. 

"In  testimony  whereof,  I,  Shadrach  R.  Felton,  have  hereto 
set  my  hand  and  affixed  my  seal,  this  seventeenth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-one.  (Signed)  S.  R.  Felton,    [ub.] 

"  Signed,  sealed  and  published  by  Shadrach  R.  Felton,  as 
his  last  will  and  testament  on  the  day  and  year  above  written 
in  our  presence,  and  at  his  request,  and  in  his  presence,  and 
in  the  presence  of  each  other,  we  at  the  same  time  subscribed 
our  names  as  witnesses  hereto. 

(Signed.)  ^  "John  R.  Felton, 

"  M.  H.  Collins, 
"C.  H.  YouNO, 
"Stephen  F.  Miller-'' 
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Codicil  to  the  last  will  and  testament  of  Shadrach  R.  Felton. 
"STATE  OF  GEORGIA— Macon  Couoty: 

"Having  on  the  seventeenth  day  of  November,  in  the  year 
of  oar  Lord  one  thousand  eight  hundred  and  fifty-one,  made 
my  last  will  and  testament  of  the  same,  (?)  and  desiring  to 
change  somje  of  the  provisions  of  said  will,  I,  Shadrach  R. 
Felton,  do  declare  and  publish  this  as  a  codicil  to  said  last 
will  and  testament  in  the  words  following,  to-wit : 

"1st.  In  the  first  clause  of  my  said  will  I  gave  and  be- 
queathed to  my  son,  John  Micajah  Felton,  a  life-estate  in  cer- 
tain property  therein  mentioned.  Now  I  revoke  so  much  of 
said  clause  as  relates  to  the  lands  therein  specified,  and  here- 
by give  and  bequeath  to  my  said  son,  John  Micajah,  all  my 
claim,  title  and  interest  to  and  on  the  town  of  Montezuma, 
and  the  parcel  of  land  connected  therewith,  consisting  of 
twenty  acres,  more  or  -less,  which  I  jointly  hold  with  John 
T.  Brown,  and  my  said  son,  John  Micajah,  is  to  have  no  por- 
tion of  any  lands  except  the  said  Montezuma  property,  to  the 
extent  as  aforesaid,  and  further,  my  said  son,  John  Micajah, 
is  to  pay  to  my  executors  all  the  money  or  sums  that  I  have 
advanced  to  him  or  paid  on  his  account,  except  one  share 
thereof,  equal  to  a  share,  counting  my  said  wife,  Lavenia,  and 
all  my  children,  each  as  a  shareholder,  which  one  said  share 
he  is  permitted  to  retain  for  his  own  use,  and  no  more. 

"2d.  All  my  lands  thus  withdrawn  from  the  provisions  of 
the  said  first  clause  of  my  said  will  are  to  be  sold  by  my  ex- 
ecutors, and  the  proceeds  thereof  to  be  equally  divided  among 
my  children,  share  and  share  alike,  including  John  Micajah. 

"3d.  I  hereby  constitute  and  appoint  Cicero  H.  Young  a 
trustee  for  all  my  children,  sons  and  daughters,  and  vest  in 
him  the  legal  estate  in  all  the  property  specified  in  said  will, 
set  apart  for  them,  respectively,  for  their  own  separate  use  and 
benefit  And  I  hereby  authorize  and  require  said  trustee  and 
his  successors  to  keep  the  property  of  each  of  my  children 
from  waste,  and  to  preserve  the  same  *  *  *  or  in  such  form 
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as  he  may  deem  best  for  their  interest  and  happiness,  alIo\viDg 
to  mj  said  children  the  free  use  and  profits  of  said  property, 
but  not  the  right  to  sell  or  dispose  of  the  same  without  the 
consent,  in  writing,  of  my  said  trustee  or  his  successors. 

"In  testimony  whereof,  I,  Shadrach  R.  Felton,  have  hereto 
set  my  hand  and  affixed  my  seal,  this  the  tenth  day  of  April, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  fif- 
ty-two. (Signed.)  ^ 

"  8.  R.  Fjblton,    [ljb.] 

"Signed,  sealed  and  published  by  Shadrach  R.  Felton,  as  a 
codicil  to  his  last  will  and  testament,  on  the  day  and  year 
above  written,  in  our  presence  and  at  his  request,  and  in  his 
presence,  attd  also  in  the  presence  of  each  other,  we  at  the 
same  time  subscribed  our  names  as  witnesses  thereto. 

"A.  M.  Pitts, 
«W.  W.  Davis, 
"Stephen  F.  Miixeb, 
"John  R  Felton.'' 

The  will  and  codicil  were  admitted  to  record,  and  the  ex- 
ecutors qualified  at  the  May  term,  1852,  of  the  Inferior  Court 
of  Macon  county,  sitting  for  Ordinary  purposes. 

Carrie  Hill,  the  wife  of  Howard  Hill,  was  the  only  child 
of  John  Micajah  Felton,  who  died  intestate,  in  the  year  1867. 
Cicero  H.  Young,  the  other  executor  under  said  will,  died  m 
1862.     Howard  Hill  and  wife  sought  to  have  administratioD 
with  the  will  annexed  granted  upon  the  estate  of  said  Shad- 
rach R.  Felton,  for  the  purpose  of  subjecting  the  property  be- 
queathed in  the  first  item  of  the  codicil  of  said  will  to  berrt^ 
mainder  interest,  she  claiming  that  her  fath^,  John  Mknjah 
Felton,  took  said  property  subject  to  the  same  limitations  and 
restrictions  as  were  contained  in  the  first  item  of  the  will. 
John  Micajah  Felton  sold  his  entire  interest  under  the  said 
codicil  to  Cicero  H.  Young,  as  the  trustee  and  guardian  of 
Augustus  Cicero  Felton,  on  December  24th,  1853,  and  the 
same  had  been  held  and  claimed  as  the  property  of  said   Au- 
gustus Cicero  ever  since.    The  Supreme  Court  held^    when 
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the  construction  of  tbis  will  was  before  it,  tl^t  John  Micajah 
FeltOQ  took  a  fee  simple  estate  under  said  codicil :  Vide  Felton 
t».  HiU  and  wife  et  oZ.,  41  Georgia  ReporiSj  564. 

Augustus  Cicero  Felton  filed  his  bill  to  enjoin  the  issuing 
of  letters  of  administration,  de  bonis  non,  cum  iestamento  an- 
nexoy  setting  up  that  the  estate  had  been  faily  administered, 
statute  of  limitations,  etc.  The  defendants  filed  their  answer, 
admitting  the  material  charges  of  the  bill,  but  denying  the 
conclusions  of  law.  Upon  the  trial  of  the  issue  formed  by 
this  bill  and  answer,  defendants  sought  to  introduce  the  testi- 
mony of  Stephen  F.  Miller,  the  draftsman  of  the  will,  to  ex- 
plain an  alleged  ambiguity,  and  to  show  the  intention  of  the 
testator  as  to  the  estate  which  John  Micajah  Felton  should 
take  under  said  will.  Upon  objection  made  by  complainant, 
this  evidence  was  excluded  by  the  Court,  and  defendants  ex- 
cepted. The  jury  returned  a  verdict  for  complainant,  and  the 
injunction  was  made  perpetual.  Several  grounds  of  error 
were  assigned,  but  the  only  one  passed  on  in  the  decision  of 
the  Court  was  as  to  the  admissibility  of  the  evidence  of  Ste- 
phen F.  Miller. 

Lyon-  &  Ievin  ;  Phil.  Cook,  for  plaintiflfs  in  error. 

PoE,  Hall  &  Pob  ;  Nesbitb  &  Jackson  ;  W.  A.  Haw- 
kins, for  defendants  in  error,  submitted  tlie  following  brief: 

1st.  This  is  an  attempt  to  apply  the  rule  of  construction  laid 
down  in  section  2421  of  the  Code  to  a  will  which  took  effect 
in  1852,  and  under  which  titles  had  vested  and  interests  in 
property  grown  up  twelve  years  before  the  adoption  of  the 
rule.  Construction  frequently  furnishes  the  rule  upon  which 
titles  vest,  and  when  this  is  the  case,  the  rules  thus  deduced 
are  6a<^:^,  and  cannot  be  deviated  from  or  overturned  without 
destroying  valuable  rights  and  interests :  Goodlittle  V8»  Ed* 
munds,  7  T.  E.,  640 ;  Cowper  R.,  834 ;  Ld.  Cheyney's  case, 
5  Rep.,  68  (a;)  36  Ga.  R.,  199  ;  King  ra.  Leves,  34  Jb.,  386 ; 
Bass  V8^  Ware,  2  Merivale,  241 ;  Cholmondely  vs,  Cleaton,  16 
Howard,  275 ;  Carroll  vs.  CarrolL 
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2d.  It  is  not  contended  that  this  is  a  '^  latent  ambiguity,^ 
and  it  is  not  ^^ patent  ^^  Castledon  P8,  Turner^  3  Atk.,  258; 
Prest.  &  Co.  V8.  D.  &  D.  Just,  1  Bugbee*s  Eq.  R.,  65 ;  1  Eed- 
field  on  Wills,  ch.  10,  sec.  4,  pL  401 ;  Armstead  d  d,  vt, 
Armstead,  ex'r.,  32  Ga.  B.,  597.  It  is  rather  an  attempt  ta 
Qveftum  the  ordinary  rules  of  construction  bj  a  resort  to  pa- 
rol testimony,  and  this  cannot  be  done  for  the  purpose  oi  en- 
larging or  diminishing  the  estate  devised :  Xing  vs.  Acker- 
man,  2  Black.  B.,  408 ;  nor  when  the  terms  are  insufficient  of 
their  own  force  to  disinherit  the  heir :  Allen  V8.  Allen,  18  How- 
ard B.,  385 ;  nor  to  show  a  different  intention  in  the  t&tator 
from  that  which  his  will  discloses :  Weatherhead's  Lessee  vl 
Baskinville  ^  al.,  11  lb,,  357 ;  Gallego  va.  Grallego,.  2  Brock. 
B.,  285 ;  nor  to  show  that  the  terras  in  a  written  instrumeDt 
were  used  in  any  unusual  and  extraordinary  sense :  H^ck 
V8,  Noble,  22  Verm.  B.,  1.  In  ehort,  the  language  of  the 
will  cannot  be  varied,  or  omission  supplied,  or  apparent  amr 
biguitiea  removed  by  extrinsic  evidence  addressed  directly  to 
that  point,  nor  to  show  that  certain  words  were  intended  to 
create  particular  estates,  or  that  the  testator  meant  aomethiog 
different  from  what  his  language  imports.  This  is  clearly  the 
result  of  all  the  authorities,  both  English  and  American,  from 
Challoner  &  Bowyers'  case,  (2  Leonard's  B.,  70,)  and  Lord 
Cheyney's  case,  down  to  the  present  day :  1  Bedfield  on  Wilk, 
573,  note  2 ;  Doe  vs.  Fyldes,  Cowper,  833 ;  Miller  vs.  Trav- 
ers,  8  Bing.,  244,  (21  E.  C.  L.  B.,  288 ;)  Doe  ex  dem.  Gord 
vs.  Needs,  2  M.  <&  W.,  129 ;  Doe  ex  dem.  Hiscocks  vs.  'RiecoAsy 
5  lb.,  363 ;  Heust  vs.  Beech  et  al.,  5  Madd.  Ch.  B.,  351 ; 
Smith  vs.  Bell,  6  Peters,  68 ;  Bemasconi  vs.  Atkinson,  17 
Eng.  Law  and  Eq.  B.,  103;  Atty.  Genl.  v^.  Clapham,  31  /&., 
142 ;  Moon  vs.  Billingslea,  14  Ga.  B.,  370 ;  Doyal  and  wife 
vs.  Smith,  28  Ga.  B.,  264 ;  Doe  ex  dem.  Tu^le  and  wife  n. 
Eoe  &  McMath,  38  76.,  649. 

3d.  The  question  as  to  the  construction  of  this  will,  so  fiir 
as  respect  the  estate  of  plaintiff  in  error,  is  res  adjudieata^ 
and  the  parties  are  estopped  from  making  it  here :  Felton  ru 
Hill  and  wife,  41  Ga.  B.,  554 
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MoNTGOMEBY,  Judge. 

The  only  question  necessary  to  be  considered  in  this  case  is, 
are  the  instructions  of  the  testator  to  the  scrivener  who  drew 
his  will  admissible  to  explain  his  intention?    It  is  only  upon 
the  assumption  that  there  is  an  ambiguity  in  the  will,  that 
these  instructions  are  sought  to  be  admitted.     It  is  not  pre- 
tended that  any  latent  ambiguity  has  been  raised  by  proof  of 
extrinsic  fiicts,  but  it  is  insisted  that  a  patent  ambiguity  does 
exist,  which  may  be  explained  under  sections  2421  and  3748 
of  the  Code.     It  is  certain  that  there  is  a  class  of  patent  am- 
biguities which  may  be  explained  at  common  law  by  proof  of 
extrinsic  fects :  See  Cowan  &  Hill's  Notes  to  Phillips  on  Ev- 
idence, note  269,  page  311, 3d  Edition.    Another  class,  how- 
ever, which  Lord  Bacon  styles  ajabiguitas  palenSj  it  is  said, 
cannot  be  so  explained.     *'  An  ambuiguity  is  patent  in  this 
sense,  when  the  mere  perusal  of  the  instrument  shows  plainly 
that  something  more  must  be  added  before  the  reader  can  de- 
termine which  of  several  things  is  meant  by  it  :*'  lb.     If  any 
ambiguity  is  apparent  in  this  will,  it  must  be  of  this  last  men- 
tioned class,  and  could  not,  if  the  rule  quoted  be  correct,  be 
explained  at  common  law  by  parol  evidence,  but  would,  per- 
haps, be  explainable,  if  explanation  were  possible,  by  such 
evidence  under  the  sections  of  the  Code  relied  on.    In  order 
to  make  those  sections  applicable  in  cases  of  patent  ambigui- 
ties, the  perusal  of  the  instrument  must  '^ plainly  show"  the 
existence  of  the  ambiguity.     Qiu)tie8  in  verbis  niUla  est  ambig^ 
uitas  ibi  nulla  exposUio  contra  verba  fienda  est     "  The  gen- 
eral rule,"  observes  a  learned  Judge,  "I  take  to  be,  that  where 
the  words  of  any  written  instrument  are  free  from  ambiguity 
in  themselves,  and  where  external  circumstances  do  not  create 
any  doubt  or  difficulty  as  to  the  proper  application  of  these 
words  to  claimants  under  the  instrument,  or  the  subject  mat- 
ter to  which  the  instrument  relates,  such  instrument  is  always 
to  be  oonstmed  according  to  the  strict,  plain,  common  mean- 
ing of  the  words  themselves ;  and  that,  in  such  case,  evidence 
dehors  the  instrument  for  the  purpose  of  explaining  it  accord- 
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ing  to  the  surmised  or  alleged  intention  of  the  parties  to  tfie 
instmment,  is  utterly  inadmissible  :^  Tindal,  Chief  Justice, 
in  Shore  vs»  Wilson,  5  Scott  N.  R.^  1037 ;  see,  also,  Doe  «s. 
Westlake,  4  B.  &  A.,  67. 

But  it  is  said  that  the  dissent  of  Judge  McC at  from  the  in- 
terpretation put  upon  tbb  will  by  a  msyority  of  the  Coait 
when  it  was  onoe  before  under  review,  shows  that  there  is  an 
ambiguity  existing  in  the  clause  under  consideration.    No  one 
entertains  a  higher  opinion  of  the  l^al  acumen  o£  my  learned 
colleague  than  myself;  but,  as  I  understand  the  rule,  I  most 
gather  the  ambiguity  from  a  perusal  of  the  instrument,  not 
from  the  opinion  of  others,  however  learned  in  the  interpreta- 
tion of  instruments  they  may  be.     The  ambiguity  must  be 
apparent  to  my  own  mind :  Bremriel  vs.  Prothen,  3  Veser, 
113.    As  I  read  the  instrument,  it  not  only  fiiils  to  show 
plainly  an  ambiguity,  but  fails  to  raise  a  doubt  as  to  the  proper 
interpretation  to  be  placed  upon  the  words  of  that  part  of  the 
will  under  review.    There  are  some  parts  of  this  will  which 
do  seem  Ambiguous— the  meaning  of  the  testator  in  using  the 
words,  '^  restrictions  and  r^ulations,''  in  the  third  item  of  the 
will,  for  example.    But  it  is  not  contended  that  those  paiis  of 
the  will  in  any  way  affect  the  question  in  issue  in  this  case 
Hence,  whatever  ambiguity  may  exist  as  to  their  meaning, 
cannot  be  used  to  admit  evidence  to  contradict  the  plain  mean- 
ing of  those  parts  of  the  will  upon  the  construction  of  which 
the  case  turns.    As  I  understand  the  law,  however  well  satis- 
fied I  might  be  of  an  intentipn  on  the  part  of  the  testator  dif- 
ferent from  that  expressed  in  the  first  item  of  the  codicil,  yet, 
under  section  2420  of  the  Code,  I  would  be  constrained  to 
give  efiect  to  the  clause  as  it  stands.     I  concede  that  in  inter- 
preting a  will,  the  whole  must  be  taken  together,  and  that  the 
scheme  of  the  will  proper  seems  to  be  to  confer  a  life-estaAe  on 
the  children  of  the  testator^-certainly  upon  John  Micajah. 
But  the  codicil  alters  this,  and  bequeaths  "  all  my  chumy  title 
and  interest  to  and  in  the  town  of  Montezuma,  and  the  parcel 
of  land  connected  therewith,^'  to  John  Mioyah.     In  this  pix>p- 
erty  the  testator  held  an  individual  inoiety  in  fee  simple.     If 


ATLANTA,  JULY  TERM,  1872.  465 

Hill  et  al  tw.  Felton. 

he  gave  all  his  title  and  interest,  he  gave  the  fee.     It  is  not 
contended  that  any  well  founded  ambiguity  can  arise  out  of 
language  so  plain ;  but  it  is  said  that,  viewing  the  will  and 
codicil  tc^tber,  it  is  apparent  that  only  a  life-estate  is  intended 
to  be  given  to  John  Micajah,  or,  at  least,  a  doubt  is  raised  as 
to  what  ^fuantum  of  estate  the  testator  meant  to  give  by  the 
codicil,  and  that,  therefore,  an  ambiguity  exists,  which,  under 
the  sections  of  the  Code  referred  to,  will  let  in  parol  evidence 
to  explain  it.    My  understanding  of  the  sections  of  the  Code 
in  question  is,  that  they  were  not  intended  to  admit  parol  evi- 
dence in  every  case  where  the  astuteness  of  counsel  can  sugw 
gest  a  doubt,  but  only  to  admit  such  evidence  as  an  auxiliary 
where  the  rules  of  construction,  as  understood  before  the  pass-  ' 
age  of  the  Code,  failed  to  enlighten  the  Court  as  to  the  mean- 
ing of  the  instrument,  and  this,  whether  the  ambiguity  was 
latent  or  patent. 

Viewing  this  will  and  codicil  as  a  whole,  is  there  a  pat^it 
ambiguity  plainly  apparent  as  to  what  interest  John  Micajah 
^kes  under  the  first  clause  of  the  codicil  ?    The  first  item  of 
the  will  gives  a  life-estate,  clearly,  to  John  Micajah  in  the 
])roperty  therein  bequeathed,  and  restrains  alienation.    The 
third  item,  possibly,  makes  the  same  provision  as  to  the  prop- 
erty bequeathed  to  the  other  children.     The  sixth  item  pro- 
vides for  a  division  of  the  prooeede  of  the  land  laid  out  for 
the  town  of  Montezuma  among  all  of  testator's  children.     This 
is  the  same  property  which,  in  the  first  item  of  the  codicil,  is 
substituted  for  the  life-estate  given  to  John  Micajah  by  the 
Srst  item  of  the  will ;  and  it  is  to  be  noted,  that  the  character 
of  this  property  is  su(^  that  any  restriction  upon  its  free  alien- 
afion  would,  in  great  measure,  destroy  its  value.     The  lots  of 
a  newly  laid  out  town  should  be  unencumbered  as  much  as 
]K^i<sible,  and  pass  freely  firom  hand  to  hand,  to  induce  persons 
to  bny  and  build  upon  them.     The  testator,  '^  desiring  to 
change  some  of  the  provisions  of  said  will,"  afterwards  makes 
a  codicil,  and  gives  the  Montezuma  land  to  John  Micajah,  by 
words  that  certainly  convey  the  fee,  unless  restrained  by  the 
general  scope  of  the  will  to  a  less  estate.    But,  as  it  appears 
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to  me,  the  whole  scheme  of  the  will,  by  which  the  testatoT^s 
children  were  to  take  life-estates  in  their  respective  shares, 
with  a  restraint  on  alienation,  (conceding  that  such  is  the 
scheme  of  the  will  as  to  all  the  children,)  is  abandoned  and  a 
trustee  for  the  first  time  appointed,  by  the  third  item  of  the 
codicil,  whose  consent  to  alienation  is  substituted  for  the  life- 
estate  and  restriction  contained  in  the  will. 

In  Doe  ex  dem,  Child  vs.  Wright,  8  T.  R.,  64,  the  testator 
gave  ''all  my  lands  in  the  county  of  Essex''  to  his  grandson, 
and  also,  ''all  my  estate  in  Ellington"  to  the  same  grandson. 
He  had  previously  devised  a  life-estate  in  the  same  lands  to 
his  wife.     In  almost  all  the  other  clauses  the  testator  used  the 
*  word  *' estate,''  which  is  sufficient  to  pass  a  fee.    The  devise 
to  the  grandson  referred  to  was  all  under  one  item.     It  was 
argued  that  considering  the  whole  will  together,  it  appeared 
to  be  the  devisor's  intention  to  give  an  estate  in  fee  to  his 
grandson  in  the  Essex  lands.    The  Court,  declining  to  hear 
from  the  other  side,  held  that  only  a  life-estate  passed  as  to 
those  lands,  though  it  was  conceded  that  the  grandson  took  & 
fee  in  the  Ellington  lands.     In  the  case  at  bar,  a  life-estate  is 
given  by  the  will — a  fee,  by  the  words  of  the  codicil ;  bbA  the 
same  argument  is  used  in  favor  of  a  conveyance  of  a  life-es- 
tate by  the  codicil,  (or,  rather,  in  favor  of  an  ambiguity  as  to 
what  estate  was  intended  to  be  given,)  that  was  there  relied 
on  to  sustain  a  devise  of  the  fee.    The  Court  there  were  not 
sufficiently  doubtful  as  to  desire  to  hear  firom  the  other  side. 
Which  is  the  stronger  case?    See,  also,  Doe  ex  dem,  £IIam 
M.  Westley,  4  Barn,  and  Cress,  667,  where  Abbott,  Chief  Jus- 
tice, says:  "I  think  that  our  safest  course  is  to  consider  the 
two  distinct  sections  o|  this  will  as  making  two  distinct  de- 
vises."    And  Bay  ley,  Judge,  adds,  "it  is  an  old  observation 
that  the  introduction  of  the  word  'item'  shows  that  the  testa- 
tor is  dealing  with  a  new  subject,  and  that  the  words  ibllow- 
ing  apply  to  that  only,  and  not  to  the  preceding  mattor,  un- 
less the  intention  that  they  should  do  so  is  plain."     The 
reason  is  stronger  why  the  words  of  a  will  should  not  be  beM 
to  apply  to  a  codicil,  "  unless  the  intention  that  they  shoohi 
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do  80  is  plain."  It  is  only  by  applying  the  words  of  this  will 
to  the  codicil  that  any  ai^ument  can  be  made  as  to  the  exist- 
ence of  an  ambiguity.  A  subsequent  clause  of  limitation,  as 
to  one  subject  of  devise,  cannot  be  governed  by  words  of  in- 
troduction,  which,  though  clear,  are  not  connected  with,  and 
plainly  applicable  to  that  particular  subject:  Nash  tT«.  Smith, 
17  Yes.,  33;  Doe  vs.  Clayton,  8  East,  144;  Denn  t;^.  Gaskin, 
Cowp.,  661. 

Where  a  patent  ambiguity  does  exist,  we  have  seen  that  the 
general  rule  is  said  to  be  that  parol  evidence  is  inadmissible 
to  explain  it.    But  that  rule,  it  is  also  said,  must  be  received 
with  this  qualification,  viz:  '^ That  extrinsic  evidence  is  un- 
questionably admissible  for  the  purpose  of  showing  that  the 
uncertainty,  which  appears  on  the  &ce  of  the  instrument,  does 
not  in  fact,  exist,  and  that  the  intent  of  the  party,  though  un- 
certainly and  ambiguously  expressed,  may  yet  be  ascertained 
by  proof  of  fects  to  such  a  degree  of  certainty  as  to  allow  of 
the  intent  being  carried  into  effect.     In  cases  falling  within 
the  scope  of  this  remark,  the  evidence  is  received,  not  for  the 
purpose  of  proving  the  testator's  intention,  but  of  explaining 
the  words  he  has  used : "  Brown's  L^al  Maxims,  472.  Again, 
it  is  an  elementary  principle  that  claimants  under  the  will 
have  a  right  to  ask  the  Court  of  construction  to  place  itself,  as 
nearly  as  may  be,  in  the  position  of  the  testator  at  the  time  he 
executed  the  will,  by  proof  of  his  surroundings. 

Taking  these  rules  as  a  guide,  and  excluding  the  declara- 
tions of  the  testator  for  the  present,  what  kind  of  extrinsic 
evidence  is  inadmissible  to  explain  a  patent  ambiguity  ?     It 
is  difficult  to  answer  this  question.     Had  not  the  general  rule 
been  so  long  established  as  to  become  a  maxim,  that  extrinsic 
evidence  is  inadmissible  to  explain  a  patent  ambiguity,  I  would 
say,  still  leaving  out  of  view  the  declarations  of  testator,  that 
in  all  cases  of  patent  ambiguity  extrinsic  facts  are  admissible 
to  e^cplain  the  ambiguity,  where  it  is  of  a  nature  that  is  ca- 
pable of  such  explanation.     Mr.  Phillips  seems  to  entertain 
this   idea,  for  he  says,  ''some  ambiguities  apparent  in  an  in- 
stram^nt  do  not  admit  of  the  application  of  extrinsic  evidence, 
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and  are  utterly  incurablei  and  render  the  instmment  void ;" 
and  of  this  class  he  says,  are  the  instances  given  by  Lord 
Bacon,  which  Mr.  Phillips  calls  ambiguities  or  unoertaiDties 
in  the  limitations  of  estates:  2  Phil.  Ev.,  312*  Proof  of  ex- 
trinsic facts  could  scarcely  help  such  a  case. 

As  an  instance  of  a  patent  ambiguity  which  is  said  not  to 
be  capable  of  explanation  by  parol,  a  legacy  to  one  of  the 
sons  of  J.  S.,  is  usually  given.     But  if  it  is  shown  by  ex- 
trinsic evidence  that  J.  S.,  had  but  one  son,  and  the  testator 
knew  it,  the  son  would  take:  Ibid.     ''On  the  other  hand/' 
Mr.  Phillips  continues,  'Hhere  are  cases  of  apparent  ambigu- 
ity which  do  admit  of  explanation  by  matter  of  &ct,  and  in 
which  the  Court  will  give  efiecib  to  the  intention  of  the  partj 
consistently  with  the  words  used  in  the  instrument.^'     Ibid. 
An  examination  of  many  of  the  authorities  (all  to  which  I 
had  access)  referred  to  as  sustaining  the  rule  that  extrinsic  evi- 
dence is  inadmiaible  to  explain  patent  ambiguities  in  a  will, 
shows  that  the  evidence  rejected  was  the  declarations  of  the 
testator  as  to  what  he  meant:  See  Cowan  <fe  Hill's  Notes  to 
Phil.  Ev.,  part  2,  number  271.    These  stand  upon  a  very 
different  footing  firom  extrinsic  fiicts,  as  will  be  presaitlj 
shown. 

Mr.  Wigram,  in  his  treatise  upon  the  admission  of  extrinsic 
evidence  in  aid  of  the  interpretation  of  wills,  excludes  alto- 
gether the  distinction  between  latent  and  patent  ambiguities 
as  a  guide.    He  lays  it  down  that  for  the  purpose  of  determ- 
ining the  object  of  the  testator's  bounty,  or  the  subjects  of  dis- 
position, or  the  quantity  of  interest  intended  to  be  conveyed 
by  the  will^  a  Court  may  inquire  into  every  material  &ct  re- 
lating to  the  person  who  claims  to  be  interested  und^  the 
will,  and  to  the  property  which  is  claimed  as  the  subject  of 
disposition,  and  to  the  circumstances  of  the  testator  and  of 
his  fiimily  and  affairs :  Wigram's  Extr.  Ev.,  page  7,  51. 

Is  not  this  the  correct  rule  whether  the  ambiguity  be  latent 
or  patent?  And  do  the  sections  of  our  Code  do  anything 
more  than  establish  this  as  the  rule  in  Georgia,  in  order  to 
settle  the  question  with  us  in  view  of  the  nice  distinctions  and 
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refinements,  not  to  say  ooniusion,  to  be  found  in  the  books 
upon  this  subject? 

The  admission  of  the  declarations  of  the  testator  to  explain 
an  ambiguity,  however,  is  quite  a  different  thing  from  the 
proof  of  extrinsic  facts  for  that  purpose,  and  has  been  uni- 
formily  refused,  at  least  in  England,  since  the  case  of  Hiscocks 
tw.  Hiscocks,  6  M  &  W.,  363,  (see  Doe  ex  dem,  Allen  vs,  Al- 
len, 12  A.  &  E.,  451,)  except  in  a  singl^lass  of  cases,  to-wit : 
where  the  meaning  of  the  testator's  words  is  neither  ambigu- 
ous nor  obscure,  and  where  the  devise  is  on  the  face  of  it  per- 
fect and  intelligible,  but  from  some  of  the  circumstances  ad- 
mitted in  proof  an  ambiguity  arises,  as  to  which  of  the  two  or 
more  things,  or  which  of  the  two  or  more  persons  (each  an- 
swering the  words  of  the  will)  the  testator  intended  to  express. 
Here  arises  what  Lord  Bacon  calls  an  equivocation,  and  the 
declarations  of  the  testator  are  admitted  to  show  which  of  the 
two  things  or  pei^ons,  each  equally  answering  the  description 
in  the  will,  is  meant.     The  principle  above  quoted  confines 
the  admission  of  such  evidence  to  the  case  of  a  latent  ambigu- 
ity.    But  in  the  case  of  Doe  ex  dem.  Gord  va.  Needs,  2  M.  & 
W.,  129,  precisely  the  same  ambiguity  arose,  with  the  addi- 
tion that  the  ambiguity  appeared  in  the  will  itself;  two  per- 
sons of  the  same  name  having  been  mentioned  as  legatees  in 
the  former  part  of  the  will,  but  there  sufficiently  distinguished 
by  the  names  of  their  fathers,  whereas  in  the  clause  under 
which  the  controversy  arose,  one  of  them  was  again  named  as 
Jegatee,  and  no  indication  given  as  to  which  of  the  two  was 
meant.    The  declarations  of  the  testator  were  admitted  to  show 
which  of  the  two  he  intended:  Doe  ex  dem,  Morgan  v«.  Mor- 
gan, 1  C.  &  M.,  255,  is  to  the  same  effect. 

£ut  no  extrinsic  evidence,  much  less  the  declarations  of  the 
testator,  will  be  received  to  introduce  new  words  and  a  new 
description  into  the  body  of  the  will  itself:  Miller  vs,  Travers, 
8  JBiog.,  244.  And  that  is  what  is  attempted  here — ^to  intro- 
duce new  words  and  a  new  description  of  the  estate  which 
John  Micajah  takes,  reducing  it  from  a  fee  to  a  life-estate.  To 
permit  such  evidence,  would  overturn  the  statute  of  frauds, 
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and  again  open  the  door  to  all  the  evils  that  that  law  was  in- 
tended to  prevent.  I  cannot  think  that  the  Legislature  meant 
to  give  such  scope  to  the  sections  of  the  Code  relied  on  by  tie 
plaintiff  in  error.  Indeed,  they  must  be  read  in  coDnection 
with  section  2379,  re-enacting  in  substance  the  statute  of  frauds, 
and  so  construed  as  not  to  emasculate  that  law:  Upon  the 
whole,  I  am  of  opinion  that  no  patent  ambiguity  exists  b 
this  codicil  as  to  theAestate  which  John  Micajah  takes,  and  no 
latent  one  has  been  raised  by  proof  of  extrinsic  facts — ranch 
less  does  such  an  ambiguity  exist  as  le^ould  render  the  instmo- 
tions  of  the  testator  to  the  scrivener  who  drew  the  will  com- 
petent evidence  to  explain  it. 

The  question  as  to  the  admissibility  of  the  declarations  of 
the  testator  to  rebut  a  resulting  trust,  or  to  repel  the  presump- 
tion against  double  portions,  or  to  show  a  revocation  by  ex- 
plaining acts  done  to  that  end,  or  where  they  are  part  of  the 
res  gestcBf  or  on  an  issue  of  insanity,  is  not  here  involved. 

Judgment  affirmed. 

Warner,  Chief  Justice,  concurring. 

In  my  judgment,  there  is  no  ambiguity  on  the  fitce  of  the 
testator's  will,  either  latent  or  patent^  which  will  authorize  the 
admission  of  parol  evidence  to  explain  it.     Whatever  may  be 
the  difference  of  opinion  as  to  the  legal  construction  to  be  givea 
to  the  words  employed  by  the  testator,  that  does  not  create  an 
ambiguity,  in  the  sense  of  the  law,  which  may  be  explained 
by  parol  evidence.    It  is  not  competent  to  raise  an  ambiguity 
in  relation  to  the  testator's  intention  by  parol  evidence,  ex- 
trinaic  of  the  words  of  the  will,  and  then  proceed  to  explain 
that  ambiguity  so  raised  by  the  same  species  of  evidence,  and 
that  is  just  what  is  proposed  to  be  done  in  this  case,  after  tk 
lapse  of  twenty  years  from  the  date  of  the  execution  of  the 
will.    A  testator's  will  should  be  construed  according  to  tht 
legal  effect  of  the  words  contained  therein,  when  those  words 
are  not  ambiguous  or  of  doubtfiil  meaning.    The  intention  oi 
the  testator  must  be  derived  from  the  plain  unambiguous  w(^ 
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of  his  will|  and  not  from  extrinsic  parol  evidence ;  otherwise, 
no  man's  will  can  stand — the  parol. evidence  of  witnesses  after 
his  death  will  make  one  for  him. 

McCaY;  Judge,  dissented,  but  fiirnished  no  opinion. 
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JANUARY  TERM,  1873. 


Present— HIRAM  WARNER,  Chief  Justice. 
H.  K.  McCAY,  ) 

.     W.  W.  MONTGOMERY,  V  Judges. 
ROBERT  P.  TRIPPE,  ♦  j 


E.  X.  Chastain,  plainti£F  in  error,  vs.  Jacx)B  Smith  et  al.y 

defendant  in  error. 

The  record  or  bill  of  exceptions  must  disclose  the  fact  that  the  brief  of 
evidence  accompanying  the  motion  for  a  new  trial  was  approved  by  the 
Court,  or  agreed  upon  by  the  parties  or  their  counsel.     (R.) 

Xew  trial.  Brief  of  evidence.  Practice  in  the  Supreme 
Court.     Before  the  Supreme  Court.    January  Term,  1873. 

When  this  case  was  called  a  motion  was  made  by  counsel 
or  defendants  to  dismiss  the  writ  of  error,  on  the  ground  that 
Jiere  'was  no  evidence  of  the  fact  in  the  record  that  the  brief 
f  evidence  on  the  motion  for  a  new  trial  had  been  approved 
Y  the  Court  or  agreed  upon  by  the  parties.  Counsel  for 
laintiff  in  error   refusing  to  make  the  necessary  affidavit, 

*Jiid^e  Tkipps  wu  appointed  to  succeed  Jud^e  Momtoombby  on  February  17th, 
'\.     He   qualified  and  oommenoed  his  jadioial  duties  on  the  19th  of  the  same 
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upon  a  suggestion  of  a  dknanition  of  the  record,  the  writ  of 
«Tor  was  dismissed. 

GsoBOE  D.  BiCB;  J.  A.  JebviS)  for  the  motion. 

WiBB  BoYD;  H.  p.  Bell,  contra. 


John  T.  Brown,  administrator,  et  oL,  plaintifis  in  error,  v$. 
Thomas  Thornton,  defendant  in  error. 

1.  A  bomestead  haying  been  set  apart  whilst  the  estate  of  a  creditor  of 
the  applicant  had  no  legal  representative,  and  executions  in  favor  of 
said  estate  were,  after  the  appointment  of  an  administrator,  lericd 
npon  the  property  so  set  apart,  equitj  will  enjoin  said  ezecations  until 
the  case  can  be  fullj  heard  npon  its  merits,  and  a  final  decree  rea- 
dered.    (R.) 

2.  As  the  estate  of  the  creditor  had  no  representative  to  file  objectioBi 
at  the  time  the  homestead  was  set  apart,  the  legal  representative  raaj 
attack  the  judgment  allowing  the  homestead,  for  fraud,  and  also  may 
show  that  the  applicant  was  not  entitled  to  it,  under  the  law,  asagainai 
his  rights  as  such  representative,  and  the  proper  forum  to  do  this  is  in 
a  Court  of  equity.     (R.) 

Injunction.      Homestead.     Jurisdiction.      Before  Jodge 
Knight.    Forsyth  Superior  Court.    August  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

H.  P.  B£LL;  J.  S:  Clements,  for  plaintiffs  in  error. 

1st.  Creditors  may  attack  a  judgment  for  fraud  wherever 
and  whenever  it  interferes  wiUi  their  rights :  Code,  sec  3537. 

2d.  A  judgment  only  binds  parties  and  privies :  Code,  sees. 
3519,  3773,  2846 ;  25  Ga.  R.,  193. 

3d.  Defendants  in  error  have  an  ample  remedy  at  I&w,  and' 
equity  will  not  interfere:  Code,  sees.  3614,  3616 ;  20  Gta, 
B.,  345 ;  19  Ibid.,  78,  134 ;  26  Ibid.]  167 ;  24  Ibid.,  481 ; 
J6id.,  170 ;  Code,  sec.  3149. 

Pope  &  Brown,  for  defendant. 
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Warner,  Chief  Justice. 

Oq  the  11th  November,  1868,  Thornton  made  application 
to  the  Ordinary  of  Forsyth  county  for  a  homestead,  as  the 
head  of  a  &mily.     Objections  having  been  filed  thereto,  the 
application  was  transferred,  by  consent  of  parties,  for  trial,  to 
the  Superior  Court.     When  the  case  came  on  for  trial  in  the 
Superior  Court,  the  objections  were  withdrawn,  and  a  judg- 
ment was  awarded  by  the  Court,  allowing  the  homestead  to 
the  applicant,  which  was  made  the  judgment  of  the  Ordinary. 
Afterwards,  on  the  11th  December,  1867,  sundry  executions 
from  a  Justice's  Court,  in  favor  of  Hutchins  against  Thorn- 
ton, were  levied  on  the  homestead  as  his  property,  which  was 
claimed  by  Thornton  as  the  head  of  a  &mily,  as  not  being 
subject  to  be  sold  in  satisfaction  of  the  executions  levied 
thereon.     The  sheriff  declined  to  receive  and  recognize  the 
claim,  and  Thornton  filed  a  bill  praying  for  an  injunction  to 
restrain  the  sale  of  the  homestead,  which  was  granted  by  the 
piTsiding  Judge ;  whereupon,  the  defendants  excepted.     The 
defendants,  in  their  answers  to  the  complainant's  bill,  set  up 
in  fhe  nature  of  a  cross-bill,  that  the  complainant  was  not  en- 
titled to  a  homestead  as  the  head  of  a  family ;  that  he  had  no 
fiimily  which  he  was  bound  by  law  to  support;  that  the  Court 
had  no  jurisdiction  to  grant  him  a  homestead,  and  that  the 
lame  had  been  fraudulently  procured.     It  also  appeared  that. 
It  the  time  the  homestead  was  granted,  the  estate  of  Hutchins 
he  plaintiff  in  the  executions,  had  no  representative  who  could 
lave  made  objections  to  the  granting  of  the  same.     There 
vere  several  affidavits  filed,  going  to  show  that  Thornton  was 
u>t  entitled  to  a  homestead  as  the  head  of  a  family,  though  the 
violence  upon  that  question  was  conflicting.     Inasmuch  as  the 
-tate  of  Hutchins  had  no  representative  to  file  objections  at  the 
me  the  homestead  was  set  apart,  his  legal  representative  may 
j\v  attack  the  judgment  allowing  the  homestead  for  fraud,  and 
•-o  may  show  that  the  applicant  was  not  entitled  to  it,  under 
0  law^y  as  against  his  rights  as  such  legal  representative  of 
utchins'  estate,  and  the  proper  forum  to  do  that,  under  the 
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hats  of  this  case,  is  in  a  Court  of  equify.  In  oor  judgment,  the 
remedy  in  a  Coort  of  law  would  not  be  as  complete  and  ade- 
quate as  in  a  Court  of  equity^  either  as  it  regards  the  rights  of 
the  complainant  or  the  rights  of  the  defendants.  We,  therefore^ 
find  no  error  in  the  judgment  of  the  Coort  below  in  gnoticg 
the  injnncticMi  until  the  case  can  be  fully  heard  upon  its  merits^ 
and  a  final  decree  rendered  in  the  cause. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


JoHK  R.  Crane,  administrator,  plaintifi*  in  error,  vs.  Pat- 
rick Barry,  defendant  in  error. 

1.  To  entitle  an  award  to  be  made  tbe  jndgment  of  tbe  Coarty  nnder  sec- 
tiona  4166,  et  Btq.  of  the  Code,  it  should  appear  that  the  sabmi»aoQ 
was  under  the  sections  referred  to.  A  written  submiswoa  to  two  arbi- 
trators, in  which  a  third  person  is  named  as  umpire,  (bat  it  does  not 
appear  by  whom  chosen, )  who  lakes  no  part  in  the  award,  and  is  not 
sworn,  is  at  least,  prima  facUf  a  common  law  award,  and  not  eatiilcd 
to  be  made  a  judgment  of  the  Court. 

2.  Even  though  a  judgment  be  void,  the  partj  against  whom  it  exist!  hu 
the  right  to  have  it  set  aside,  and  thus  clear  away  anj  cloud  that  ii  m*y 
cast  upon  his  right  to  alienate  his  property,  so  long  as  it  remains  of 
record  against  him. 

Arbitration  and  award.  Umpire.  Void  judgment.  Be- 
fore Judge  Davis.  Clark  Superior  Court.  February  Term. 
1872. 

The  matters  in  controversy  between  Patrick  Barry  and 
John  R.  Crane,  as  administrator  of  Ross  Crane^  deceased. 
were  submitted  to  arbitration  by  the  following  instnioient : 

"GEORGIA— Clark  Coinnrr. 

"  We,  the  undersigned,  hereby  agree  and  pledge  ouf^eives 
to  leave  to  arbitration  all  matters  of  controversy  between  Pat- 
rick Barry  and  Ross  Crane,  deceased;  also,  all  other  busiu 
transactions  between  said  parties,  and  to  let  said  arbitrate 
make  a  final  settlement  in  full  of  all  matters  between 
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parties,  and  their  eettlement  shall  be  binding  between  all  par- 
ties interested  in  and  through  Patrick  Barry  and  Boss  Crane, 
deceased.  Henry  Beusse  selected  as  arbitrator  for  Patrick 
Barry,  and  Jonathan  Hampton  as  arbitrator  for  J.  R.  Crane, 
administrator  of  Boss  Crane,  deceased.  William  King,  jr,, 
umpire.  [Signed] 

"Patrick  Barry, 
"John  R.  Crake, 

"Adm'r  of  Ross  Crane." 

William  King,  jr.,  did  not  serve  upon  the  investigation. 
On  September  28th,  1870,  the  two  arbitrators  made  an  award 
in  favor  of  Piitrick  Barry  against  John  R.  Crane,  as  admin- 
istrator of  Roes  Crane,  deceased,  for  $202  08.     At  the  Feb- 
ruary term,  1871,  of  Clark  Superior  Court,  the  award  was 
ejQtered  upon  the  minutes,  and  made  the  judgment  of  the 
Court     At  the  August  term,  1871,  a  motion  was  made  by 
the  defendant  to  set  aside  said  judgment,  upon  the  ground 
that  the  submission  was  a  common  law,  and  not  a  statutory 
sabmission,  and  therefore  the  award  based  thereon  could  not 
be  made  the  judgment  of  the  Court.     At  the  February  term, 
1872,  the  motion  was  denied,  and  defendant  excepted,  and  as- 
signs said  ruling  as  error. 

W.  Li.  Mitchell,  represaited  by  L.  E.  Bjleckley,  for 
plaintiff  in  error. 

E.  P.  Lumpkin,  represented  by  Jackson  &  Clark,  for 
lefendant. 

MoNTQOMBRT,  Judge. 

At  common  law  an  award  can  only  be  made  the  fbunda- 
lon  of  an  action.  Our  Code,  sections  4166'  et  seq,  alters  the 
L>mnion  law  and  permits  an  award  to  be  made  the  judgment 
r  the  Ck>urt,  provided  certain  things  are  done  by  the  parties, 
jd  the  award  is  made  in  the  way  indicated.  But  it  also  per« 
its  the  parties,  if  they  prefer  it,  to  pursue  the  old  mode,  and 
rve  their  matters  of  controversy  settled  by  a  common  law 
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award.     It  is  prop^^  therefore,  that  the  Coart  should  see 
that  both  parties  intended  to  submit  to  a  statatory  aiUtratioQ 
before  it  permits  the  award  to  be  made  the  judgment  of  the 
Court.     In  order  to  do  this,  no  better  way  oocors  to  ub  than 
that  it  should  be  made  apparmt  that  the  details  of  the  slatote 
have  been  complied  with,  or,  if  minor  details  have  beenoout- 
ted,  at  least  that  the  intention  of  the  parties  was  dearij  to 
submit  to  an  award  under  the  statute.    In  the  present  case 
one  of  the  three  arbitrators  took  no  part  in  the  proceedings^ 
and  was  not  even  sworn.    Hoc  ^oes  it  appear  that  he  was 
chosen  by  the  two  arbitrators  selected  by  the  parties^   Indeed, 
he  is  only  named  as  an  umpire  in  the  submission  whidi  would 
seem  to  indicate  that  the  parties  intended  he  should  tike  no 
part  unless  the  others  disf^reed.     Further,  it  is  no  where  sta* 
ted  in  the  submission  that  the  award  is  to  be  made  the  judg- 
ment of  the  Court. 

In  view  of  the  failure  to  comply  with  the  provisioiisof  the 
statute,  and  in  the  abaenoe  of  any  evidence  of  intention  on 
the  part  of  the  parties  to  make  the  award  the  judgment  of  the 
Court,  we  think  that  the  submission  in  this  case  was^  at  least, 
prima  facie,  intended  to  be  under  the  common  law,  and  the 
award  should  not  have  been  made  the  judgment  of  die  0)urt 
without  s<Mne  evidence  that  the  intention  of  the  parties  was  to 
submit  to  an  arbitration  under  the  statute. 

It  is  contended  that  wh^i  the  award  is  sought  to  be  made 
the  judgment  of  the  Court,  the  objections  should  be  made  a» 
pointed  out  by  the  Code.  This  is  true  where  the  submisbion 
is  under  the  statute,  but  where  the  submission  is  at  commit 
law  the  losing  party  is  not  bound  to  take  notice  at  his  peril 
that  his  opponent  will  move  to  make  the  award  the  judgment 
<^  the  Court. 

2.  If  the  award  was  a  common  law  one,  there  was  no  power 
in  the  Court  by  mere  order  to  transform  it  into  a  judgment. 
Such  order  was  inoperative  and  void.  The  propriety  rf»  A?^ 
fendant,  i^inst  whom  even  a  void  judgment  exists,  moving 
to  set  it  aside  is  too  obvious  to  need  elaboration. 

Judgment  reversed. 
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JoHX  B.  Gkaham,  plaintiff  in  error,  vs.  A.  Theis,  defend- 
ant in  error. 

1.  A  parol  contract  for  the  sale  of  land  is  not  brought  within  the  excep- 
tions to  section  1940  of  the  Code,  requiring  such  contracts  to  be  in 
writing,  by  the  vendor's  making  out  and  tendering  to  the  vendee  a  deed 
to  the  land,  unless  the  vendee  accepts  the  same. 

2.  The  part  performance  provided  by  section  1941,  as  making  an  excep- 
tion, must  be  a  part  performance  of  the  contract,  and  the  doing  by 
either  party  of  some  independent  act,  not  a  part  of  the  contract,  does 
not  become  a  part  performance,  because  the  doer  of  the  act  was  led  so 
to  act  by  his  belief  that  the  parol  contract  would  be  performed  by  the 
other  party. 

8.  A  contract  that  one  will  not  bid  at  an  execntor's  or  administrator's 
sales  is  illegal,  and  the  refraining  from  such  bidding  in  part  perform- 
ance of  a  parol  contract  for  the  sale  of  land,  is  not  such  a  part  per- 
formance as  brings  the  parol  contract  within  the  exceptions  to  the  Act 
requiring  such  contracts  to  be  in  writing. 

Statute  of  frauds.  Part  performance.  Parol  sale  of  land. 
Illegal  contract.  Before  Judge  Knight.  Dawson  Superior 
Court     September  Term,  1872. 

Adolphus  Theis  brought  complaint  against  Jobn  B.  Gra- 
ham on  an  account  for  $400  00.  The  bill  of  particulars  an- 
nexed to  the  declaration  was  as  follows : 


a- 


John  B.  Graham,  to  Adolphus  Theis,  Dr. 

June  2d,  1868.  To  one  undivided  interest  in  and  to  gold 
mine  on,  and  lot  of  number  (?)  and  one  undivided  interest  in 
and  to  lot  of  land  number  seven  hundred  and  nine,  in  the 
iifth  district  and  first  section  of  Lumpkin  county,  under  a 
verbal  contract  for  the  purchase  of  said  land  with  said  Theis, 
which  verbal  contract  has  been  so  &r  performed  by  the  said 
Theis  as  would  render  it  a  fraud  on  the  part  of  the  said  Gra- 
ham to  refuse  to  comply  if  the  Court  did  not  compel  a  per- 
formance, $400  00.'' 

Pending  the  litigation  the  plaintiff  amended  his  declara- 
tion as  follows,  to-wit: 

^^ITour  petitioner  shows  that  he  was  induced  not  to  bid  for 
one-fourth  interest  of  lot  of  land  number  seven  hundred  and 
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nine^  fifth  section,  sold  as  the  property  of  I.  J.  Cowl,  deceased, 
at  ailrainistrator's  sale,  upon  the  &ith  of  de&ndant^s  agree- 
ment to  paj  $400  00  for  the  fourth  interest  in  said  lot  owned 
hy  yonr  petitioner.  And  your  petitioner  further  shows  that, 
acting  upon  the  faith  of  the  defendant's  promise  and  agree- 
ment to  yay  said  sum  of  money  to  your  petitioner  for  said 
fourth  interest  in  said  lot  of  land,  your  petitioner  executed  a 
warranty  deed  to  said  defendant  to  said  one-fourth  interest 
in  said  land,  and  delivered  the  same  to  Colonel  TT.  P.  Price, 
as  the  agent  of  said  defendant^  which  deed  your  petitioner 
now  brings  into  this  Court  and  tenders  to  the  said  d^od- 
ant;  and  your  petiticmer  further  shows  that  he  has  upon  the 
faith  of  defendant's  contract  fully  executed  and  performed 
your  petitioner's  part  of  said  contract.  And  your  petitioner 
prays  that  the  said  defendant  be  required  and  decreed  to  spe- 
cifically perform  his  said  contract  and  agreement,  to  accept 
Ae  deed  brought  into  Court  and  tendered  to  said  defendant, 
and  that  said  defendant  be  decreed  to  pay  to  your  petitioner 
tiie  said  sum  of  $400  00,  with  interest  thereon.'* 

The  defendant  pleaded  the  general  issue. 

The  material  portions  of  the  evidence  introduced  upon  the 
trial  showed  the  following  &cts :  W.  P.  Price  was  adminis- 
trator upon  the  estate  of  Isaac  J.  Cowl,  deceased ;  said  estate 
owned  a  one-fourth  interest  in  lot  of  land  number  seven  hun- 
dred and  nine,  fifth  district,  first  section  of  Lumpkin  county ; 
on  May  3d,  1867,  Cowl  and  plaintiff  bought  of  Martha  E. 
Gaddis  a  one-half  interest  in  said  lot,  plaintiff  taking  &  sepa- 
rate deed  for  his  one-fourth.     After  Cowl  died,  the  defendant 
spoke  to  his  administrator  several  times  about  purchasing  the 
interest  of  said  estate  in  said  lot  at  jM'ivate  sale;  the  defendant 
also  spoke  about  purchasing  plaintiff's  interest ;  the  admini^ 
trator  informed  him  that  the  interest  of  the  estate  in  said 
property  could  only  be  sold  at  public  outcry,  as  the  statute 
prescribed ;  also,  that  the  estate  and  plaintiff  both  held  under 
Martha  E.  Graddis ;  defendant  informed  the  adminbtrator  that 
he  already  owned  a  one-half  interest  in  said  lot,  and  wished 
to  buy  Cowl's  interest ;  also,  that  his  tide  came  thon^  loe  or 
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Isham  Gfiddis,  and  if  Martha  E.  Graddis'  title  was  from  Ice 
Gaddis,  he  would  risk  a  purchase^  in  order  that  he  might 
have  a  controlling  interest     In  June,  1868,  the  administrator 
brought  the  interest  of  Cowl  in  said  lot  to  a  public  sale ;  he 
refused  to  put  up  said  property,  unless  assured  that  it  would 
bring  a  good  price,  and  had  a  positive  knowledge  that  it 
would  bring  something  like  its  true  value  i  the  sale  was  at 
Dahlonega,  in  Lumpkin  county;  the  defendant,  in  the  pres- 
ence of  several  persons,  proposed  that  if  the  plaintiff  would 
take  $400  00  for  his  interest,  he  would  bid  as  high  as  that 
amount  for  Cowl's  interest,  provided  no  one  would  give 
more  than  that  sum ;  defendant  then  authorized  the  adminis* 
trator  to  go  and  see  the  plaintiff  and  say  to  him  that  defend- 
ant would  give  $400  00  for  his  interest,  provided  he  could, 
buy  Cowl's  interest  that  day  for  a  like  sum ;  the  administra- 
tor made  the  proposition,  as  directed,  and  asked  plaintiff  if  he. 
would  give  more  than  $400  00  for  Cowl's  interest ;  plaintiff 
said  that  he  could  not  give  that  much  on  that  day,  and  if  de- 
fendant would  give  him  $400  00  for  his  interest,  he  might 
have  it ;  the  administrator  stated  to  plaintiff  that  if  defendant- 
"wns  not  compelled,  at  the  sale,  to  give  more  than  $400  00  for 
Cowl's  interest,  he  would  give  plaintiff  the  same  amount  for 
his  interest.    The  interest  of  Cowl  was  put  up  at  public  out- 
cry and  knocked  off  to  defendant  at  $400  00 ;  defendant  then 
directed  the  administrator  to  prepare  deeds  to  the  two  interests, 
and  to  have  them  ready  by  the  following  Monday ;  the  deeds 
were  duly  executed,  and  on  that  day  were  tendered  by  the  ad- 
ministrator to  the  defendaat,  who  requested  that  he  might 
liave  a  little  time  to  raise  the  money.     At  intervals,  he  paid 
sums  on  the  Cowl  purchase  until  it  was  paid  for  in  full ;  he, 
for  a  long  time,  assured  Price  that  he  would  take  the  interest 
of  Theis,  but  finally  declined,  because  Theis  did  not  have  a 
ileed  from  Ice  Graddls ;  Price  tendered  the  deed  from  Theis  to 
defendant ;  he  declined  to  receive  it ;  Price  agreed,  at  any  time^ 
to  famish  him  certified  copies  from  the  records  of  the  deeds 
constituting  the  chain  of  title  back  of  Martha  E.  Gaddis ;  de- 
fendant, several  times,  informed  Price  that  the  reason  he  did 
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not  pay  Thei&  was  because  all  of  his  money  was  loaned  out ; 
Theis  did  not  bid  at  the  sale  of  the  Cowl  interest. 

The  jury  returned  the  following  verdict,  to-wit:  "We, the 
jury,  find  for  the  plaintiff  $400  00,  with  interest  and  costs  of 
suit,  when  plaintiff  produces  original  deeds,  or  certified  copies 
thereof,  to  said  defendant." 

The  defendant  moved  for  a  new  trial  upon  the  following, 
among  other  grounds,  to-wit : 

1st  Because  the  verdict  is  contrary  to  law,  equily  and  the 
evidence, 

«  

2d.  Because  the  contract  set  up  by  the  plaintiff  is  contrary 
to  public  policy  and  illegal. 

3d.  Because  the  contract  upon  which  plaintiff  seeks  to  re- 
cover is  contrary  to  the  provisions  of  the  statute  of  frauds. 

The  Court  overruled  the  motion,  and  defendant  excepted, 
and  assigns  error  upon  each  of  the  aforesaid  grounds. 

Geobqe  D.  Ricb;  Wibb  Boyd,  for  plaintiff  in  error. 

1st.  Part  performance  necessary  to  take  case  out  of  the 
statute  of  frauds:  Code,  sections  1940, 3130;  6  Ga.  B.,  590; 
20  Pick.  R.,  134;  5  Ga.  R.,  472. 

2d.  No  damage  resulted  to  plaintiff  from  the  refusal  to  take 
the  title:  12  Ga.  R.,  52. 

3d.  The  agreement  not  to  bid  at  the  administrator's  sale 
was  illegal:  Code,  section  2708;  6  John.R.,  194;  U  Ibid^ 
112;  25  Ga.  R.,  708;  40  Ga.  R.,  582. 

4th.  The  verdict  is  uncertain  and  void;  27  Gra.  R,  469; 
17  Ibid,  363. 

H.  P.  Bell,  for  defendant 

McCay,  Judge. 

The  writing  and  signing  of  a  deed,  and  the  tender  of  it  to 
the  grantee,  is  not  a  conveyance  of  the  land.    Until  the  deed 
is  delivered  the  instrument  is  nothing,  and  so.  long  as    the  . 
grantee  refuses  to  accept  there  can  be  no  delivery  io 
The  &cts  show  at  last  only  an  offer  to  perfi>rm.    The  gn 
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still  has  the  title;  he  has  done  nothing  by  which  he  is  hurt. 
He  is  in  just  as  good  a  situation^  as  r^ards  the  title^  as  he 
was  before  he  wrote  the  deed.  No  fraud  has  been  practiced 
on  him,  by  virtue  of  which  he  has  put  himself  in  a  new  position 
by  parting  with  his  title,  so  that  to  allow  the  statute  of  frauds  to 
be  pleaded  he  would  be  defrauded.  The  authorities  establish 
that  the  part  performance  which  entitles  a  contractor  for  the 
sale  of  lands  by  parol,  to  relief,  must  be  a  part  performance 
of  the  terms  of  the  contract  The  doing  of  an  independent 
thing,  even  though  thjs  act,  would  not  have  been  done  but  for 
the  contract,  is  not  sufficient:  Revised  Code,  sections  1940, 
3130;  Fry  on  Specific  Per.,  174;  Kerr,  on  Fraud,  135.  The 
basis  of  the  whole  doctrine  of  specific  performance,  by  a  Court 
of  equity,  of  parol  contracts  for  the  sale  of  land,  is  fraud. 
The  Court  will  interfere  to  prevent  fraud,  but  the  rule  of  part 
performance  is  confined  to  part  performance  of  the  cantrad. 
Indeed,  the  v^  word  performance  implies  this.  Any  other 
rule  would  place  the  case  altogether  in  the  hands  of  one  party. 

If  it  be  contended  that  the  agreement  not  to  bid  was  a 
part  of  the  contract,  then  it  is  met  by  the  objection  that  the 
agreement  was  ill^al.  It  amounts  to  a  contract  to  commit  a 
fraud  upon  the  deceased's  estate,  by  stifling  bids  at  the  sale. 
This  is  contrary  to  public  policy,  and  is  only  the  more  odious 
that  it  has  the  executor  for  one  of  the  parties.  Altogether, 
we  are  clear  that  this  is  nothing  but  a  plain  effort  to  enforce 
a  parol  contract  for  the  sale  of  lands,  with  no  reason  given  to 
make  it  an  exception  to  the  statute. 

Judgment  reversed. 


!Ez£Ki£L  Brown,  plaintiff  in  error,  vs.  William  T.  Ckanb^ 

defendant  in  error. 

Where  ''  M ''  held  a  tract  of  land  under  bond  for  titles  from  '<  W  and 
cold  the  same  to  '*  C,"  ezecnting  a  bond  to  make  a  fee  simple  title  so 
soon  as  he  obtained  a  title  from  '*  W,''  **C''  paying  the  purchase 
money  in  fall|  and  **  B/'  with  a  full  knowledge  of  these  facts,  con* 
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federating  with  others,  by  threats,  etc.,  indaced  '*M''  to  sell  the  land 
and  to  transfer  to  him  '*  W's''  bond,  under  which  transfer  '*B"  pro- 
cured a  deed  from  "  W  '* : 
Held,  That  a  demurrer  to  a  bill  filed  by  ''  C"  setting  up  the  foregoing 
facts  and  praying  that  *'  B**  may  be  decreed  to  execute  him  a  tiUe  to 
•aid  land,  was  properly  overruled.    (B.) 

Equity.    Bond  for  titles.    Fraud.    Before  Judge  Knight. 
Towns  Superior  Court     November  Term,  1872. 

For  the  fitcts  of  this  case,  see  the  decision. 

WiER  Boyd  ;  M.  L.  Smith,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

The  complainant  alleges  in  his  bill  that,  on  the  16th  day  of 
March,  1864,  he  purchased  from  one  Maulden  a  certain  de- 
scribed tract  of  land  in  the  county  of  Towns,  and  paid  biffl 
therefor  tlie  sum  of  $500  00,  and  took  Maulden's  bond  to 
make  him  a  fee  simple  title  to  the  land  so  soon  as  Maulden 
got  a  title  to  the  land  from  Wyley,  whose  bond  for  title  Maul- 
den held.     The  complainant  went  into  possession  of  the  land, 
planted  a  portion  of  it  in  com  and  went  to  the  State  of  Ten- 
nessee, leaving  a  n^ro  woman  to  cultivate  it;  that  in  the 
month  of  December,  1864,  the  defendant,  Brown,  confeder- 
ating with  one  Dilles  and  others,  by  threats,  etc.,  induced 
Maulden,  who  was  an  old  man,  to  sell  the  land  to  him  and 
assign  to  him  Wy ley's  bond  for  title ;  that  Brown  went  iDto 
the  possession  of  the  land,  under  his  purchase  from  Maulden, 
with  a  full  knowledge  that  the  complainant  had  purchased 
and  paid  for  the  land,  as  before  stated,  and  procured  a  deed 
therefor  to  himself  fix)m  Wyley,  or  his  legal  representativi 
The  prayer  of  the  bill  is  that  Brown  may  be  decreed  to 
cute  a  title  to  the  land  to  the  complainant.    The  defendant 
demurred  to  the  complainant's  bill  for  want  of  equity,  which 
was  overruled  by  the  Court,  and  the  defendant  excepted,     la 
our  judgment,  there  was  no  error  in  the  Court  below  in 
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raling  the  demurrer  to-  the  complainant's  bill,  on  the  state- 
ment of  fiicts  alleged  therein.  The  purchase  of  tho  land  from 
Maulden  by  the  defendant,  in  the  manner  as  charged  and  set 
forth  in  the  complainant's  bill,  with  full  knowledge  that  the 
complainant  had  previously  purchased  and  paid  for  the  land, 
was  such  a  transaction  as,  in  equity  and  good  conscience,  can- 
not be  sanctioned.  The  view  which  a  Court  of  equity  will 
take  of  it  is  to  regard  the  defendant  as  holding  the  legal  title 
to  the  land  in  trust  for  the  benefit  of  the  complainant,  who 
had  previously  purchased  and  paid  for  it,  and  of  which  fact 
the  defendant  had  full  knowledge  at  the  time  he  purchased 
the  land  from  Maulden  and  proi!ured  the  legal  title  thereto  to 
himself. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Thomas  H.  Brown,  administrator,  plaintiff  in  error,  vs, 
James  D.  Tucker,  defendant  in  error. 

1.  To  anbject  trast  property,  at  law,  to  the  payment  of  a  debt  for  which 
it  may  be  liable,  the  mode  pointed  out  by  the  Code,  section  3301  et  seq.^ 
03 oat  be  parsued.  and  the  trustee,  or,  if  none,  the  cestui  que  tmst  be 
made  a  party  defendant. 

2.  Where  a  trostee.  holding  realty  in  trust  for  the  benefit  of  another,  un- 
der a  deed  which  makes  no  mention  of  his  legal  representatives,  dies, 
the  trust  does  not  devolve  upon  his  representatives  so  as  to  make  them 
proper  parties  defendants  to  a  suit,  for  a  debt  due  by  the  trust  property. 
If  such  suit  be  brought,  and  they  permit  judgment  to  go  against  them, 
the  trust  property  cannot  be  sold  under  an  execution  issued  on  the 
judgment. 

3.  One  who  silently  stands  by  and  permits  another  to  purchase  his  prop- 
erty, without  disclosi'  g  his  title,  is  not  guilty  of  such  a  fraud  as  estops 
him  from  subsequently  setting  up  such  title  against  a  purchaser  with 
notice.  Section  2916  of  the  Code  only  operates  in  favor  of  a  bona  fide 
purchaser  without  notice. 

4.  Where  a  trustee  dies  and  no  successor  is  appointed,  and  it  becomes 
important,  in  a  suit  against  the  cestui  que  trust,  to  offer  the  trust  deed 
in  evidence,  it  is  not  sufficient,  if  the  deed  be  lost,  to  show  that  search 
has  been  made  among  the  papers  of  the  deceased  trustee,  and  that  it 
coald  not  there  be  found,  to  let  in  secondary  evidence.    Tlie  party 
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seeking  to  introduce  the  evidence  should  go  farther  and  notify  the  ct$i«i 
que  trust  to  produce  the  deed. 

Complaint  for  land.  Equitable  count.  Trust.  Succession. 
Estoppel.  Presence  at  sale.  Secondary  evidence.  Before 
Judge  Andrews.  Oglethorpe  Superior  Court.  April  Ad- 
journed Term,  1872. 

Thomas  H.  Brown,  as  administrator  upon  the  estate  of  John 
S.  Fleeman,  deceased,  brought  complaint  against  James  D. 
Tucker  for  a  certain  tract  of  land  in  the  county  of  Oglethorpe, 
and  for  the  rents  and  profits  of  the  same  from  Januaiy  Ist, 
1869,  of  the  yearly  value  of  J76  00.  To  the  declaratioii  an 
equitable  count  was  attached,  containing,  substantially,  the 
following  allegations,  to-wit : 

That  John  S.  Fleeman,  deceased,  was,  at  the  January  ad- 
journed term,  1862,  of  the  Superior  Court  of  said  county,  ap- 
pointed by  a  decree  in  equity  trustee  of  Cynthia  C.  Tucker,  as  to 
her  separate  estate,  and  was  by  said  decree  directed  to  purchase 
for  the  use  of  said  cestui  que  trvsty  subject  to  the  limitations  in 
said  decree  specified,  the  tract  of  laud  whereon  said  Cynthia 
C.  then  resided,  the  same  being  the  tract  of  land  sued  for; 
that  in  pursuance  of  said  decree,  said  trustee  purchased  from 
William  M.  Lane  said  land  for  the  sum  of  $1,200  00,  and 
took  a  deed  to  the  same,  dated  March  12th,  1862,  giving  his 
note  as  trustee  for  the  purchase  money,  bearing  even  date  with 
said  deed;  that  on  May  20th,  1863,  a  payment  of  $1,000  00 
in  Confederate  money  was  made  on  said  note;  that  the  trus- 
tee and  the  cestui  que  trust  both  having  died,  suit  was  com- 
menced by  said  Lane  for  the  balance  against  George  W.  Cun- 
ningham, as  administrator,  and  Elizabeth  O.  Fleeman  as  ad- 
ministratrix of  John  S.  Fleeman,  trustee,  deceased,  and  judg- 
ment obtained  therefor  at  the  April  term,  1866,  of  the  Su(>erior 
Court  of  said  county;  that  the  judgment  recovered  was  for 
the  sum  of  $314  62,  principal,  and  $64  20,  interest;  that  the 
execution  based  upon  said  judgment  was  levied  upon  said 
land,  and  the  same  was  sold  on  the  first  Tuesday  in  Janoaiy, 
1868,  and  bid  off  by  George  W,  Cunningham  at  the  sam  of 
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$260  00,  to  whom  the  sheriff  executed  a  deed;  that  petitioner 
purchased  said  land  from  said  Cunningham  at  and  for  the 
same  price,  and  received  a  deed  dated  March  2d,  1868 ;  that  the 
defendant,  James  D.  Tucker,  was  the  husband  of  said  Cynthia 
C,  and  her  sole  heir-at-law;  that  he  now  insists  that  the  sale 
of  said  land  was  invalid,  and  that  no  l^;al  title  passed,  be- 
cause of  certain  alleged  defects  and  irregularties  appearing 
upon  the  face  of  said  judgment;  that  acting  under  this  im- 
pression, said  defendant  re-entered  upon  said  tract  of  land 
without  authority  of  law  and  ousted  petitioner  therefrom; 
that  as  said  land  was  purchased  by  said  trustee,  in  pursuance 
of  a  decree  in  equity,  and  was  sold  to  pay  the  purchase  money 
for  the  same,  mider  the  forms  of  law,  at  a  fitir  public  sale  as 
aforesaid,  the  defendant  being  present  and  consenting  thereto, 
there  exists  an  equity  in  favor  of  the  title  of  your  petitioner, 
who  holds  under  the  said  Gteorge  W.  Cunningham,  notwith- 
standing the  allied  invalidity  of  the  said  judgment  and  sale 
as  aforesaid ;  that  William  M.  Lane,  the  vendor ,of  said  land, 
had  in  equity  a  lien  on  the  same  for  the  payment  of  said  note, 
given  for  the  purchase  money,  and  that  injustice  and  equity  said 
purchaser,  George  W.  Cunningham,  and  petitioner,  who  holds 
under  him,  should  be  subrogated  to  all  the  rights  which  the 
said  Lane  had  against  said  land. 

It  appeared,  from  the  evidence,  that  the  decree  under  which 
John  8,  Fleeman,  as  trustee,  purchased  said  land  was  obtained 
as  follows,  to-wit:  In  November,  1860,  Cynthia  C.  Tucker 
filed  a  bill  in  Oglethorpe  Superior  Court  iigaiust  the  adminis- 
trators of  her  father,  and  also  her  husband,  for  what  is  known 
as  the  wife's  equity  in  land,  of  the  value  of  $6,000  00,  and 
personalty  of  the  value  of  $31,726  80,  in  possession  of  said 
administrators,  in  which  complainant  had  a  one-tenth  interest; 
the  bill  was  not  answered,  and  in  the  month  of  June,  1862, 
at  an  adjourned  term,  the  following  decree  was  taken,  to-wit: 

"We,  the  jury,  find  that  the  complainant,  Cynthia  C. 
Tucker,  is  ^titled  to  one  equal  tenth  part  of  the  entire  es- 
tate of  her  deceased  father,  Thomas  Fleeman,  and  we  decree 
that  James  P.  Fleeman  and  John  S.  Fleeman,  administrators 
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of  said  deoeased,  do  pay  said  portion  or  distribative  share  to 
John  8.  Fleeman^  trustee  for  the  said  Cynthia  C.  Tncker. 
We  appoint  the  said  John  S.  Fleeman  as  trustee,  and  we  ap- 
point the  said  John  8.  Fleeman  for  and  in  behalf  of  the  said 
Cynthia  C.  Tucker,  to  receive  and  hold  the  said  portion  or 
share  of  her  father's  estate  for  the  separate  use  of  the  said 
Cynthia  C.  Tucker,  during  her  natural  life^  and  at  her  death^ 
to  such  child  or  children  and  the  representatives  of  such  child 
or  children  as  she  may  leave  at  her  death,  such  child  or  chil- 
dren that  may  be  dead  to  take  per  stirpee.    We  further  decree 
that  the  taxed  cost  of  this  proceeding  in  this  Court,  and  also 
$200  00,  the  fees  of  complainant's  counsel,  be  paid  out  of  said 
funds,  that  is  to  say,  $100  00  to  £.  C.  8hackleford,  and 
$100  00  to  Lofton  &  8mith.     And  we  further  require  tbt 
said  John  8.  Fleeman  enter  into  bond  and  security  in  double 
the  estimated  amount  of  said  fund  or  portion  of  property,  to 
his  Excellency,  the  Governor  of  this  State  and  his  successors 
in  office,  to  ^be  approved  by  the  clerk  of  this  Court,  for  the 
fiiithful  performance  of  this  trust.    And  we  further  decree 
that  the  said  John  8.  Fleeman,  and  any  fiiture  trustee  that 
may  succeed  him,  have  the  power,  by  and  with  the  consent  of 
said  Cynthia  C.  Tucker,  to  invest  any  cash  funds  that  may 
come  into  his  hands  of  the  said  Cynthia  C.  Tucker's  in  such 
property  as  they  both  think  best  for  the  interest  and  support 
of  the  said  Cynthia  C.  Tucker,  and  also  to  sell  any  property 
that  may  come  into  the  said  trustee's  hands,  by  and  with  the 
like  consent  of  the  said  Cynthia  C,  and  invest  the  proceeds  of 
the  same,  both  subject  to  the  limitations  and  restrictioDs  as 
aforesaid.   And  we  further  decree  that  the  said  trustee  purchase 
the  tract  of  land  whereon  the  said  complainant  now  resides, 
for  the  use  of  the  said  Cynthia  C,  with  the  liabilities  and 
limitations  above  stated." 

The  declaration  in  the  suit  of  William  M.  Lane  against  the 
administrator  and  administratrix  of  John  8.  Fleeman,  trus- 
tee, was  in  the  ordinary  form  of  complaint,  and  neitb^  the 
judgment  nor  the  execution  based  thereon  specified  the  prop- 
erty out  of  which  the  money  was  to  be  made.     The  evidence 
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made  subetaatiaUy  the  CBse  set  fordi  in  the  declaration.  The 
jaiy  returned  a  verdict  for  the  plaintiff.  The  defendant  moved 
for  a  nem  trial  apon  the  following  ground^  to-wit: 

let  Beoauae  the  Court  erred  in  admitting  in  evidence,  the 
defendant  objeoting,  the  r^istry  of  the  deed  from  William 
M.  Lane  to  John  8.  Fleeman,  the  trustee  of  Gynihia  C. 
Todser,  apon  a  showing  by  the  plaintiff  that  he  had  searched 
through  the  papers  of  John  8.  Fleeman,  deoeased^for  the  deed  ^ 
and  conld  not  find  the  samCi  the  plaintiff  stating  at  the  same 
time  that  he  had  not  inquired  of  James  D.  Tucker  for  the 
missing  iustrument 

2d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lowSy  to-wit:  **That  the  undertaking  of  John  S.  Fleeman  in 
the  note  that  he  gave  to  William  M,  Lane  for  the  land  in 
controversy  was  not  his  personal  liability,  but  was  the  liabil- 
ity of  the  tmst  estate,  and  that  snch  judgment  upon  the  same 
as  was  given  in  evidence,  bound  the  trust  estate*^' 

3d.  Because  the  Court  ened  in  charging  the  jury  as  fol- 
lows, to-wit:  ^^Tiiat  George  W.  Cunningham  and  Thomas 
H.  Brown,  holding  under  him,  were  subrogated  to  the  rights 
of  William  M.  Lane,  the  creditor,  for  the  purchase  money 
against  the  land  in  controversy.'^ 

4th.  Because  the  Court  erred  in  chaiiging  the  jury  as  fol- 
lows, to-wit:  ''That  at  the  death  of  John  S.  Fleeman,  the 
trustee,  the  trust  devolved  upon  his  representatives,  and  that 
Lane,  the  creditor,  as  his  debt  was  for  the  purchase  money,  could 
sue  these  representatives  and  obtain  a  judgment,  such  as  that 
given  in  evidence,  which  would  bind  the  land  in  controversy 
even  against  James  D.  Tucker ;  that  John  S.  Fleeman  had 
such  a  title  to  the  premises  that  if  a  judgment  was  obtained 
against  his  representatives  for  the  purchase  money  of  the  land, 
it  could  sell  the  land," 

Sth.  Because  the  jury  found  contrary  to  the  following 
cliai^  of  the  Court,  to-wit :  ''  That  if  the  execution  did  not 
specify  in  its  body  this  land  to  be  levied  on,  it  could  not  be 
l£^wliilly  levied  on  it,''  the  Court  at  the  same  time  charging, 

Vol.  zltii.  82. 
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'^  that  if  the  defendant  was  present  at  the  sale  and  did  not  ob- 
ject to  it,  he  was  bound  by  the  sale." 

The  Court  sustained  the  motion  and  ordered  a  new  trial. 

The  plaintiff  excepted,  and  assigns  said  ruling  as  error  upon 
each  of  the  aforesaid  grounds. 

J.  D.  Mathews;  E.  C.  Shakleford;  Miles  W.  Lewis, 
for  plaintiff  in  error. 

Reid  &  MoRTOK,  for  defendants. 
Montgomery,  Judge. 

In  addition  to  the  &ct8  mentioned  by  the  Reporter,  the  fol- 
lowing is  true :  Cynthia  C.  Tucker  died  in  1862,  leaving  no 
children  or  representative  of  children  her  surviving ;  the  deed 
from  Lane  to  John  S.  Fleeman,  as  trustee,  conveyed  to  John 
S.  Fleeman  alone,  no  mention  being  made  in  it  of  his  repre- 
sentatives ;  and  at  the  time  the  judgment  was  obtained  against 
'  the  administrators  of  Fleeman  by  Lane,  there  was  no  longer 
any  necessity  for  a  continuanoe  of  the  trust,  except  in  so  far 
as  outstanding  debts  due  by  the  trust  estate  may  have  consti- 
tuted it  a  subsisting  trust  for  their  payment. 

1.  Either  the  land  in  controversy  was,  at  the  time  of  Lane^s 
suit,  trust  property,  or  it  was  not.     If  it  was  not,  then  Tucker 
owned  it  by  virtue  of  the  deed  from  Lane  to  Fleeman,  as  trus- 
tee for  Mrs.  Tucker,  {Logan  va.  QoodaUj  42  Oeorffia,  1 14,)  or 
as  the  owner,  by  virtue  of  the  marital  right,  of  his  wife's  re- 
versionary interest,  after  the  trust  estate  had  been  carved  out 
of  her  share  in  her  father's  estate.     The  purposes  of  the  trust 
having  ceased  to  exist  by  the  death  of  Mrs.  Tucker  without 
children,  this  latter  was  probably  the  real  status  of  the  prop- 
erty, (if  Tucker  acquired  it  as  heir  to  his  wife,  the  result  would 
be  the  same,)  and  Tucker  held  it  divested  of  any  truat  except 
that  creditors  of  the  trust  estate  might  possibly  still  treat  it  as 
a  subsisting  trust  in  his  hands  for  the  payment  of  their  debts. 
And  even  this  may  be  debatable,  except  as  to  Lane's  vendoi^s 
lien.    But  assuming  that  the  trust  still  existed,  for  all  pur* 
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poses^  who  was  the  trustee?  Certainly  not  the  administrators 
of  the  dead  trustee.*  They  are  neither  named  in  the  decree 
creating  the  trust,  nor  in  the  deed.  If  the  trusteeship  re- 
mained in  the  Fleeman  line  (so  to  speak)  at  all,  it  descended 
to  his  heirs,  and  if  there  was  any  cestui  que  trusty  it  was 
Tucker.  Neither  Fleeman^s  heirs,  nor  Tucker,  were  made 
parties  to  Lane's  suit  to  recover  the  balance  of  the  purchase 
money.  Here  is  the  first  fatal  defect  in  Lane's  judgment,  so 
&r  as  it  is  sought  to  be  maintained  as  a  judgment  against  the 
trust  property.  Again,  the  execution  fails  to  specify  the  trust 
property.  It  is,  therefore,  void,  as  an  execution  against  that 
property :  Wright  vs.  Watson,  30  Georgia,  648.  And  yet  it 
is  a  necessary  link  in  the  plaintiff's  chain  of  title.  Another 
fatal  defect  in  Lane's  judgment,  as  against  the  trust  estate,  is, 
that  the  declaration  fails  to  set  forth  the  name  of  the  only 
cestui  que  trust  then  living,  assuming  the  trust  still  to  have 
existed.  The  suit  was  against  the  administrators  "  of  John 
S.  Fleeman,  deceased,  trustee  for  Cynthia  C.  Tucker,"  long 
after  the  death  of  Mrs.  Tucker.  And  yet  hers  is  the  only 
name  mentioned  in  the  declaration  as  a  beneficiary  under  the 
trust. 

2.  Inclining,  as  we  do,  to  the  opinion  that  the  legal  title  did 
not  descend  even  to  the  heirs  of  Fleeman,  {Logan  vs.  Goodall, 
42  Georgia,  115,)  we  are  very  sure  it  did  not  to  his  legal 
representatives.  Hence,  as  a  suit  to  subject  trust  property, 
Lane's  action  utterly  fails  to  form  a  necessary  link  in  plain- 
tiff's title.  The  chapter  of  the  Code  upon  this  subject  is  com- 
plied with  in  no  essential  particular.  It  follows  that  no  legal 
sale  of  the  trust  property  could  take  place  under  Lane's  judg- 
ment. It  is  said  that  Lane  held  the  vendor's  lien,  and  that, 
inasmuch  as  the  plaintiff  paid  that  by  his  purchase  at  the  sale, 
he  is  subrogated  to  Lane's  rights.  Concede  it,  could  Lane 
have  brought  ejectment  and  recovered  on  his  vendor's  lien  ? 
If  the  plaintiff  has  Lane's  lien,  let  him  enforce  it,  as  Lane 
must  have  done.  There  may  possibly  be  some  defense  to  that 
lien,  which,  if  the  proper  person  were  sued,  could  be  success- 
fully  set  up. 
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3.  Section  2915  of  the  Code  we  think  but  an  embodiment 
of  the  law,  as  it  stood  before  the  adoption  of  the  Code.  When 
one  already  has  notice,  where  the  necessity  of  repeating  that 
notice  to  him?  Patterson  vs.  Esteding,  27  Greorgui,  205. 

4.  Proper  diligence  required  the  plantiff  to  seek  the  deed 
wanted  as  evidence  in  the  bands  of  him  who  was  the  legal 
custodian  of  it,  upoa  the  death  of  the  trustee.  Tudcor  ahould 
have  been  notified  to  produce  it. 

Judgment  affirmed. 


Maby  Howell  d  al.,  plaiDtiflfe  in  error,  vs.  Sinoletoh  G. 

Howell  d  al.,  defendants  in  error. 

The  Superior  Coorts  may  graot  new  trials  in  al!  cases  where  any  msle^ 
rial  eTidenoe  may  be  illegally  admitted  to^  or  withheld  from  the  jmTt 
against  the  demand  of  the  applicant.    (R.) 

The  admissions  of  a  parent  as  to  the  gifl  of  property  to  his  son,  mnde 
after  the  execution  of  deeds  conveying  said  property  to  said  son,  are 
admissible  npon  the  trial  of  a  bill  filed  to  set  aside  said  deeds  upon  the 
ground  of  a  want  of  capacity  in  the  donor  to  make  said  deeds,  and  of 
ignorance  of  their  contents,  to  show  capacity  and  a  knowledge  of  the 
contents  of  said  instruments)  especially  where  the  deeds  were  prepared 
by  the  donee,  and  were  alleged  to  hare  been  franduleotly  procured  by 
him.    (R.) 

Though  the  eTidenoe  as  to  the  admissiont  of  the  parent  which  was  ex- 
cluded may  be  in  part  cumulative  of  other  evidence  which  was  admits 
ted,  yet  where  the  testimony  as  to  capacity  was  conflicting,  the  credi- 
bility of  witnesses  was  an  important  element  for  the  consideration  of 
the  jury,  and  the  defendant  having  the  legal  right  to  prove  ike  facts  by 
the  witnesses  which  he  offered,  it  was  not  error  in  the  Coart  to  grant 
a  new  trial  upon  the  ground  that  it  erred  in  exdndiog  said  proof.  ( K.) 

Whilst  it  is  true  that  the  declarations  or  admissions  of  the  donor,  afier 
the  title  to  the  land  bad  passed  out  of  htm,  going  to  defeat  that  title, 
would  not  be  admissible  in  iavor  of  the  complainant  against  the  de- 
fendant, still,  testimony  showing  that  the  donor  aflerwarda  expressed 
himself  dissatbfied  is  admissible  in  rebuttal  of  the  defendant's  evi* 
dence  which  went  to  show  that  the  land  was  conveyed  to  hi m  to  make 
equal  with  the  other  children,  and  as  a  circumstance  to  be  considered 
by  the  jury  as  to  the  defendant's  inflnence  over  his  fiither.    (R.) 
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Equity.  New  trial.  Undue  influenoe.  Want  of  capaeitj. 
Admissions.  Declarations.  Cumulative  testimony.  Before 
Judge  Davis.  Gwinnett  Superior  Court.  March  Adjourn- 
ed Term,  1871. 

Mary  Howell,  formerly  Mary  Haney,  widow  of  Evan 
Howell, 'deceased,  Archibald  Howell,  William  M.  McAfee 
and  his  wife,  Mary  E.  McAfee,  formerly  Mary  E.  Howell, 
Clark  Howell,  Jackson  Graiiam,  and  his  wife,  Julia  Ann 
Graham,  formerly  Julia  Ann  Howell,  A.  T.  Abbott,  and  his 
wife.  Savannah  Abbott,  formerly  Savannah  Howell,  filed 
their  bill  against  Singleton  G.  Howell,  containing  substan- 
tially the  following  material  allegations: 

That  the  complainants,  Mary  Howell,  Archibald  Howell, 
Clark  Howell,  Mary  E.  McAfee,  Julia  Ann  Graham  and  Sa- 
vannah Abbott,  together  with  Hampton  W.  Howell,  and  the 
defendant,  constitute  the  widow  and  children  of  Evan  How- 
ell, deceased ;  that  Evan  Howell  departed  this  life  on  Febru- 
ary the  28th,  1868,  leaving  a  will' which  was  duly  admitted 
to  probate,  appointing  the  defendant  and  one  Samuel  J.  Winn, 
executors,  by  which  the  testator  divided  all  of  his  personal 
property  equally  between  his  said  widow  and  children ;  that 
on  March  23d,  1865,  the  said  Evan  Howell  executed  a  deed, 
in  consideration  of  the  natural  love  and  affection  which  he 
boie  to  said  defendant,  conveying  to  him  a  valuable  tract  of 
land  in  the  county  of  Milton,  of  the  value  of  $4,000  00 ;  that 
on  June  1st,  1866,  for  the  same  consideration,  said  Evan  How- 
ell conveyed  to  said  defendant  a  tract  of  land  in  the  county 
of  Gwinnett,  of  the  value  of  $15,000  00 ;  that  said  Evan  How- 
ell, at  the  time  of  the  execution  of  the  deeds  aforesaid,  was  over 
eighty  years  of  age,  of  imbecile  mind  and  in 'his  dotage;  that 
he  had  the  kindest  feelings  for  all  of  his  children,  and  when 
away  from  the  influence  and  control  of  said  defendant,  was  an 
affectionate  husband  and  a  devoted  fitther;  that  it  was  his  ear- 
nest desire  and  wish  to  divide  all  of  his  property  equally  be- 
tween his  children  and  wife;  that  at  the  time  of  the  execution 
of  the  deeds  aforesaid  he  was  living  near  to  said  defendant, 
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who  had  acquired  complete  control  over  him ;  that  sud  de- 
fendant by  false  and  fraudulent  representations  of  his  own 
poverty  and  the  poverty  of  his  fiunily,  and  of  the  wealth  of 
complainants^  and  by  fraudulently  operating  upon  the  imbedle 
mind  of  said  Evan  Howell^  induced  him  to  execute  the  deeds 
aforesaid. 

Complainants  charge  that  should  the  said  deeds  be  held 
valid^  the  said  Evan  Howell  instead  of  dividing  his  property 
equally  among  his  children  and  his  said  wife,  as  was  his  ean^ 
est  desire  and  wish^  will  have  given  to  the  defendant  property 
to  the  value  of  $15^000  00  more  than  will  have  been  received 
from  him  either  by  his  said  wife  or  by  any  other  of  his  said 
children;  that  said  deeds  were  obtained  by  firaud  of  the  most 
insidious  character,  practiced  upon  a  confiding  and  imbecile 
old  man  upon  the  verge  of  the  grave;  that  said  Evan  Howell, 
when  on  his  death-bed,  expressed  the  earnest  desire  that  his 
property  should  be  divided  equally  among  all  of  his  children; 
that  at  the  time  of  the  execution  of  each  of  the  aforesaid 
deeds,  said  defendant  would  allow  no  one  to  be  presort  except 
the  necessary  witnesses,  and  endeavored  to  keep  each  transact 
tiou  an  entire  secret;  that  the  Sud  Evan  Howell^  when  pos- 
sessed of  the  full  use  of  his  mental  faculties  was  unable  to 
read  writing;  that  the  deeds  aforesaid  were  prepared  by  the 
said  defendant  and  signed  by  the  said  Evan  Howell  without 
comprehending  their  contents  and  legal  effect;  that  for  some 
years  preceding  his  death  the  said  Evan  Howell,  by  reasom 
of  his  imbecility,  was  unable  to  manage  any  of  his  business 
and  had  turned  over  all  of  his  papers  to  said  defendant;  that 
defendant  dictated  the  provisions  of  the  will  of  said  Evan 
Howell,  wrote  the  instrument  himself,  and  had  the  same  in 
his  possession  at  the  time  of  the  death  of  testator.    Prayer 
that  the  Chancellor  shall  order  and  decree,  that  the  deeds  ex- 
ecuted as  aforesaid  be  delivered  up  to  be  canceled  and  that 
said  instruments  be  decreed  to  be  null  and  void. 

The  complainants,  pending  the  litigation,  amended  thor  bill 
substantially  as  follows,  to- wit: 

That  Hampton  W.  Howell,  although  a  legatee^  and  one  of 
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the  children  and  heirs-atl-aw  of  said  Evan  Howell^  deoeaaed, 
and  as  sach  eqnall/  interested  with  complainants  in  the  ad- 
ministration of  said  estate,  yet,  for  reasons  best  known  to 
himself  and  the  said  defendant,  declines  to  become  a  coKX)m- 
plainant  in  said  bill.  Prayer  that  he  be  made  a  party  defend- 
ant. 

The  defendant,  Singleton  G.  Howell,  answered  the  bill, 
denying  every  material  allegation.  The  defendant,  Hampton 
W.  Howell,  filed  no  answer. 

The  evidence  as  to  the  capacity  of  Evan  Howell  was  vein- 
minons  and  conflicting. 

The  jury  returned  a  verdict  for  the  complainants^  annulling 
and  canceling  the  aforesaid  deeds. 

The  defendants  moved  for  a  new  trial,  upon  the  following 
among  other  grounds,  to-wit: 

2d.  Because  the  Court  erred  in  rejecting  the  will  of  said 
Evan  Howell,  deceased,  executed  on  the  9th  of  April,  1867, 
in  which  said  testator  refers  to  said  deeds,  and  distinctly  recites 
the  fact  that  he  had  theretofore  ponveyed  all  his  lands  to*  his 
wife  and  children  by  deeds. 

4th.  Because  the  Court  eitcd  in  rgecting  the  answers  of 
Dr.  James  B.  Knox  to  the^  sixth  direct  interrogatory,  pro- 
pounded to  him  in  this  case,  as  follows,  to-wit:  '^I  have 
heard  the  said  Evan  say,  after  writing  the  will,  (about  which 
I  have  testified,)  that  he  had  made  a  deed  to  S.  G.  Howell, 
the  defendant,  to  or  for  the  lands  mentioned  in  said  will. 
This  was  some  time  during  the  year  1866.  The  said  Evan 
said,  that  his  negroes  being  free,  and  for  other  reasons  as- 
signed by  him,  not  now  recollected,  he  apprehended  that  an 
eflfort  would  be  made  to  break  his  will,  and  that  he  had  made 
the  deeds  so  as  to  make  the  gift  or  bequest  to  S.  G.  Howell 
stick.''  And  in  rejecting  another  part  of  Dr.  J.  B.  Knox's 
answers  to  said  interrogatories,  as  follows :  ^'  His  (E.  Howell's) 
mind  was  also  good,  in  my  opinion,  at  the  time  I  heard  him 
speak  of  having  made  a  deed  of  gifb  to  S.  G.  Howell."  And 
in  rgecting  another  part  of  the  answers  of  said  J.  B.  Knox 
to  said  interrogatories,  as  follows :  '^  I  know  that  Evan  How- 
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ell  told  me  i^epeatedly,  lefiMPe  \m  deatb,  tiiat  &  6.  Howdl 
sboald  have  the  lands  about  whiob  I  hove  testified/' 

6tfa.  Beorase  the  Oourt  enred  in  r^ecting  that  part  of  die 
answero  of  John  H.  CSook  to  Mtenogatories  propoonded  ic^ 
him,  in  wfaieh^  inciting  a  conyeraation  witness  had  with  Evan 
Howell,  in  the  year  1865,  witoesB  stated  that  said  Evan  How- 
ell distinctly  told  him  that  he  had  given  his  lands  to  his  bod.'^ 

6th.  Because  the  Court  erred  in  v^eeting  that  pari  of  the 
answers  of  Mary  Howdl  (one  of  the  complainants,  and  the 
widow  of  EvanTHowell,  deceased,)  to  interrogatories^  as  fol- 
lows^ to-wit:  ^'I  heard  deceased  say  to  Mr.  Pitman,  tax 
ooUeotor,  that  he  had  deeded  away  the  most  of  Ua  lands, 
and  that  Singleton,  (meaning  the  defendBat)  anst  pagr  the 
taxes  on  them.  The  defendant  paid  the  taxos  on  the  lands 
deeded  to  him  after  the  deeds  were  made/'  And  in  rejecting 
the  answer  of  the  said  Mary  Howdl  to  the  seventh  intcnog- 
atoxy,  as  follows:  ^'A  sfacxt  time  before  the  death  of  £van 
Howell,  my  late  husband,  he  expressed  a  desuretotakeall  the 
deeds  and  wiU  to  Judge  Hutdiins  and  get  hia  opinion  as  to 
whether  a  flaw  oould  be  picked  in  th^n.  He  was  veiy  anx- 
ious to  know  that  they  (the  deeds  and  will)  were  all  righl^  and 
wanted  them  to  stand  as  they  were."  HegaveasareaBonftr 
making  the  last  deeds  that  the  first  were  not  stamped.  He 
understood  liis  business  all  the  time,  and  what  he  wanted  to 
do  widi  his  property,  and  expressed  himself  flatiafied  widi 
what  he  bad  d<«e. 

7th.  Because  the  Court  erred  in  refusing  to  permit  the  de- 
fendant to  prove  by  Dr.  James  B.  Elnox,  Mrs.  Mary  Howdl, 
John  H.  Cook,  T.  J.  Wat^s,  Thomas  Pitman,  tax  ooUector, 
J.  J.  McDaniel,  tax  receiver,  and  others^  that  at  dijEbrent  times 
and  places,  after  the  deeds  had  been  executed,  and  while  he 
was  in  possession  of  the  lands  in  controversy,  tholt  the  said 
Evan  Howell  had  declared  repeatedly  to,  and  in  the  hearing 
of  each  of  them,  that  he  had  given  said  lands  to  Singleton  G. 
Howell,  and  had  made  him  deeds  of  conveyance  to  the  anme. 

8th.  Because  the  Court  erred  in  refiising  to  permit  the  de- 
fendants to  prove  by  Hampton  W.  Howell  and  others  tfiat  af-^ 
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ter  the  exeoation  of  the  deeds,  aod  while  said  Evan  Howell 
was  in  possession  of  the  lands  in  controversy,  bat  a  short  time 
before  his  death,  and  daring  his  last  illness,  (when  referring 
to  said  deeds  and  dispoeition  of  his  property  thereby  made,) 
Evan  Howell  aeud,  '^I  know  I  have  done  right;  some  people 
can  believe  what  they  want  to." 

9th.  Because  the  Court  erred  in  refusing  to  permit  defend- 
ants to  read  in  evidence  to  the  jury  the  books  of  tax  returns 
for  the  years  1862,  1863  and  1864,  to  show  that  in  those  years 
the  said  Evan  Howell  *had  ^ven  in  the  lafts  described  in 
said  deeds,  both  in  Gwinnett  and  Milton  counties;  and  the 
books  of  tax  returns  for  the  years  1866  and  1867,  to  prove 
that  he  gave  in  no  lands  for  those  years;  the  defendants  hav- 
ing first  proven  by  the  receiver  of  tax  reMms  for  each  of  said 
years  last  mentioned,  that  the  said  Evan  Howell  had  given 
in  his  taxes  himself  in  person  and  in  the  absence  of  Singleton 
6.  Howell. 

10th.  Because  the  Court  erred  in  permitting  the  complain- 
ants to  prove  declarations  made  by  Evan  Howell,  deceased, 
after  he  had  executed  the  deeds,  they  seeking  as  heirs-at-law 
of  said  Evan  Howell,  to  set  said  deeds  aside. 

Which  motion  came  on  to  be  heard  en  the  30th  day  of  May, 
1 872,  during  an  adjourned  term  (being  a  continuation  of  the 
March  term,  1872,)  of  said  Superior  Court    The  Court,  after 
a  earful  review  of  the  evidence,  sustained  said  motion  and 
granted  a  new  trial  in  said  cause  on  the  grounds  aforesaid,  and 
ooansel  for  complainants  excepted.    And  the  counsel  for  com- 
plainants, on  this  twenty-sixth  day  of  June,  in  the  year  last 
aforesaid,  being  within  thirty  days  fix>m  the  final  adjournment 
of  said  last  mentioned  term  of  said  Court,  tender  their  bill  of 
options,  and  say : 
let.  That  the  Court  erred  in  granting  a  new  trial  in  said 


2d«  That  the  Court  erred  in  sustaining  Ibe  second  ground 
tgjsxn  in  said  motion  for  a  new  trial,  because  -a  copy  of  said 
^will  was  attached  as  an  exhibit  to  complainant's  bill  of  com- 
pliant as  a  part  of  the  pleadings  in  the  cause,  and  the  effisct  of 
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the  contents  thereof  was  argued  before  the  jory  and  oonad- 
ered  as  an  admission  of  record. 

3d.  That  the  Court  erred  in  sustaining  said  motion  fora 
new  trial  on  the  grounds  aforesaid,  because  said  rgected  tes- 
timony is  merely  cumulative  of  similar  evidence,  whidi  was 
admitted  and  considered  by  the  juiy,  and  if  the  same  had  been 
received,  it  would  not  or  ought  not  to  have  changed  the  ver- 
dict of  the  jury. 

4th.  That  the  Court  erred  in  rejecting  the  following  testi- 
mony of  the  'ilKtnesses,  Mrs.  Julia  A.  Graham,  Ardiibakl 
Howell  and  others,  offered  in  evidence  by  the  complainants, 
viz :  ^'  That  during  the  last  illness  of  said  Evan  Howell,  he 
expressed  himself  dissatisfied  with  the  disposition  made  of  bis 
property,  and  requested  the  defendant,  Singleton  G.  Howell, 
to  bring  him  ^^he  will  and  deeds,  that  he  might  make  sudi  a 
disposition  of  his  property  as  would  make  all  his  children 
equal,  and  that  said  defendant  replied,  evasively,  ''  you  have 
no  property  to  divide,  but  some  money.'' 

Cjjlrke  &  Pace  ;  Peeples  &  Howeix ;  J.  N. Glens; 
T.  M.  Peeples  ;  N.  L.  Hutchins,  for  plaintiffs  in  error. 

Winn  &  Simmons  ;*Hillyeb  &  Brother  ;  J.  J.  Floyp, 
for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  heirs-at-law  of  Evan  HowcU, 
to  set  aside  deeds  executed  by  the  said  Evan,  in  his  lifistime, 
conveying  certain  lands  described  therein  to  his  son.  Singleton 
G.  Howell,  on  the  alleged  ground  of  the  want  of  sufficient  men- 
tal capacity  of  said  Evan  Howell  to  execute  the  same,  and  on 
the  further  ground,  that  said  deeds  were  procured  to  be  execo- 
ted  by  undue  and  improper  influence  exercised  by  the  said 
Singleton  G.,  over  his  &ther  at  the  time  the  deeds  vr&ce  exe- 
cuted. On  the  trial  of  the  cause  the  jury  fi>und  a  verdict  for 
the  complainants.  A  motion  was  made  for  a  new  trial, 
the  Court  below  granted;  whereupon^  the  complainants 
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oepted.    There  was  much  evidence  on  both  sides  as  to  the 
capacity  of  Evan  Howell.    The  Court  granted  the  new  trial 
on  the  ground  of  error  in  ruling  out  certain  evidence  offered 
hj  the  defendant  as  specified  in  the  record,  and  the  question 
made  here  is  whether  the  granting  of  tlie  new  trial  was  such 
an  error  of  judgment  aa  this  Court,  under  the  law,  should  con* 
tFol,  and  set  aside.    By  the  3663d  section  of  the  Code  it  is 
declared,  that  the  Superior  Courts  may  grant  new  trials  in  all 
cases  when  any  material  evidence  may  be  illegally  admitted 
to,  or  illegally  triiheld  from  the  jury  against  tfie  demand  of 
the  applicant.     In  our  judgment,  the  evid^ce  specified  in 
the  second,  fourth,  fifth,  sixth,  seventh,'  eighth  and  ninth 
grounds  of  the  motion  for  a  new  trial,  was  oompetent  evidence 
to  have  been  submitted  to  the  jury,  and  the  Court  below  erred 
at  the  trial  in  rgecting  it.    The  deeds  were  proved  to  have 
been  in  the  hand-writing  of  the  defendant,  and  the  evidence 
offered  and  rejected  went  to  show  that  the  maker  of  the  deeds 
knew  what  he  had  done,  and  what  the  deeds  contained.    The 
issue  on  the  trial  was,  whether  Evan  Howell  had  sufficient 
capacity  to  execute  the  deeds  and  to  convey  his  property,  and 
did  he  know  the  contents  of  the  deeds?    Did  he  know  what 
he  had  done  in  executing  them  to  his  son,  Singleton  ?    The 
evidence  offered  was  admissible  to  rebut  the  all^ations  of  the 
complainants  as  to  his  want  of  capacity,  and  that  he  did  not 
know  the  contents  of  the  deeds,  the  more  especially  as  the 
deeds  were  written  by  the  defendant,  and  were  allied  to  have 
I>een  firaudulently  procured  by  him.    But  it  was  urged  on  the 
argument  here  that  the  evidence  rejected  was  merely  cumu- 
lative of  similar  evidence  which  was  admitted,  and  there- 
fore, the  new  trial  should  not  have  been  granted.    This  is 
undoubtedly  true  in  regard  to  the  will  which  was  rejected — ^the 
defendant  got  the  benefit  of  that,  but  when  the  evidence  of 
i:s^pacity  was  as  conflicting  as  in  this  case,  the  credibility  of 
wxtoeaaes  was  an  important  element  for  the  consideration  of 
:he  jory^  and  the  defendant  had  the  legal  right  to  prove 
he  &ct8  by  the  witnesses  which  he  offered.    The  testimony  of 
r>iue  witnesses  has  more  weight  with  the  jury  than,  others 
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who  may  prove  the  8ame  fibcts.  Whilst  it  is  true  that  the 
declanitionfl  or  admissions  of  Evan  Howell,  after  the  title  to 
the  land  had  passed  out  of  him,  going  to  defeat  that  title  would 
not  be  admissible  in  evidenoe  in  fiivor  of  the  comphinants 
against  the  defendant,  still  we  think  the  evidenoe  of  Mn. 
Graham  and  Archibald  Howell,  offered  by  the  oomplainantB, 
was  admissible  in  rebuttal  of  the  evidence  of  the  defendant, 
as  it  had  a  tendency  to  show  that  the  defendant  exezdsed  wm 
influence  over  his  fether.  If  he  had  sufficient  capacity  to 
execute  the  deeds  of  conveyance,  and  did  execute  them  fred? 
and  voluntarily,  the  feet  that  he  afterwards  expressed  himaeU 
dissatisfied,  would  not  be,  of  itself,  a  sufficient  legal  groand 
to  set  them  aside.  This  evidence  could  only  be  received  in 
rebuttal  of  the  defendants  evidenoe,  which  went  to  prove  that 
the  land  was  conveyed  to  him  to  make  him  equal  with  the 
other  children,  and  as  a  eireumstance  to  be  considered  by  the 
jury  for  what  it  was  wortli  as  to  the  defendant's  influiuioeoTer 
his  fether.  In  our  judgment,  the  granting  of  tihe  new  trial 
in  this  case  by  the  Court  below  was  not  such  an  error  in  the 
exercise  of  its  sound  discretion  as  will  authoriae  this  Court  to 
control  or  reverse  its  judgment 

Let  the  judgment  of  the  Court  below  be  affirmed. 


JssBB  IL  THtJRMom),  plaintiff  in  error,  v8.  JohnC.  Class. 

d  al.,  defendants  in  error.  ■ 

1.  A  eowplaisftnt  nay  amend  his  bill  after  a  deeinon  of  the  Siiprett« 
Coart  austaiDiDg  a  demnrrer  to  it,  and  before  the  rtadUUmr  ia  entered 
npon  the  minatea  of  the  Saperior  Court ;  but  if  the  amendmeat  offered 
ftill  fail«  to  make  a  case  which  entitles  the  complainants  to  relief,  it  is 
not  error  in  the  Superior  Court  to  refuse  it,  and  dismiss  the  bill. 

2.  Ignorance  of  lav,  where  there  is  no  misplaced  confidence,  and  bo 
fraud  on  the  part  of  the  opposite  party,  will  not  antlwrise  the  iat^ff^ 
▼ention  of  equUj:  Code,  section  8066.  Hence,  where  paxtiea  ■nbaih 
the  matters  in  uisue  between  them  to  arbitration,  and  an  award  is  ren- 
dered and  made  the  judgment  of  the  Court,  under  the  Code,  witho^x 
olgection  on  the  part  of  the  losing  party,  a  bill  will  not  lie  at  his  in- 
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Stance  to  set  ftside  the  jodgmeDt,  upoa  the  groand  that  he  could  have 
prevented  the  award  from  becoming  the  judgment  of  the  Court,  by 
filing  exceptions,  but  was  ignorant  of  his  right  to  do  so. 

Equity  practice.  Amendment  Ignoranoe  of  law.  Be- 
fore Judge  Knight.  Lumpkin  Superior  Court.  Septem- 
ber Term,  1872. 

This  case  will  be  found  reported  in  46  Georgia  Beports,  97. 
Before  the  judgment  of  the  Supreme  Court  sustaining  the 
demurrer  to  the  bill  was  made  the  judgment  of  the  Superior 
Court,  complainant  moved  to  amend  bis  said  bill,  substan- 
tially, as  follows  to-wit: 

That  at  the  time  the  original  bill  was  filed,  the  submission 
and  the  testimony  which  was  before  the  arbitrators  upon 
which  said  award  and  judgment  were  predicated,  could  not 
be  found,  but  have  since  come  to  hand)  and  from  the  informa- 
tion derived  from  t^e  same,  complainant  is  now  enabled  to 
charge  that  the  award  and  the  judgment  thereon  are  illegal 
upon  the  following  groutids,  in  addition  to  those  set  forth  in 
the  original  bill,  to-wit :    1st.  That  at  the  time  the  deed  and 
bill  of  sale  from  complainant  to  Susan  J.  Clark  were  execu- 
ted, defendants,  by  combining  and  colluding  between  them- 
selves to  injure  and  defraud  complainant,  did  seduce  him,  by 
improper  persuations  and  deceit,  to  drink  spirituous  liquors 
until  he  was  drunk,  and  whilst  complainant  was  in  this  con- 
dition, defendants,  by  deception,  obtained  complainant's  sig- 
nature to  the  same,  without  paying  one  cent;  that  at  the  time 
complainant  consented  to  arbitrate  the  matters  in  controversy 
between  him  and  said  defendants,  the  defendant,  John  C. 
Clark,  as  agent  of  the  defendant,  Susan  J.  Clark,  by  the  same 
seductive  means,  procured  complainant  again  to  become  intox- 
icated, and  while  in  this  condition  complainant  entered  into 
tbe  neoeasary  agreement.   2d.  That  at  the  time  said  award  was 
niade  the  judgment  of  the  Court,  complainant  had  no  legal 
counsel  and  adviser,  and  was  not  informed  that  it  was  his  le- 
gal right  to  except  te  the  same;  that  neither  complainant  nor 
%ny  agent  or  attornejr  was  present  when  said  award  was  made 
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the  judgment  of  the  Court,  and,  therefore,  complainant  did 
not  and  could  not  either  agree  or  except  to  the  same,  but  that 
if  complainant  had  had  a  correct  knowledge  of  his  l^al  rights, 
he  believes  he  could  have  prevented  the  award  and  the  judg- 
ment thereon. 

The  proposed  amendment  contained  other  all^ations,  bnt 
none  of  them  material  to  an  understanding  of  the  decision. 

The  Court  refused  to  allow  the  amendment,  and  ordered 
the  bill  dismissed.  Whereupon,  complainant  excepted^  and 
assigns  error  upon  the  following  grounds,  to-wit: 

1st.  Because  said  Court  eired  in  deciding  that  the  effect  of 
the  decision  of  the  Supreme  Court,  in  said  case,  was  to  dis- 
miss the  original  bill  without  any  right  on  the  part  of  com- 
plainant to  amend  said  bill. 

2d.  Because  said  Court  erred  in  refusing  to  allow  said 
amendment. 

WiER  Boyd,  for  plaintiff  in  error. 

R.  A.  QuiLLiAN,  for  defendants. 

Montgomery,  Judge. 

1.  We  have  several  times  decided  that  a  complainant  mar 
amend  his  bill  after  a  demurrer  to  it  has  been  sustained  bj  this 
Court,  provided  the  motion  to  amend  be  made  at  or  before  tbe 
time  that  the  opposite  party  moves  to  enter  the  remittitur  upon 
the  minutes,  and  to  make  it  the  judgment  of  the  Conrt  This, 
however,  contemplates  that  a  substantial  amendment  is  offered. 
If  the  complainant,  by  his  proposed  amendment,  still  fiub  to 
make  a  case  for  equitable  interference,  the  amendment  will  not 
Save  the  bill. 

2.  The  single  question,  then,  in  this  case  is,  does  the  pro- 
posed amendment  make  such  a  case  as  to  entitle  the  oomphun- 
ant  to  equitable  relief?  Undoubtedly  he  has  had  his  day  in 
Court,  and  has  failed  to  avail  himself  of  defenses  which  ex- 
isted then  as  now,  and  were  as  well  known  to  him  at  that 
time  as  when  he  offered  the  amendment  to  his  bill,  to-wit : 
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that  the  defendants  procured  his  drunkenness  and  obtained  his 
signatare,  while  in  that  state,  to  his  deed,  bill  of  sale,  contract 
of  tenancy  and  agreement  to  submit  to  arbitiation ;  that  said 
award  is  founded  on  ill^al  testimony,  and  is  contrary  to  evi* 
deoce  and  public  policy,  and  avards,  among  other  things,  the 
payment  of  an  illegal  judgment  by  complainant,  which  had, 
before  that  time,  been  obtained  against  him  by  one  of  the  de- 
fendants.   All  these  objections  should  have  been  taken  before 
the  arbitrators,  or  upon  exceptions  to  the  award,  when  it  was 
proposed  to  make  it  the  judgment  of  the  Court.     The  com- 
plainant was  present  at  the  arbitration,  and  was  not  only  sworn 
to  abide  by  it  as  final,  but  was  also  sworn  as  a  witness.    The 
excuse  offered  for  not  making  the  objections  at  the  proper  time 
is  ignorance  of  his  right  to  do  so.     If  this  excuse  is  a  valid 
one,  it  would  be  difficult  to  say  when  a  judgment  is  final.    As 
to  a  part  of  the  matter  in  controversy,  there  have  already  been 
t\ro  judgments  against  the  complainant,  each  supposed  to  be 
final — the  original  judgment  complained  of  as  illegal,  and  the 
award.    Complainant  now  seeks  to  reopen  that  issue  for  the 
third  time.     It  is  not  pretended  that  there  was  any  misplaced 
confidence  in  the  defendants,  or  that  they  used  any  artifice  or 
deception,  or  fi^udulent  practice,  either  to  induce  the  mistake 
of  law  on  the  part  of  the  complainant  in  failing  to  avail  him- 
self, at  the  proper  time,  of  the  defenses  set  forth,  or  to  prevent 
its  correction.     This  being  so,  a  Court  of  equity  cannot  inter- 
fere. 
Judgment  affirmed* 


Fraxcis  p.  Collier,  plaintiff  in  error,  vs.  Booreb  Adkiks, 

sheriff,  defendant  in  error. 

.  Where  the  sheriff,  in  answer  to  a  rule  requiring  him  to  show  caase  why 
he  should  not  pay  over  to  the  plaintiff  in  mortgage  Jl,  fa.  the  proceeds 
of  the  sale  of  the  mortgaged  property,  set  up  that  he  had  heen  notified 
hj  the  Ordinary  that  said  property  had  been  set  apart  to  the  defendant 
in  ^.  /a.  as  a  homestead ,  and  required  to  pay  over  said  fund  to  him, 
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tlie  Ordinarj,  and  the  sheriff  sabmiUed  the  qneation  to  the  Coart,  to 
whom  the  money  should  be  paid,  it  was  not  error  to  dischar^ge  the  rale. 
(R.) 

2.  Where  the  applic&tion  for  a  homestead  in  the  mortgaged  property  wu 
filed  on  December  14th,  1868,  and  on  the  same  day  the  Ordinary  passed 
an  order  allowing  the  sane,  under  the  7th  sectioa  of  the  Homestead 
Act  of  1868|  no  notice  of  the  application  baring  been  giren  by  pub- 
lished citation  or  otherwisei  it  was  error  in  the  Court  to  order  the  fund 
to  be  taken  from  the  mortgage  ji,  fa,  and  paid  orer  to  the  Ordinary 
for  the  benefit  of  the  homestead,  withoat  notice  to  the  plaintiff*  arid 
without  his  having  an  opportuoiiy  to  contest  the  right  of  the  applicaat 
to  the  homestead.     (R.) 

8.  The  applicant  for  a  homestead  exemption,  in  all  cases  under  the  Cun- 
stitution  and  the  provisions  of  the  Act  of  1868,  should  give  the  notice, 
as  required  by  the  8d  section  of  the  Act,  as  well  in  applications  nsder 
the  7th  section  as  under  any  other  section.    (R,) 

Homestead.    Notioe,     Rule  against  sheriff.     Before  Judge 
Andrews.  Oglethorpe  Superior  Court.  October  Term,  1872. 

For  the  &ct8  of  this  case^  see  the  decision. 

B.  Toombs  ;  S.  H.  H abdekan,  for  plaintiff  in  error. 

J.  D.  Matthews,  for  defendant 

Warner,  Chief  Justice. 

A  rule  was  obtained  against  the  sheriff  of  Oglethorpe  otmn* 
ty,  calling  upon  htm  to  show  canse  whj  he  should  not  paj  to 
the  plaintiff  in  a  mortgage  ji.  fa.  issued  on  the  foreclosare  of 
a  mortgage  of  a  house  and  lot  in  the  town  of  Lexiagton,  the 
money  for  which  the  mortgi^ed  property  sold.  The  shtfiff 
showed  for  cause,  in  writing,  that  he  had  sold  the  propoty 
for  $569  00^  and  after  deducting  costs,  had  in  hand  $550  00, 
that  he  had  been  notified  by  the  Ordinary  of  said  connty  that 
the  mortgaged  premises  had  been  set  apart  as  a  homestead  to 
the  defendant  as  the  head  of  a  &mily,  and  required  him  to 
pay  the  proceeds  of  said  sale  over  to  him,  the  Ordinaiy,  the 
sheriff  attaching  to  his  answer  a  certified  copy  of  the  judg- 
ment and  proceedings  had  before  the  Ordinary  in  relation  to 
the  setting  apart  the  mortgaged  premises  as  a  homestead,  azni 
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mbmitbed  to  the  judgment  of  the  Court  whether  he  should 
paj  the  money  to  the  pbuatiff  in  the  mortgage  fi.  fa.  or  to 
theOidinary. 

The  pkiattff  in  JL  fau  demurred  to  the  answer  of  the  sher- 
iff as  lieing  insufficient  to  excuse  him  from  having  the  rule 
made  absolute  against  htm,  which  demurrer  was  overruled  by 
the  Oourt,  the  effect  of  which  was  to  discharge  the  rule  against 
the  sheriff,  but  the  Court  went  further,  and  ordered  the  sher- 
iff by  its  judgment  to  pay  the  money  in  his  bands  over  to  the 
Ordinary  as  a  homestead  exemption,  whereupon  the  plaintiff 
in  the  mortgage  fi.  fa.  excepted. 

We  fnd  no  error  in  the  judgment  of  the  Court  in  not 
making  the  rule  absolute  against  the  sheriff,  as  he  was  not  in 
contempt  of  the  process  of  the  Court  in  not  paying  over  the 
mon^  to  the  plaintiff  under  the  novel  and  peculiar  fiicts  of 
thecBse. 

It  appears  from  the  record  that  the  application  for  home- 
stead was  filed  in  the  Ordinary's  office  on  the  I4th  December, 
1868,  and  on  the  same  day  the  Ordinary  passed  an  order 
allowing  to  the  defendant  the  homestead  exemption  under  the 
seventh  sectkn  of  the  Homestead  Act  of  1868,  no  notice 
having  been  given  of  the  application,  either  by  published  ci- 
tation or  otherwise,  and  the  question  is,  whether  the  Gouit 
below  erred  in  ordering  the  money  in  Court  to  be  taken  from 
the  plaintiff  in  the  mortgage  fi*  fa.,  and  paid  over  to  the  Or- 
dinary for  the  benefit  of  the  homestead  without  notice  to  the 
plaintiflP,  and  without  his  having  an  opportunity  to  contest  the 
right  of  the  applicant  to  the  homestead.     We  artf  all  of  the 
opinion  that  it  was  error  in  the  Court  in  ordering  the  money 
paid  over  to  the  Ordinary  under  the  fiicts  of  this  case. 

The  judgment  of  the  Ordinary,  allowing  the  homestead, 
did  not  conclude  the  plaintiff  in  the  mortgage  fi.  fa.  from 
:*ontesting  the  applicant's  right  to  the  homest^ul  exemption, 
apon  any  legal  and  proper  grounds,  when  in  conflict  with  his 
egal  rights ;  he  might  have  shown  that  the  money  due  on  the 
nortgage  fi.  fa.  was  for  the  purchase  money  of  the  property, 
r  that  the  applicant  was  not  the  head  of  a  &mily,  or  that  the 
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homestead  exemption  was  procured  by  fraud,  and  the  Court 
^ould  have  allowed  the  plaintiff  the  opportunity  to  have 
done  any  or  all  of  these  things  before  ordering  the  money 
paid  over  to  the  Ordinary  to  the  exclusion  of  the  plaintiff's 
right  to  it  without  a  hearing,  otherwise  the  plaintiff  would  be 
concluded  by  a  judgment  to  which  he  was  not  a  party,  and 
of  which  he  had  no  notice. 

Speaking  for  myself  alone,  I  should  hold  that  the  applicant 
for  a  homestead  exemption  in  all  cases  under  the  Constitation 
and  the  provisions  of  the  Act  of  1868,  should  give  the  notice 
as  required  by  the  third  section  of  the  Act  as  well  in  applica- 
tions under  the  seventh  section,  as  under  any  other  section  of 
the  Act.    It  is  true  that  section  does  not  in  express  terms 
require  notice  to  be  given,  but  it  is  an  application  for  a  home- 
stead exemption  under  the  Constitution,  and  the  only  reason 
why  the  proceeds  of  the  sale  of  town  property  are  to  be  ex- 
empted, is  because  it  cannot  be  divided  so  bjs  to  give  a  home- 
stead of  the  value  of  $2,000  00  in  specie,  but  it  is  neverthe- 
less a  homestead  exemption,  and  there  may  be  as  much  fiaud 
practiced  upon  creditors  in  procuring  a  homestead  ex^nption 
in  town  property,  as  in  any  other  species  of  property,  and 
therefore,  there  is  the  same  reason  why  notice  of  the  applica- 
tion should  be  published ;  construing  the  whole  Act  together 
that,  in  my  judgment,  is  the  proper  construction  to  be  given 
to  applications  for  a  homestead  .exemption  of  town  property, 
under  the  seventh  section.     It  is  an  application  for  a  home- 
stead exemption  under  the  provisions  of  the  Constitution,  and 
the  applicanit  receives  the  proceeds  of  the  property  sold,  instead 
of  the  property  itself;  that  is  the  only  difference  between  a 
homestead  exemption  out  of  town  property  and  other  proper^. 
What  good  reason  can  be  given  why  the  applicant  should  not 
give  notice  to  his  creditors  when  he  claims  a  homestead  in 
.town  property  as.  well  as  in  any  other  property? 

Let  the  judgment  of  the  Court  below  be  reversed. 
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NisiAON  Tift,  plaintiflF  in  error,  vs.  Lorenzo  D,  Goode, 

defendant  in  error. 

1.  When  money,  which  has  been  raised  out  of  one  of  the  parties  litigant 
by  execation,  is  impounded  in  the  hands  pf  the  sheriff  to  abide  the  final 
decree  in  a  bill  filed  by  defendant  in  execution,  against  the  plaintiff  in 
execution,  and  a  verdict  is  had  directing,  among  other  things,  the 
money  to  be  paid  to  the  plaintiff  in  fi»fa,f  upon  his  *' turning  over  to 
Nelson  Tifl,  the  complaiMant,  all  the  papers,  notes,  and  executions, 
■nd  all  other  papers  in  said  cause,  on  or  before  the  next  term  of  this 
Court,  except  those  notes  paid  to  said  Lorenzo  D.  Goode,  the  plaintiff 
in^t./a.,  on  the  23d  of  April,  1844,  and  whatever  of  these  notes,  exe- 
cations,  and  judgments  that  were  obtained  on  said  notes,  the  said 
Goode  shall  fail  to  turn  over  to  Tift,  the  amount  being  unsatisfied  of 
such  notes,  shall  be  deducted  from  the  amount  of  this  finding,"  and 
the  plaintiff  in  Ji,  fa.  permits  nearly  twenty  years  to  elapse  without 
complying  with  the  condition  upon  the  performance  of  which  his  right 
to  receive  the  money  impounded,  depends  ]  the  complainant  is  entitled 
to  an  order  absolute,  requiring  the  money  to  be  returned  to  him  in  the 
absence  of  any  sufficient  cause  shown  to  the  contrary,  in  answer  to  a 
rule  nisi,  served  upon  the  counsel  of  plaintiff  in^. /a. ;  Provided,  he 
will  enter  into  bond  with  good  security,  to  be  judged  of  by  the  Court, 
for  the  payment  of  the  money  to  the  plaintiff  in  fi.  fa.,  if  he  should 
come  forward  within  twelve  months,  and  establish  his  right  to  the 
fund,  under  the  terms  of  the  verdict,  by  showing  that  he  did  turn  over 
the  papers  as  required,  or  that  he  offered  to  do  so,  and  was  prevented 
by  TiO. 
2,  The  fact  that  the  verdict  finds  an  amount  against  the  complainant  ab- 
solutely, which  he  has  not  paid,  in  addition  to  the  money  impounded, 
does  not  affect  his  rights,  as  to  the  impounded  fund.     For  the  amount 
decreed  absolutely  against  him,  the  plaintiff  in  Jif  fa,  might,  at  any 
time,  have  had  an  execution  issued. 

Money  rule.  Equity.  Decree.  Execution.  Before  Judge 
Clark.    Dougherty  Superior  Court.    June  Term,  1872. 

This  case  arose  upon  a  motion  made  by  Nelson  Tift,  that 
■d  sum  of  money  collected  ont  of  him,  as  indorser,  on  an  exe- 
-ution  in  fitvor  of  Lorenzo  D.  Goode  t;«.  Asa  Singinfield, 
iixiker^  and  Nelson  Tift^  indorser,  and  impounded  in  the  hands 
>f  Greorge  W,  Collier,  late  sheriff  of  Baker  county,  be  paid 
fVGT  to  him. 

It  appeared  that  at  the  June  term,  1848,  of  Baker  Superior 
'ourt,  the  following  order  was  passed: 
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^^  Lorenzo  D.  Goode  vs.  Asa  Sikoinfiei^d,  principal, 

NELfiOK  Tift,  indorser. 

"  JV.  fa.  from  Baker  dupericr  CourC. 

**  It  appearing  to  the  Court  that  the  eberiff  has  collected 
the  money  on  the  above  stated  Ji.  fa,,  and  has  &e  same  now 
in  his  hands,  raised  oat  of  the  indorser,  Nelson  Tifl;  it  also 
appearing  to  the  Court  by  the  bill  of  Nelson  Tift  tm  Lorenso 
B.  Goode  et  al.,  the  amended  bill,  the  supplement  thep^^and 
the  several  answers  of  the  defendants,  all  now  pending  id 
Baker  Superior  Court,  that  the  question  is  most  distinctty 
made  whether  the  said  Groode  is  entitled  to  have  the  amount  of 
money  now  in  the  hands  of  thesherifFas  aforesaid,  or  whether 
the  complainant  in  said  bill  is  entitled  to  retain  the  same,  ail 
of  which  is  in  litigation  and  to  be  settled  and  determined  br 
the  judgment  of  the  Court  in  these  cases;  and  it  further  ap- 
pearing tiiat  the  said  Lorenzo  D.  Gbode  lives  out  of  the  juris- 
diction of  this  Court  and  in  the  State  of  Kentucky,  and  that 
manifest  injustice  might  be  done  to  the  defendant,  Nelson  Tift, 
if  this  money  should  be  allowed  to  be  paid  over  before  the 
decree  in  said  cause:  It  is  therefore  ordered  that  the  counsel 
for  said  Goode  show  cause,  if  they  have  any,  why  saidamouDt 
should  not  be  held  up  in  the  hands  of  the  sheriff  until  a  finai 
decree  of  this  Court,  and  then  to  be  paid  over  aco(»^ngto  the 
terms  (^  that  decree/' 

It  was  admitted  that  this  rule  was  made  absolute. 
At  the  April  term,  1852,  of  the  Superior  Court  of  said 
county  a  verdict  was  rendered  in  said  equity  cause  being  in 
part  to  the  effect  that  the  money  in  the  bands  of  the  sheriff 
should  be  paid  over  to  Lorenzo  D.  Goode,  npon  his  **  turning 
over  to  Nelson  Tift  (the  complainant)  all  the  papers,  noies 
and  executions,  and  all  other  papers  in  said  canse,  on  or  be^ 
fi)re  the  next  term  of  this  Court,  except  thoee  notes  paid  lo 
said  Lorenzo  D.  Goode,  (the  plaintiff  in  fi.  fa.)  on  AjMril  23d^ 
1844,  and  whatever  of  these  notes,  executions  and  jodgmecits 
that  were  obtained  on  said  notes  the  said  Goode  shall  fiiil  to 
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tarn  over  to  Tift,  the  amount  being  unsatisfied  of  such  notes, 
fihall  be  deducted  from  the  amount  of  this  finding/'  upon 
which  the  following  decree  was  rendered; 

"  Nelsoit  Tift^«.  Lorenzo  D.  Goods  et  al. 

^^Bill  in  Baker  Superior  Oovrt,  and  verdict, 

"Whereupon  it  is  ordered,  adjudged  and  decreed  by  the 
Court,  that  the  defendant,  Lorenzo  D.  Goode,  do  recover  of 
the  complainant,  out  of  the  goods  and  chattels,  lands  and  ten- 
ements of  the  said  complainant,  the  sum  of  $266  00;  also, 
that  all  the  money  now  in  Court,  raised  on  the  Asa  Singin- 
field  note,  be  paid  over  to  the  said  defendant  whenever  he 
shall  turn  over  to  Nelson  Tift,  the  complainant,  all  the  fi.faa. 
and  notes  which  the  said  defendant  received  of  said  complain- 
ant, and  which  have  not  already  been  returned,  except  the 
five  notes  on  Jesse  Reynolds, (?),  and  which  are  men- 
tioned in  the  answer  of  one  of  the  defendants  as  never  having 
been  sued  because  of  the  death  of  A.  K.  Rugg,  amounting  in 
all  to  about  the  sum  of  $33  00,  and  except,  also,  the  notes 
for  which  the  receipt  of  the  23d  of  April,  1844,  was  given 
by  Shivers  &  Bilbo,  as  mentioned  in  the  answer  of  complain- 
ant (?);  and,  also,  that  the  complainant  shall  pay  or  cause  to 
be  paid  all  the  costs  that  have  accrued  in  the  Justice's  Court 
upon  the  different  suits  in  the  name  of  eithar  Goode  or  Car- 
penter, and  the  farther  sum  of  $ for  costs  in  this  Court, 

and  that  the  clerk  of  this  Court  shall  issue  a  fieri  facias  in 
accordance  with  this  decree.^' 

At  the  June  term,  1859,  of  Dougherty  Superior  Court,  an 
order  was  passed  requiring  Loremso  D.  Goode  to  show  cause 
why  the  fiind  in  the  hands  of  the  executors  of  Geoi^  W. 
Collier,  late  sheriff  of  Baker  county,  amounting  to  $616  00, 
with  interest  from  May  2d,  1846,  should  not  be  paid  over  to 
Xelson  Tift,  he,  the  said  Groode,  having  failed  to  comply  with 
the  terms  of  said  decree. 

At  that  term  of  the  Court,  William  N.  Slaughter  was  ap- 
>oiiited  auditor  in  said  proceeding.    Slaughter  died  without 
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making  sny  report  W.  J.  Lawton  was  appointed  auditor  at 
the  June  t^m,  1863,  of  said  Court,  but  had  failed  to  makes 
report  up  to  the  time  of  the  hearing  of  this  nile^  to-wit:  the 
June  term,  1872. 

Lorenzo  D.  Groode  showed  for  cause  why*  said  rule  shooM 
not  be  made  absolute,  as  follows : 

1st.  That  it  does  not  appear  that  said  Gioode  has  finled  to 
oomplj  with  the  terms  of  said  decree^  and  that  Tift  was  in* 
jured  thereby. 

2d.  That  said  decree  is  uncertain,  ambiguous,  void  and  im- 
possible to  be  performed. 

3d.  That  by  the  decree  said  Goode  was  charged  with  all 
such  papers  as  were  solv^it  and  ooUectable  or  of  any  valoe 
whatever,  and,  after  charging  him  with  the  same,  a  balance 
was  decreed  in  his  &vor. 

4th.  That  said  papers  were  worthless  and  totally  insotvent, 
and,  being  in  judgment,  a  large  amount  of  costs  was  due 
thereon,  which,  by  the  terms  of  said  decree,  said  Tift  vas  re- 
quired to  pay;  that,  on  acoount  of  this  failure  in  the  said  Tifi 
to  pay  said  costs,  said  Groode  was  unable  to  obtain  po8sessii» 
of  said  papers  without  the  expenditure  of  a  large  amount  of 
money,  and  was  thus  relieved  from  producing  them. 

6th.  That  said  Tift  has  never  applied  to  said  Goode  for  said 
papers^  or  he  would  have  transferred  and  released  to  him  all  his 
interest  in  the  same,  and  he  now  here  offers  to  transfer  and 
release  to  him  all  such  interest. 

Counsel  for  Tift  demurred  to  this  answar.  The  demand 
was  overruled  by  the  Court,  on  the  ground  that  it  did  not  ap- 
pear that  said  Tift  had  paid  the  Justice  Court  costs  doe  on 
the  executions  or  judgments  obtained  cm  the  notes  directed 
by  the  decree  to  be  turned  over  to  said  Tift. 

Tlie  movant  excepts  to  said  rulings  and  assigns  the  sanM 
as  error. 

B.  F.  Lton,  for  plaintiff  in  error. 

Yasoit  &  Dayir,  fer  defendant. 


J 
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Montgomery,  Judge, 

The  decision  in  this  case,  as  pronoanced  from  the  bench, 
and  which  is  embodied  in  the  syjlabus,  together  with  the  &ct8 
as  reported,  leaves  little  to  add. 

The  offer  of  Groode  to  turn  over  at  this  late  daj  papers  that 
are  now  Jxtrred  by  the  statute  of  limitations,  which  were  ca- 
pable of  being  enforced  when  he  received  them,  is  no  compli- 
ance with  the  condition  upon  performance  of  which  he  would 
have  been  entitled  to  the  money  impounded. 

Let  the  judgment  of  the  Court  below  be  reversed,  with  the 
instmctions  contained  in  the  head-notes. 


Joel  Hall  et  a/.,  plaintiffs  in  error,  vs.  Aaron  English, 

defendant  in  error. 

L  Where  there  are  conflicting  claims  to  property,  and  the  equities  of 
the  reepectiYe  parties  necessarily  depend  upon  the  facts  which  may  be 
proven  on  the  trial,  it  is  right  and  proper  that  the  same  should  be  def- 
initely settled  by  the  decree  of  the  Court  before  the  property  is  sold,  so 
that  it  may  bring  its  full  value,  and  that  the  purchaser  may  know  what 
he  purchases  at  the  sale.     (R.) 

2.  A  Conrt  of  equity  having  obtained  jurisdiction  of  a  cause,  will  retain 
it  BO  as  to  make  a  final  decree  as  to  the  respective  rights  and  equities 
of  the  parties,  and  not  send  them  to  a  Court  of  law  where  the  remedy 
woald  not  be  as  adequate  and  complete.     (R.) 

3.  A  Court  of  equity  and  a  Court  of  law  having  coucurrent  jurisdic- 
tion, the  Court  first  taking  jurisdiction  will  retain  it.     (R.) 

Injunction.  Bond  for  titles.  Jurisdiction.  Before  Judge 
Andrews.  Warren  county.  At  Chambers.  December  19th, 
1872. 

Aaron  English  filed  his  bill  against  Joel  Hall  and  C.  C. 
Lowe,  sheriff  of  Warren  county,  containing,  substantially, 
the  following  allegations: 

That  in  the  year  1860,  Hall  obtained  from  Anton  Wolfe  a 
znortgage  on  a  lot  in  the  town  of  Warrenton,  which  was  duly 
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Tecorded ;  tbat  tbe  martg^e  'was  foreclosed  and  tbe  execotioD 
kvied  upon  said  loii  wi>ich  was  duly  ckumed  by  tbe  com- 
plainant and  the  sale  stopped;  tbat  tbe  daim  aforesaid  was 
baaed  upon  the  &ct  tbat  tbe.lot  was  fbrmeriy  owned  by  one 
Thomas  J.  Roberts^  who  contracted  with  said  Wolfe  to  sdl 
bim  the  same  for  a  certain  price  in  mooey  ;  that  no  ooovey- 
ance  was  made,  but  a  bond  was  executed,  cooditioiied  tomalDe 
Wolfe  a  title  when  tbe  purchase  money  was  paid;  tbat  no 
part  of  the  porcbase  money  was  ever  paid  by  W(dfe,  and 
after  the  debt  became  due,  Roberts,  by  his  atix>rD^  in  feet, 
Josephns  Hillman,  sold  said  lot  to  complainant  and  nude  him 
a  deed  to  the  same ;  that  complainant  is  now  in  possesnoD  rf 
said  i»x^)erty ;  tbat  Hall  filed  his  bill  against  complainant  and 
one  Sarah  Harbuck,  tenant  in  possesion,  restraining  com- 
plainant from  asserting  his  title  to  said  lot,  to  which  bill  a 
demurr^  and  answer  were  filed ;  that  the  relief  prayed  fer  ia 
said  bill  was  to  set  aside  said  deed  to  complainant ;  that  said 
equity  cause  stood  for  trial,  undisposed  of,  until  the  Ostober 
term,  1872,  of  Warren  Superior  C6urt,  when  said  cause  wb» 
called  for  trial  and  the  complainant  in  said  bill  aonoonoed 
ready ;  that  complainant  not  being  present,  and  his  oounsd, 
EL  H.  Pottle,  Esq.,  not  being  able  to  {xxx^eed  in  hisabs^ioe, 
and  without  any  knowledge  of  the  reason  of  his  i^Menoe, 
had  bis  name  stricken  from  the  docket;  that  said  canse  ws» 
then  disposed  of  by  a  decree  canceling  the  deed  n^ade  to  com- 
plainant as  aforesaid ;  that  said  decree  was  taken  without  there 
being  any  pleadings  in  Court,  the  same  having  been  lost  or 
mislaid,  and  without  the  int^rventicMi  of  a  jury ;  that  com- 
plainant resides  in  Washington  county,  and  was,  during  said 
term  of  the  Court  and  for  some  time  previous,  afflicted  in 
mind  and  body ;  that  he  was  confined  to  his  bed,  and  bad  do 
capacity  to  manage  or  direct  any  business,  or  to  make  anj 
preparations  for  the  trial  of  said  cause,  and  tbat  none  cf  his 
family  knew  of  the  condition  of  said  cause ;  that  the  presence 
of  complainant  was  absolutely  necessary  to  his  counsel,  in  tbe 
conduct  of  tbe  case,  and  his  testimony  important  to  the  de- 
fense; that  complainant  waives  discovery:  Prayer,  tbat ssid 
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decree  may  be  opened  and  declared  null ;  that  the  said  cause 
may  be  reinstated  for  trial ;  that  said  defendants  may  be  en- 
joined from  proceeding  with  said  levy  and  sale. 

The  injunction  was  granted  in  accordance  with  the  prayer 
of  complainant's  bill. 

The  defendant.  Hall,  answered  the  bill,  substantially,  as 
follows,  to-wit :  That  it  is  true  that  Wolfe  bought  of  Rob- 
erts said  lot  of  land  and  failed  to  pay  for  the  same,  as  alleged 
in  complainant's  bill ;  that  Wolfe,  desiring  to  improve  said 
vacant  lot^  bought,  for  that  purpose,  lumber  from  defendant 
and  mortgaged  to  him  said  lot  to  secure  the  payment  for  the 
same ;  that  Wolfe  ran  away,  but  informed  defendant,  before 
^is  litigation  commenced,  that  he  left  his  bond  for  titles  in 
his  drawer  at  his  place  of  business,  without  having  assigned 
the  same  to  any  one,  and  that  complainant  got  possession  of 
it  fraudulently  and  without  his  consent ;  that,  after  Wolfe  ran 
away,  eomplainant  took  said  bond  for  titles  to  the  agent  of 
Boberts,  paid  the  money  due  upon  it,  about  $57  60,  and  in- 
duced said  agent  to  make  a  title  to  the  land ;  that  complainant, 
at  the  time  the  deed  was  made  had  both  actual  and  construc- 
tive ootice  of  the  mcHrtgage  to  defendant. 

After  answer  filed,  a  motion  was  made  to  dissolve  the  in«- 
junction.  After  argument  had,  the  Chancellor  passed  the  fol- 
lowing order: 

'' Ordered,  that  the  injunction  be  dissolved  so  as  to  allow 
the  claim  case,  mentioned  in  the  pleadings,  to  be  tried,  or  any 
othar  case  that  may  be  made  to  try  the  rights  of  property  in 
said  lot,  provided  that  on  such  trial  or  trials  the  decree  of 
last  Warren  Superior  Court,  mentioned  in  the  pleadings,  be 
eonsid^ed  as  annulled,  and  the  bill  on  which  it  was  founded 
^ismifised,  and  that  the  parties  be  permitted  to  proceed  as  if 
tiiere  had  been  no  such  bill  or  decree. 

'^  Further  ordered,  that  the  sale  of  the  lot  mentioned  in  the 
pleadings  stand  enjoined  until  further  order  may  be  had  in 
the  premises." 

To  which  order  defendants  excepted,  and  assign  the  same 
SL9  error. 
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Hall  €i  al,  vs.  English. 

BoBERT  Toombs^  for  plmntifiSs  in  error. 

E.  H.  Pottle,  for  defendant. 

1st.  Allegations  in  answer  not  responsive  to  bill  cannot  be 
used  on  motion  to  dissolve:  Code, section  3154;  1  Gra.  R.,7; 
9  Ibid,  95;  16  Ibid,  398;  31  Ibid,  304. 

2d.  Discretion  as  to  granting  or  dissolving  injunction  not 
controlled  unless  abused:  Code,  section  3154;  34  Gra.  B.,  125, 
282;  35  J6id,  252. 

3d.  A  Court  will  not  turn  English  out  of  possession  when 
he  could  have  acquired  it  by  suit:  39  Ga.  B.,  201 ;  40  Ibtd, 
35;  19  Ibid,  456;  10  Ibid,  117. 

Wabner,  Chief  Justice. 

This  was  a  bill  filed  hy  the  complainant  for  a  new  trial, 
and  praying  for  an  injunction.    The  injunction  was  granted, 
the  defendant  answered  the  bill,  and  made  a  motion  todiff- 
solve  it.     The  Court  overruled  the  motion  to  dissolve  the  in- 
junction, but  modified  it  so  as  to  meet  the  exigencies  of  tke 
case  in  the  exercise  of  the  discretion  vested  in  it  by  law.    To 
this  ruling  of  the  Court  the  defendant  excepted.    The  oom- 
plainant's  absence  from  the  Court,  for  providential  cause,  at 
the  trial,  is  conceded,  but  it  is  said  there  is  no  mmt  in  his 
application  for  a  new  trial,  and  that  he  has  an  adequate  renn 
edy  at  law.     It  appears,  from  the  record,  that  Hail  obtained 
a  mortgage  from  Wolfe  on  a  lot  in  the  town  of  Warrenton, 
to  secure  the  payment  of  a  debt  due  by  Wolfe  to  Hall,  wWck 
had  been  duly  recorded,  foreclosed,  and  execution  levied  qq 
the  lot  as  Wolfe's  property,  which  was  claimed  by  Englii^ 
the  complainant,  as  his  property.    Hall  filed  a  bill  to  set 
English's  deed,  under  which  he  claimed  title  to  the  lot, 
which  was  the  foundation  of  the  ckim  interposed  by  him  to 
prevent  the  sale  of  the  lot  as  Wolfe's  property.     At  the 
October  term  of  Warren  Superior  Court  jbhe  equity  oaose 
called,  and  a  decree  rendered,  setting  aside  the  deed  of  £i^« 
lish,  and  directing  the  same  to  be  canceled.    The  complaiiiant 
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allies  that  he  was  prevented  from  attending  the  Court,  hy 
providential  cause,  and  thereby  prevented  from  making  his 
defense  as  he  otherwise  would  have  done;  that  Wolfe,  Hall's 
mortgager,  had  no  title  to  the  lot,  but  simply  a  bond  for  titles 
froni  Boberts,  from  whom  he  purchased,  conditioned  to  make 
title  when  the  purchase  money  was  paid;  that  Wolfe  never 
paid  any  part  of  the  purchase  money  for  the  lot;  that  after 
the  purchase  money  became  due,  English,  the  complainant, 
purchased  the  lot  from  Roberts,  who  had  the  legal  title  thereto, 
which  was  conveyed  by  the  deed  of  Boberts  to  him,  and  this 
was  the  deed  which  the  decree  of  the  Court  canceled.    It  ap- 
pears, from  the  affidavit  of  Hillman,  who  made  the  deed  to 
the  lot  under  a  power  of  attorney  from  Roberts,  to  English, 
the  complainant,  thafc  he,  English,  produced  Roberts'  bond 
to  Wolfe  without  any  transfer  of  the  same  by  Wolfe  to  him, 
^id  Wolfe's  note,  and  he  made  a  deed  for  the  lot  to  English; 
that  when  Wolfe  purchased  the  lot  from  Roberts,  it  was  a  va- 
cant lot;  Wolfe  built  a  house  on  it  with  lumber  purchased 
from  Hall,  the  payment  for  which  the  mortgage  was  given 
by  Wolfe  to  Hall  to  secure;  that  English,  at  the  time  he  took 
the  deed  knew  of  HalPs  mortgage  to  secure  the  payment  for 
the  lumber  of  which  the  house  was  built,  said  that  he  thought 
by  purchasing  the  house  and  lot  he  could  save  something,  (as 
AVolfe  was  indebted  to  him)  by  paying  mortgage  claim,  and 
original  cost  for  vacant  lot.    What  may  be  the  equities  of  the 
respective  parties  to  this  property  must  necessarily  depend 
upon  the  fects  which  may  be  proved  on  the  trial  of  the  cause, 
and  it  is  right  and  proper  that  the  same  should  be  definitely 
settled  by  the  decree  of  the  Court  before  the  property  is  sold, 
so    that  the  property  may  bring  its  full  value,  and  that  the 
jiurchaser  may  know  what  he  purchases  at  the  sale.    A  Court 
a£  equity  having  obtained  jurisdiction  of  the  cause,  will  re- 
t£iin  it  so  as  to  make  a  final  decree  as  to  the  respective  rights 
and.  equities  of  the  parties,  and  not  turn  them  round  to  liti- 
gsLte,  in  a  Court  of  law,  where  the  remedy,  in  our  judgment, 
Tvould  not  be  as  adequate  and  complete  as  in  the  Court  where 
tb^X  °^^  ^^>  ^"^  conceding  that  the  complainant's  remedy  in 
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a  Court  of  law  and  a  Court  of  equity  is  cooenrrenty  the  Cooit 
first  taking  jurisdiction  of  the  case  will  retain  it:  Code,  sec- 
tion 3041.  In  view  of  the  fiKsts  of  this  case  as  disclosed  hi 
the  record  there  was  no  error  in  the  judgment  of  the  Court 
in  granting  the  injunction,  which  will  authorise  this  Court  to 
interfere  and  control  that  judgment  by  reversing  it. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


R.  H.  Clark  d  al.,  executors,  plaintifis  in  ^error,  vs.  Wil- 
liam SL  Whitehead,  defendant  in  error. 

1.  In  a  salt  for  a  breach  of  warranty  of  a  deed  to  land,  where  the  plain 
tiff  bought,  pending  an  action  of  ejectment  against  his  vendor  for  the 
land,  the  rerdict  and  judgment  of  recovery  against  the  vendor,  in  the 
ejectment  suit,  is  evidence  to  sastain  the  alleged  breach  of  warma^; 
and  a  nen-snit  was  properly  refused. 

%  Evidence  of  the  amount  paid  by  plaintiff  to  his  counsel  to  secure 
titles  to  the  land,  admitted  to  rebut  proof  that  the  use  of  the  land  wsi 
more  than  a  fall  off*«et  to  the  interest  on  the  pnrohaae  money,  was 
properly  admitted. 

Z,  A  purchaser  of  land,  under  bond  for  titles,  who  svbseqaently  pays  the 
purchase  money  and  takes  a  deed,  may,  in  a  suit  for  breach  of  war- 
ranty in  the  deed,  put  in  evidence  the  bond  for  titles,  as  a  part  of  the 
history  of  the  transaction,  and  to  show  that  the  defendants  (theexeeo* 
tors  of  the  obligor)  were  bonnd  to  make  him  a  good  warr—^  title. 

4.  Where  a  plantation  was  bought  in  1858.  nnder  bond  for  titles,  and  ia 
great  part  paid  for  in  Confederate  money,  in  1868,  and  a  deed  then 
taken ;  in  a  suit  by  the  purchaser  against  the  executors  of  the  vendor 
for  breach  of  warranty,  on  account  of  the  recovery  in  ejectment,  by  a 
third  person,  of  a  portion  of  the  plantation,  the  defendwits  liieiild 
have  been  permitted  to  prove  the  value  of  the  whole  plaoe  at  the  tisM 
of  trial,  in  order  that  the  jury,  in  ascertaining  the  damages,  mi^t, 
under  the  Ordinance  of  1865,  review  the  whole  transaction  and  render 
their  ve^lict  on  principles  of  equity. 

6.  The  breach  of  the  warranty,  in  this  case,  not  having  occurred  befoi^ 
I86d»  in  no  view  can  the  Belief  Act  of  1870  be  applicable  to  it,  so  aa 
to  require  an  affidavit  of  taxes  to  be  filed  by  the  plaintiff. 

Warranty.  Eviction.  Non-suit  ifi»ne  profits.  Evidence. 
Ordinance  of  1865.  Belirf  Aot  of  1870.  Before  Judge 
Clabk.    Dougherty  Superior  Court    June  Termi  1872. 
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William  H.  Whitehead  brought  complaint  against  Richard 
H.  Clark,  James  M.  Mercer  and  Isaac  J.  F.  Welch,  as  execu- 
tors  of  Seth  C.  Stevens,  deceased,  for  ((1,625  00,  besides  in- 
terest, it  being  the  purchase  money  paid  by  the  plaintiff  to 
said  Stevens  and  to  said  defendants,  as  his  execators,  ibr  lot 
of  land  number  three  hundred  and  ninety-nine,  in  the  eleventh 
district  of  Baker  county,  the  title  to  which  had  failed.  By 
an  amendment,  the  plaintiff  sued  for  $5,000  00  damages,  al- 
leged to  have  been  sustained  by  him  on  account  of  the  failure 
of  the  defendants  to  comply  with  the  condition  of  their  testa- 
tor's bond,  by  which  he  obligated  himself  to  make  titles  to 
several  lots  and  parts  of  lots  of  land,  including  lot  number 
three  hundred  and  ninety-nine.  The  record  fails  to  disclose 
any  plea. 

The  plaintiff  introduced  the  following  evidence : 
Ist  A  deed,  executed  by  the  defendants  on  May  6th,  1864, 
conveying  to  the  plaintiff  lots  of  land  three  hundred  and 
ninety-two,  three  hundred  and  ninety-three,  three  hundred 
and  ninety-four,  three  hundred  and  ninety-nine,  and  parts  of 
lots  three  hundred  and  ninety-eight,  three  hundred  and  ninety- 
seven,  four  hundred  and  five,  three  hundred  and  ninety-five, 
and  three  hundred  and  ninety-six,  in  consideration  of  $9,- 
816  88,  in  compliance  with  the  terms  of  a  bond  for  titles, 
made  by  their  testator. 

2d.  The  will  of  Seth  C.  Stev^is,  appointing  the  defendants 
his  executors. 

3d.  A  bond  for  titles,  made  by  Seth  C.  Stevens  and  W.  W. 
Cheever,  on  March  26th,  1867,  obligating  themselves,  jointly 
and  severally,  to  convey  to  plaintiff  the  land  described  in  the 
above  deed,  upon  the  payment  of  three  promissory  notes,  each 
for  the  sum  of  $3,302  64.     The  land  was  sold  at  $6  50  per 
acre«     This  instrument  was  objected  to  by  defendants  as  im- 
material to  the  issue.     The  objection  was  overruled  and  the 
defendants  excepted. 

4rt]i.  An  exemplification  of  an  action  of.  ejectment  com- 
meooed  against  Seth  C.  Stev^is  in  the  year  1864,  for  lot  of 
lanci    three  hundred  and  ninety-nine,  in  the  eleventh  district 
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of  Baker  ooanty,  oontaining  two  hundred  and  6&y  acres,  upon 
which  there  was  a  recovery  for  the  plaintiff,  and  an  affirmance 
by  the  Supreme  Court  of  said  judgment  on  June  29th,  1867. 
The  judgment  of  the  Supreme  Court  was  made^lie  judgment 
of  the  Superior  Court  of  Baker  county,  on  November  ISth, 
18e7. 

Plaintiff  closed. 

The  defendants  moved  for  a  non-suit,  upon  the  ground  that 
'there  was  no  evidence  of  an  eviction,  the  plaintiff,  Whitehead, 
not  having  been  made  a  party  defendant  to  said  ejectment  suit 
The  motion  was  overruled  and  the  defendants  excepted. 

The  defendants  introduced  the  following  evidence : 

R..F.  Lyon  testified,  that  the  plaintiff  went  into  possesion 
of  lot  three  hundred  and  ninety-nine  about  January  1st,  1858, 
made  large  clearings,  and  has  occupied  said  land  ever  since; 
that  the  use  and  enjoyment  of  said  lot,  for  the  years  1858, 
1859  and  1860,  was  a  fiiir  set-off  for  the  improvements  made; 
that  the  lot  was  worth  f  4  00  or  $5  00  per  acre  r^it,  during 
the  war,  in  Confederate  money ;  that  the  use  and  enjoyment  of 
said  lot  was  worth  more  than  the  interest  on  the  purchase 
money ;  that  witness  represented  the  estate  of  Stevens  in  the 
ejectment  suit,  and  was  the  only  attorney  that  appeared  in 
the  defense ;  that  I.  E.  Bower  did  not  appear  as  counsel  for 
the  defendants ;  that  the  plaintiff  in  said  suit  recovered  mesne 
profits,  but  they  were  remitted  to  prevent  the  defendants  from 
obtaining  a  new  trial ;  that  the  land  was  worth,  May  6th,  1864, 
$50  00  per  acre,  in  Confederate  money.  Seven-thirty  Confisl- 
erate  treasury  notes  were  worth  a  little  less  than  ordinary  Con- 
federate  money. 

S.  D.  Irvin  testified,  that  he  was  present,  on  May  6thy  1864, 
when  the  plaintiff  paid  to  R.  H.  Clark  $9,816  88,  in  seven- 
thirty  Confederate  treasury  notes;  that  the  value  of  these 
notes  was  twenty  for  one,  in  good  money,  at  the  time  of  the 
payment ;  that  this  payment  was  made  in  sadsiaotion  of  two 
notes  given  by  plaintiff  to  Stevens,  when  in  life,  and,  there- 
upon, the  executors  of  Stevens  made  the  above  described  deed. 

James  M.  Mercer  testified,  that  Stephens  died  in  1859,  and 
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letters  testamenfeuy  were  issued  a  few  days  thereafter;  that 
there  was  no  litigation  between  the  plaintiff  and  the  execu-* 
tore  of  Stephens  to  compel  them  to  comply  with  the  bond  of 
their  testator,  bat  that,  on  the  contrary,  on  the  payment*  of 
the  purchase  money  th^  voluntarily  executed  the  deed  now 
in  Court;  that  witness  knows  nothing  of  the  employment  of 
I.  E.  Bower,  Esq.,  by  plaintiff  as  counsel  in  the  ejectment 
salt. 
The  plaintiff,  in  rebuttal,  introduced  testimony  as  follows: 
The  interrogatories  of  the  plaintiff  and  J.  T,  Whitehead : 
Lot  three  hundred  and  ninety-nine  lies  southwest  from  the 
dwelling  house  of  the  plaintiff,  and  nearly  fronting  it,  and  is 
surrounded  on  three  sides  by  his  lands,  and  on  the  other  side 
by  the  land  of  the  witness,  J.  T.  Whitehead,     This  lot  is  of 
immense  value  to  the  plaintiff,  because  it  cuts  into  his  planta- 
tion and  is  entirely  cleared.     The  value  of  said  lot  to  the 
plantation  in  1866,  was  $16  00  per  acre,  and  its  present  im- 
portance to  said  place  is  $10  00  per  acre.     Plaintiff  would 
never  have  purchased  said  plantation,  or  any  portion  thereof, 
had  not  this  lot  constituted  a  part.     He  paid  to  Richard  H. 
dark,  one  of  the  defendants,  $1,626  00  for  said  lot;  t)ne-third 
of  said  sum  was  paid  in  the  year  1858,  and  the  other  two- 
thirda  in  1863.     Plaintiff  paid  to  Isaac  E.  Bower,  Esq.,  in 
1866,  $800  00,  to  secure  to  him  from  the  executors  of  Stevens 
a  good  title  to  said  lot.     (The  evidence  in  reference  to  the  fee 
paid  to  Bower  was  admitted  by  the  Court  over  the  objection 
of  the  defendants,  whereupon  they  excepted.)     Paid  $500  00 
rent  for  the  latter  portion  of  the  year  1867,  for  said  lot,  that 
being  the  year  the  land  was  lost  in  the  ejectment  case. 

L.  P.  D.  Warren  testified,  that  after  the  recovery  in  the 
action  of  ejectment,  he,  as  plaintiff's  counsel,  collected  from 
the  plaintiff  $500  00  rent,  for  lot  three  hundred  and  ninety- 
nine,  for  the  year  1867,  and  that  plaintiff  delivered  to  him, 
IS  counsel  for  the  plaintiff  in  the  ejectment  suit,  the  posses- 
sion of  said  lot,  in  accordance  with  the  judgment  of  the 
Jaxtrt,  and  stated  that  he  did  so  under  the  advice -of  R.  F. 
^voo,  the  attorney  of  Stevens. 
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The  juiy  retained  a  verdict  for  the  plaintiff  for  %\  ,051  50. 
Whereupon  the  defendants  moved  finr  a  new  trial  upon  the 
following  groands: 

Ist.  Because  the  Court  arred  in  refusing  to  order  a  non- 
suit at  the  conclusion  of  the  plaintiff's  testimony. 

2d.  Because  the  Court  erred  in  admitting  the  evidence  as 
to  the  fee  of  $800  00,  paid  by  plaintiff  to  I.  JE.  Bower,  Esq., 
in  the  year  1866. 

(Note  by  the  Judge:  ''Allowed  to  go  to  the  jury,  so  that 
they  could  pass  upon  the  question  of  interest'') 

3d.  Because  the  Court  erred  in  admitting  in  evidence  the 
bond  for  titles  m;de  by  Stevens  and  Cheever. 

4th.  Because  the  Court  erred  in  reftising  to  allow  the  de- 
fendants to  prove  by  S.  D.,  Irvin,  Esq.,  the  value  of  each  of 
the  lots  of  the  plantation  included  in  said  deed  at  the  time  of 
the  trade,  and  at  the  present  time,  for  the  purpose  of  enabfing 
the  jury  to  adjust  the  equities  of  the  parties  under  iJbe  Oidi- 
nance  of  1865. 

5th.  Because  there  was  no  evidence  to  show  that  the  taxes 
had  been  paid. 

The  motion  was  overruled,  and  the  defendants  excqited 
upon  eadi  of  the  grounds  aforesaid. 

Yasok  &  Davis;  William  E.  Smith,  for  plainti£&  in 
error. 

Wright  &  Warren,  for  defendant. 

Montgomery,  Judge. 

1.  The  motion  for  the  non-suit  was  based  upon  the  idea 
that  no  eviction  was  shown  by  plaintiff  under  the  judgment 
in  ejectment  This  point  was  abandoned  on  the  ailment  and 
may  be  dismissed  with  the  remark  that  it  has  been  settled 
adversely  to  the  position  of  plaintiff  in  error  since  Leary  rs. 
Durham,  4  Otargiay  693. 

2.  Would  any  merchant  who  had  sold  an  aitiGle  to  a  pur- 
chaser and  warranted  it  to  be  suitable  to  the  purpose  for  which 
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it  was  bought,  have  hesitated,  in  keeping  his  account,  to  allow 
a  sum  as  a  credit  to  the  purchaser,  which  he  had  paid  out  for 
work  on  the  article  sold,  required  by  a  defect  which  existed 
at  the  tim^  of  sale?  If  the  trade  were  rescinded,  would  not 
the  purchaser's  account  stand  credited  with  the  price  paid,  the 
interest  thereon  and  the  sum  paid  to  put  the  article  in  proper 
ordor,  and  debited  with  the  use  of  the  article  for  the  time  he 
Imd  used  it?  The  account,  however  kept,  would  embrace 
these  elementd. 

What  is  the  difference  in  principle  between  the  case  sup- 
posed and  the  one  at  bar?  Why  then  was  not  the  evidence 
of  the  amount  paid  by  plaintiff  to  get  his  titles  perfected  ad- 
missible? 

3.  The  plaintiff  sought  by  this  suit  to  bind  the  estate  for  a 
breach  of  warranty,  contained  in  a  deed  made  by  the  €xe<mtor8. 
It  was  important  to  his  recovery  in  this  form  of  action,  cer- 
tainly to  show  the  power  of  the  executors  to  bind  the  estate 
by  a  warranty  deed:  Code,  2522.     The  bond  of  their  testator 
tot  only  empowered,  but  bound  them  to  make  a  warranty  title. 
Hence  its  relevancy  as  evidence  for  the  purpose  indicated. 
Possibly  the  will  may  give  this  power  to  the  executors,  but 
that,  though  introduced  as  evidence  on  the  trial,  does  not  ap- 
pear in  the  record.     Further,  the  declaration  contained  a  count 
for  the  breach  of  this  very  bond.     We  think  the  bond  was 
properly  admitted. 

4.  The  deed  containing  the  warranty,  for  the  breach  of  which 
the  suit  is  brought,  was  executed  between  the  first  of  June, 
1861,  and  the  first  of  June,  1865.     The  deed,  with  its  cove- 
nants, however,  was  not  the  whole  contract.     The  whole  con- 
tract was  the  sale  of  the  land  on  one  hand,  and  the  pur- 
chase of  it  on  the  other.     The  suit  was  for  the  enforcement  of 
the  contract,  that  is,  for  the  recovery  of  damages  for  the  breach 
of  it;  for  evidently  the  language  of  the  Ordinance  of  1865 
does  not  refer  alone  to  suits  for  specific  performance  of  con- 
tracts entered  into  within  the  specified  time,  if  such  suits  are 
embraced  within  its  provisions  at  all.    But  in  a  suit  upon  a 
contract,  within  the  provisions  of  the  Ordinance,  either  party 
Vol.  xlyii.  84, 
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may  give  in  evidenoe  the  omaidenition  or  the  value  tbocof 
at  any  time.  What  was  the  oonsidaiUion  of  this  oontnci? 
The  oonsideration  on  the  one  hand  was  the  monqr  reodved; 
on  the  other,  the  land  transferred.  If  the  deed,  Hhe  paper 
title,  was  the  only  consideration  the  plaintiff  reorived  fer  htt 
mone^,  then  he  has  no  standing  in  Court  He  has  not  lost 
diat  either  by  judgment  or  eviction,  nor  is  he  in  any  danger 
of  doing  so.  The  value  of  the  mon^,  as  measured  by  gold 
was  proven,  why  not  the  value  of  the  land?  And  oertaiolj 
to  enable  the  juiy  to  render  a  verdict  "upon  prindpks  of 
equity,"  it  is  necessary  that  they  should  be  enlightened  is  to 
all  parts  of  the  transaction;  JSlder  va.  Ogldree,  executor,  36 
Georgia,  70. 

6.  It  is  unneoessary  to  add  anything  to  the  fifUi  point  deci- 
ded. 

Judgment  reversed. 


MnxiAN  H.  WiLDEB,  plaintiff  in  oror  vs.  The  Stats  op 

Geobgia,  defendant  in  error.' 

Where  an  indictment  charges  the  defendant  with  baying  np  an  order  oa 
the  county,  he  being  the  county  treasurer,  for  less  than  its  par  TalQe* 
either  by  himself  or  his  agents,  directly  or  indirectly,  the  ofibnae  it 
safficiently  set  forth.    (B.) 

A  county  treasurer,  being  indicted  for  the  offense  of  buying  np  an  order 
on  the  county  for  less  than  its  par  valae,  cannot  show  in  defense  that 
the  person  from  whom  he  purchased  did  not  bare  a  good  title  to  the 
order.    (B.) 

Criminal  law.    Motion  in  arrest.    Before  Judge  Stbozier. 
Dougherty  Superior  Court.    June  Term,  1872. 

For  the  &cts  of  this  case,  see  the  decision. 

Vasok  &  Davjb,  for  plaintiff  in  error. 

John  C.  Euthebfobd,  Solicitor  General,  for  the  State. 
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Warker,  Chief  Justice. 

The  defendant  was  indicted  for  a  misdemeanor,  for  a  viola- 
tion of  the  599th  and  600th  sections  of  the  Code,  as  County 
Treasurer  of  Dougherty  county.     The  indictment  charged 
the  defendant,  as  county  treasurer,  with  buying  up  a  certain 
county  order,  the  same  being  an  order  upon  the  county  treas* 
urer  of  said  county,  which  is  described  and  set  forth.     The 
order  is,  that  the  county  treasurer  pay  to  Henry  Morgan, 
Judge  of  the  Senatorial  District  Court,  the  sum  of  $166  60 
out  of  any  money  in  his  hands,  not  otherwise  appropriated, 
as  his  salary  for  the  first  quarter  of  the  year  1871,  as  Judge 
aforesaid,  and  signed  by  the  Ordinary.     It  is  also  alleged, 
.  that  the  defendant  did  buy  up  from  one  Kemp,  said  order  for 
less  than  its  full  par  value,  (to-wit:)  for  the  sum  of  $45  00, 
oDntrary  to  the  laws  of  the  State,  etc.     After  the  defendant 
was  arraigned,  and  pleaded  not   guilty  to  the   indictment 
he  made  a  motion  to  quash  it,  on  the  ground  that  no  vio- 
lation of  the  law  was  charged  against  the  defendant,  and  if 
so,  fhat  the  offense  was  improperly  charged  and  set  forth. 
The  motion  to  quash  the  indictment  was  overruled  by  the 
Court,  and  in  our  judgment,  properly  overruled.     After  hav- 
ing  pleaded  not  guilty,  the  defendant  could  not  move  to  quash 
the  indictment  upon  any  ground  that  would  not  have  been 
good  in  arrest  of  judgment.     The  offense  was  substantially 
set  forth  in  the  language  of  the  Code  and  was  a  good  indict- 
ment. 

The  evidence  on  the  trial  was,  that  Morgan  had  borrowed 
$20  00  of  the  defendant,  and  promised  to  place  in  his  hands 
the  order,  as  collateral  security,  but  did  not  do  so,  and  after- 
wards borrowed  {40  00  from  Kemp  and  placed  the  order  in 
his  hands  as  collateral  security,  with  the  understanding  that 
if  he  did  not  pay  the  $40  00  in  ten  days,  the  order  was  to 
l>elong  to  Kemp — ^the  money  ^as  not  paid  within  the  time, 
and  Kemp  proposed  to  sell  the  order  to  defendant  for  $45  00, 
//.>]d  bim  in  that  way  he  could  secure  the  $20  00  he  had  loaned 
INXorgan;  defendant  agreed  to  it,  paid  Kemp  $45  00  and  took 
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the  order  and  receipted  payment  thereof  22d  Maj,  187L 
The  Court  charged  the  jury,  in  substance^  that  if  they  were 
satisfied  that  the  defendant  paid  for  the  order  a  less  snm  of 
money  than  it  called  for  upon  its  &ce,  which  is  the  par  value 
thereof^  and  he  was  county  treasurer  at  the  time,  then  he  is 
guilty,  and  it  made  no  difference  whether  he  had  any  ooimtjr 
funds  in  his  hands  at  the  time  or  not,  he  could  not  thus  par- 
chase  it  with  his  own  money,  that  the  charge  is  made  out, 
when  it  is  proved  that  while  acting  as  county  treasurer,  he 
paid  for  it  less  than  its  par  value.    We  find  no  error  in  the 
charge  of  the  Court  to  the  jury.    The  offense,  under  the  law, 
consists  in  a  county  treasurer  buying  up  orders  or  diums  on 
the  county  for  less  than  their  par  value,  either  by  himself  (x 
agents,  directly  or  indirectly,  and  it  is  no  defense  for  the  de- 
fendant to  show  that  the  party  from  whom  he  purchased  die 
order  did  not  have  a  good  title  to  it    The  verdict  was  right 
under  the  law  and  facts  of  the  case,  and  we  will  not  disturb  it 
Let  the  judgment  of  the  Court  below  be  affirmed. 


GusTAvuB  Petebson,  plaintiff  in  error,  tw.  The  State  of 

Georgia,  defendant  in  error. 

1.  In  an  indictment  for  marderi  by  shooting  with  a  pistol,  it  is  not  nee- 
essary  to  aver  that  the  pistol  was  loaded  with  gunpowder  and  a  leaden 
ball,  or  that  the  fatal  wound  was  inflicted  with  a  ball.  If  the  indict- 
ment state  the  offense  so  plainly  that  the  nature  of  it  may  be  ea&ily 
understood  by  the  jury,  it  is  sufficient :  Code,  section  45S5. 

2.  Where  the  Court  examines  a  child  to  test  its  competency  as  a  witnessv 
and  pronounces  it  incompetent,  it  must  be  a  very  flagrant  caae  of  error 
to  authorize  this  Court  to  reverse  the  judgment.  The  preaent  ts  no 
such  case. 

3.  If  the  State  give  in  evidei|ce  the  confessions  of  the  prisonery  he  ia  en- 
titled to  prove  all  that  was  said  by  him  in  the  same  converasttion,  bat 
not  the  impressions  made  upon  the  mind  of  the  witness  teatifying  to 
the  conversation,  where  such  impressions  are  the  mere  dedactibns  of 
the  witness  drawn  from  the  conversation. 

4.  The  jury  cannot  by  recommendation,  commote  the  puniabiDeat  of 
murder  from  death  to  imprisonment  for  life,  under  section  4257  of  tb* 
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Code,  except  when  the  conviction  is  founded  solely  on  circumstantial 
testimony. 

5.  It  is  not  error  in  a  murder  case  for  the  Court  to  charge  that  *'  a  rea- 
eooable  doubt  is  such  as  an  upright  man  might  entertain  in  an  honest 
investigation  after  truth,  from  the  evidence.'' 

6.  The  verdict  is  not  contrary  to  the  charge  of  the  Court. 

Criminal  law.  Indictment.  Witness.  Confessions.  Opin- 
ions. Recommendation  to  imprisonment  for  life.  Reasona- 
ble doubt  Before  Judge  Strozier.  Dougherty  Superior 
Court.     June  Adjourned  Term,  1872. 

Gustavus  Peterson  was  placed  upon  trial  for  the  murder  of 
John  Sims,  alleged  to  have  been  committed  April  2d,  1872. 
The  defendant  pleaded  not  guilty.  The  evidence  made  the 
following  case : 

The  defendant  was  standing  on  the  railroad  bed  when  he 
shot  John  Sims;  the  deceased  and  his  wife,  a  colored  woman 
named  Alice,  were  in  a  house;  the  defendant's  wife  had  re- 
cently given  birth  to  a  child;  defendant  called  to  Alice  and 
asked  her  to  bring  his  child  out  there;  Alice  replied  she  did 
not  wish  to  go  out  there;  the  deceased  said  take  his  damned 
child  out  there;  Gustavus  said,  "come  out  here  sir,  and  tell 
Alice  to  give  me  my  damned  child;"  deceased  then  went  to 
the  door  and  said,  "come  out  here,  Alice,  and  give  him  his 
damned  child;"  defendant  said  "come  clear  out  here,  and  tell 
Alice  to  give  me  my  damned  child;"  deceased  went  out  and 
said  it;  defendant  then  said,  "John,  you  are  the  occasion  of 
me  and  Alice  being  parted;"  deceased  replied,  "how  am  I 
the  occasion  of  it;"  defendant  said,  "you  were  the  cause  of  it, 
with  your  damned  smartness."    They  then  commenced  curs- 
ing each  other,  thq  defendant  having  somewhat  the  advantage 
in  the  "war  of  profenity.     Defendant  drew  a  pistol,  shot  de- 
ceased twice,  and  then  ran  towards  town  as  rapidly  as  possi- 
ble,     ^t  the  first  shot,  deceased  fell  on  his  knees,  at  the  sec- 
ond, he  came  into  the  lot  and  asked  for  help.     Alice  was  de- 
ceased^s  wife.*     She  was  living  in  a  new  house  off  from  Craw- 


*Tbe  reoord  ia  strictly  followed  in  thta  allegation,  though  the  rest  of  the  eridenoe 
ft o aid  seeoB  to  gfa«w  that  Alice  vafl  defendant'^  irife. 
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fjrd  Broadioax's.  Deceased  was  living  down  by  the  lailroad. 
The  defendant  confessed  that  he  committed  the  homidde,  al- 
leging^ at  the  same  time^  that  deceased  had  a  knife. 

The  jury  found  the  defendant  guilty,  and  reoommended 
him  to  the  mercy  of  the  Court.  Whereupon  the  defendant 
moved  for  a  new  trial,  upon  the  following  grounds^  to-wit: 

Ist.  Because  the  Court  erred  in  refusing  to  quash  the  in- 
dictment, because  it  was  not  alleged  therein  that  the  pistol 
was  charged  with  gunpowder  and  a  leaden  bullet,  and  that 
such  leaden  bullet,  or  any  bullet,  struck  deceased  and  pro- 
duced the  wound  of  which  he  died. 

2d.  Because  the  Court  erred  in  ruling  Ellen  Benton  to  be 
a  competent  witness,  she  appearing  to  be  a  mere  child  aboat 
three  feet  and  a  half  high,  and  about  seven  or  eight  years  old, 
said  Ellen  having,  among  the  answers  to  questions  put  to  her 
by  the  Court,  stated  that  if  she  told  a  story  she  would  be  pat 
in  jail  as  a  punishment  therefor. 

3d.  Because  the  Court  erred  in  excluding  the  impressiiHifi 
of  the  witpess,  Kemp,  said  witness  having  testified  that  the 
impression  made  on  his  mind,  by  the  confessions  of  defend- 
ant  was,  that  the  deceased  was  after  him  with  a  kniie,  and 
that  the  def^idant  was  justifiable  in  shooting. 

4th.  Because  the  jury  found  contrary  to  the  following 
oharge:  (This  charge  was  merely  the  reading  to  the  jury  the 
different  grades  of  homicide,  and  the  circumstances  of  jostifi- 
cation  as  found  in  the  Revised  Code.) 

6th.  Because  the  Court  erred  in  omitting  to  charge  the  jnry 
as  follows:  ''The  punishment  of  murder  is  death,  bat  may  be 
commuted  to  confinement  in  the  penitentiary  for  life  in  the 
following  cases:  By  sentence  of  the  presiding  Judge,  if  the 
conviction  is  founded  solely  on  drpumstantial  testimooy,  or, 
if  the  jury  trying  the  traverse,  shall  so  recommend.  In  the 
former  case,  it  is  discretionary  with  the  Judge;  in  the  lal- 
ter,  it  is  not.'' 

6th.  Because  the  Court  erred  in  the  following  chaig« :  ''  If 
there  exists  any  reasonable  doubt  from  the  testimony  of  de- 
fendant's guilt,  you  should  give  him  the  benefit  of  such  doubt« 
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A  reasonable  doubt  is  such  ah  one  as  an  upright  man  mi^t 
entertain  in  an  honest  investigation  after  the  truth^  from  the 
evidencse.'* 

The  Court  overruled  the  motion  for  a  new  trial|  and  sen- 
tenced the  defendant  to  be  hung.  The  defendant  excepted 
upon  each  of  the  aforesaid  grounds^  and  now  assigns  error 
thereon. 

D.  H,  Pope;  Smith  &  Jones,  for  the  plaintiff  in  error. 

John  C.  Rutherford,  Solicitor  Greneral,  for  the  State. 

Montgomery,  Judge. 

1.  Many  English  Judges  have  regretted  the  nice  technical 

partiealarily  required  hy  the  common  law  in  indictments. 

Fortunately  for  the  preservation  of  the  good  order  and  peace 

of  this  State,  it  has  for  many  years  only  been  necessary  to 

state  the  crime  '^so  plainly  that  the  nature  of  the  offense 

charged  may  be  easily  understood  by  the  jury :"  Code,  4533. 

The  indictment  charges  that  the  prisoner  **  did  shoot  off  and 

discharge  said  pistol  at,  in  and  upon  the  said  John  Sims,  (the 

person  slain,)  and  upon  the  left  side  of  the  said  John  Sims 

did  infliot  one  mortal  wound,  of  the  breadth  of  one  half  inch, 

and  depth  of  six  inches,  of  which  mortal  wound  the  said  John 

Sims,  on,  etc,  in  the  county  aforesaid,  died.''    Is  not  the  na» 

ture  of  the  offense  so  plainly  stated  as  to  be  easily  understood 

by  the  jury?    To  ask  the  question  is  to  answer  it 

2.  The  Court  must,  by  examination,  decide  upon  the  ca^ 

pocity  of  a  witness  alleged  to  be  incompetent  on  account  of 

childhood :  Code,  3803.    This  is  one  of  those  cases  that  must^ 

from  its  very  nature,  be  confined  almost  exclusively  to  the 

eJndge  of  the  Superior  Court.    He  has  the  child  before  him. 

We  can  only  judge  of  its  capacity  from  written  evidence.    In 

this  case,  we  are  asked  to  reverse  the  Judge's  ruling  on  this 

point  because  of  the  answer  of  the  child,  who  is  alleged  to  be 

seven  or  eight  years,  to  a  single  question.     What  &e  question 

wskSf  the  record  does  not  inform  us.    We  are  only  told  that 
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'^  said  EUen^  among  the  answers  to  qaestioDS  put  to  her  hy  the 
Court|  said  if  she  told  a  story  she  would  be  pat  in  jail,  as  a 
punishment  therefor/'  Is  not  the  statement  true  ?  Sordj,  if 
one  commits  pajurji  that  is  precisely  what  woold  be  done 
with  him  in  the  first  instance,  in  the  absence  of  bail.  Of 
course,  so  flagrant  an  abuse  of  discretion  on  the  part  of  the 
Court  below  may  be  imagined  as  would  justify  correcticK)  by 
this  Court.    The  present  is  no  such  case. 

3.  One  part  of  a  conversation  being  given  in  evidence,  tiie 
opposite  party  may  prove  the  whole.    But  to  allow  the  wit- 
ness to  state  the  deductions  drawn  by  him  from  the  conversa- 
tion is  at  once  to  trench  upon  the  province  of  the  jury,  and 
to  transform  the  witness,  pro  hae  vioe^  into  a  juror :   Wood- 
ward  08.  Chies^  38  Crwrgiay  205.    A  witness  may  infer  apr&- 
vious  difficulty  between  parties  firom  their  conduct     Infwma* 
tion  so  derived  does  not  make  him  competent  to  prove  it  An 
examination  oi  Printup  V8,  MUeheUj  17  Georgia,  561,  and  of 
Lockett  V9.  MiTns,  27  O^rgia,  210,  relied  on  by  plaintiff  in 
error  to  support  his  position  on  this  point,  will  show  that  they 
&il  to  sustain  him.    The  witnesses  in  both  cases  testify  to 
fiicts  as  they  saw  or  heard  them.    The  inference  of  a  witness  is 
inadmissible,  where  that  inference  is  a  mere  conclusion  drawn 
from  &cts :  Martin  rs.  Slate,  38  Ooorgia,  297.   In  8h<Hi,  what- 
ever  language  a  witness  may  use,  if  he  is  evidently  testifying 
to  his  recollection  of  &cts,  as  he  saw  or  heard  them,  the  evi- 
dence is  admissible :  Franklin  «9.  The  Mayor,  etc,  12  Georgia, 
260.    So,  an  expert  may  give  his  opinion  upon  a  hypothetical 
state  of  &ctS|  and  an  ordinary  witness  may  sometimes  give  his 
opinion  as  to  the  existence  of  an  ideal  &ct— one  capable  of 
being  perceived,  but  not  seen  or  heard ;  as,  for  instance,  the 
aflbction  existing  between  man  and  wife,  the  value  of  proper^, 
the  sanity  oS  an  individual,  perhaps,  the  age  of  a  person,  hand- 
writing, eta^    In  such  cases,  the  ordinary  witness  is  required 
to  state  the  fiicts  upon  which  his  opinion  is  founded.     Bat 


*A  distinction  is  to  be  obsenred  between  testifying  to  an  act  of  writing  and  tesd- 
fyinff  to  handwriting.  Any  witness  to  an  instrument,  eaiir«l7  isaoruU  of  t!M 
handwriting  of  the  maker,  may  do  the  former.  Such  testimony  exoIad«i  the  idea 
of  forrery  absolntely.   Testimony  to  the  handwriting  does  not  fo  effeotoaUy. 
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when  he  attempts  to  deduce  a  substantive  fiict  (so  to  call  it) 
from  what  he  has  seen  or  heard^  he  gets  beyond  the  province 
of  a  witness  and  enters  the  domain  of  a  juror.  To  apply  the 
principle  to  the  present  case :  The  iact,  if  such  was  the  fact^ 
that  the  deceased  approached  the  prisoner,  knife  in  hand,  in  a 
hostile  manner,  was  a  &ct  of  substance,  capable  of  being  seen. 
If  the  prisoner,  in  the  conversation  about  which  the  witness 
testified,  had  said  the  deceased  so  approached  him,  the  testi- 
mony would  have,  of  course,  been  admissible,  (that  would 
have  been  a  substantive  &ct  heard  by  the  witness,)  but  the  tV 
ference  of  the  witness,  that  such  was  the  case,  is  not  See 
Potts  vs.  House,  6  Georgia,  324. 

4.  In  Long  vs.  the  State,  38  Georgia,  491,  this  Court  decided 
that  '^the  jury,  in  a  murder  case,  have  no  right  authorita- 
tively to  recommend  in  lieu  of  the  death  penalty  imprison- 
ment for  life,  except  when  the  conviction  is  founded  solely  on 
circamstantial  evidence.^'  In  this  case  Ellen  Benton  testified 
that  she  saw  the  prisoner  shoot  the  deceased.  Hence,  to  have 
given  section  4257  of  the  Code  in  charge  to  the  jury  would 
have  been  charging  law  not  applicable  to  the  case. 

5.  The  charge  of  the  Court  that  ^^  a  reasonable  doubt  is 
such  an  one  as  an  upright  man  might  entertain  in  an  honest  in- 
vestigation after  truth  from  the  evidence,''  is  more  favorable 
to  defendimt  than  perhaps  a  strictly  accurate  definition  of  a 
reasonable  doubt  might  warrant.  It  leaves  the  inference  open 
to  the  jary  that  any  doubt,  which  an  upright  man  might  en- 
tertain of  the  prisoner's  guilt,  would  justify  an  acquittal. 

6.  We  do  not  think  the  verdict  contrary  to  the  charge  off 
the  Court. 

cTudgment  affirmed. 
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Oberholser  &  Keefer  d  al,,  plaintiffs  in  error,  t».  D. 
Greenfield  et  al.,  defendants  in  error. 

1.  As  ft  general  role,  a  Court  of  equity  will  not  interfere  at  tfaeinttaiMeof 
a  general  creditor  before  judgment,  to  set  aside  a  conveyance  of  prop- 
erty alleged  to  have  been  made  for  the  purpose  of  defrauding  creditors* 
and  to  restrain  by  injunction  and  the  appointment  of  a  receiver  tlii 
further  disposition  of  the  same.    (R.) 

2.  It  would  require  a  very  strong  case  to  aotiiorise  the  Supreme  Court  lo 
control  and  set  aside  the  judgment  of  the  Chancellor  granting  or  re* 
fusing  an  injunction.     (R.) 

Injunction.  Receiver.  Before  Judge  Strozier.  Dough- 
erty county.     At  Chambers.    January  20th^  1873. 

Oberholser  &  Keefer  and  William  C.  Browning  &  Com- 
pany in  behalf  of  themselves  and  all  other  creditcnrs  of  Wilr 
liam  Russack,  filed  their  bill  against  D.  Greenfield  and  JnlioB 
Vossen,  containing,  substantially,  the  following  aU^atiooa, 
to-wit: 

That  in  September,  1872,  they  sold  to  said  Russai^,  a  mer- 
chant in  the  city  of  Albany,  in  said  county,  a  lot  of  meidiaii- 
dise,  the  bill  of  Browning  &  Company  amounting  to  $754  91, 
for  which  he  gave  his  note  at  four  months;  the  bill  of  Ober- 
holser &  Kerfer  amounting  to  $1,454  36,  for  which  he  ga^e 
his  note  at  three  months,  a  complete  schedule  of  whidb  JOffr- 
chandise  is  in  possession  of  said  Russack,  a  copy  of  wfaidi 
will  be  attached  as  soon  as  it  is  in  the  power  of  complainants 
so  to  do;  tlfat  Russack  purchased  goods  &oia  other matjnnts 
to  the  amount  of  about  $1 6,000  00 ;  that  at  the  time  of  the  par- 
chase,  said  Russack  represented  that  said  goods  were  to  be 
retailed  by  him  in  the  city  of  Albany ;  that  he  was  penna- 
nently  established,  intending  to  carry  on  there  a  large  retail 
trade*;  that  he  had  considerable  means  and  would  hav«  no 
difficulty  in  meeting  all  of  his  payments  out  of  the  proceeds 
of  his  said  sales  and  other  means  owned  by  him ;  that  com- 
plainants relying  upon  these  representations  extended  to  him 
the  credit  as  aforesaid;  that  Russack  took  said  goods  and 
placed  them  in  his  store  in  Albany,  and  commenced  to  canr 
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on  a  r^ular  retail  trade ;  that  just  before  the  maturity  of  said 
notes,  for  the  purpose  of  defrauding  complainants,  he  made  a 
sham  and  fraudulent  conveyance  of  all  of  said  stock  to  divers 
persons  and  fled  the  country ;  that   about  $4,000  00  worth 
of  said    stock    of   goods,    embracing   a   large  portion   of 
the  merchandise  sold   by  complainants,  was  placed  in  the 
possession  of  the  defendants,  Greenfield  and  Yossen,  for  no 
consideration  whatever ;  that  if  they  advanced  any  money  on 
said  goods,  it  was  fraudulently  done,  and  no  title  was  thereby 
passed;  that  said  defendants  knew  that  Rnssack  was  not  a 
wholesale  but  a  retail  merchant ;  that  the  stock  of  goods  was 
not  paid  for,  and  that  his  purpose  in  selling  was  to  avoid  the 
payment  of  his  debts ;  that  the  defendant,  Greenfield,  acting 
as  his  friend,  furnished  him  with  money  to  enable  him  to  run 
away,  and  to  avoid  the  pursuit  of  his  creditors,  and  he,  the 
said  defendant,  took  possession  of  said  goods,  and  now  holds 
the  same,  covered  up  in  the  name  of  the  defendant,  Julius 
Vossen,  his  brother-in-law  and  derk ;    that  the  defendant, 
Greenfield,   had  been  engaged  for  several  months  pest   in 
closing  out  his  stock  of  goods  preparatory,  as  alleged  by  him, 
to  leaving  Albany,  and  had  so  fiir  succeeded  in  reducing  bis 
stock  as  to  have  on  hand  but  few  articles  of  much  value ;  that 
said  defendant  has  mixed  the  same  with  the  goods  so  illegally 
and  fraudulently  received  by  him  firom  said  Rnssack,  so  that 
complainants  are  unable  to  identify  precisely  the  goods  sold 
by  them,  the  consequences  of  which  inability  should  be  visited 
upon  said  defendant,  as  resulting  from  his  firandulent  con- 
duct ;  that  said  defendants  have  no  visible  property  that  can 
be  reached  by  ordinary  process  of  law,  but  are  journeying 
tradesmen  of  doubtful  solvency,  of  sharp  practices  and  de- 
ceitful combinations ;  that  complainants  believe  they  will  be 
remediless  and  will  lose  their  debts  unless  said  stock  of  goods 
be  taken  out  of  the  possession  of  said  defendants;  that  th^ 
xire  now  engaged  in  selling  the  same  fi>r  just  such  sums  in  cash 
:ls  they  can  obtain,  and  they  believe  that  the  sums  so  received 
\%-j1I    be  spirited  away  to  said  Russack  or  converted  to  their 
oysrxk    use,  ibo  the  injury  of  complainants;  that  complainants 
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waive  all  discovery.  Prayer,  that  said  defendants  be  decreed 
to  be  trustees  for  complainants  and  the  other  creditors  of  Ros- 
sack  as  to  the  merchandise  received  from  him;  that  some  fit 
and  proper  person  be  appointed  receiver  to  take  charge  of  the 
whole  of  said  stock,  and  to  dispose  of  the  same  for  cash,  with 
which  to  meet  the  claims  of  complainants;  that  the  defend- 
ants be  enjoined  from  paying  any  money  to  said  Russack,  and 
from  interfering  with  the  stock  of  goods,  wares  and  merchant 
disc  hereinbefore  stated. 

Complainants  subsequently  amended  thdr  bill,  SEabstan- 
tially,  as  follows,  to- wit: 

Complainants  charge  that  said  William  Russack  bought  all 
of  said  goods  fi^m  complainants  and  his  other  areditors  in 
New  York,  with  the  express  purpose  and  design  of  commit- 
ting a  fraud  upon  his  said  creditors  by  disposing  of  said  goods 
at  much  less  than  their  real  value,  and  converting  the  proceeds 
thereof  to  his  own  use ;  that  said  sale  was  afterwards  made  bv 
said  Russack,  in  pursuance  of  his  said  original  design,  and 
that  he  received  on  said  sale  the  sum  of  $4,000  00,  or  other 
large  sum ;  that,  immediately  afber  said  sale  was  efiected,  said 
Russack  left  clandestinely  and  secretly  for  parts  unknown,  and 
without  the  jurisdiction  of  this  Court,  so  that  he  oould  not  be 
made  a  party  defendant  to  complainants'  original  bill,  bat  he 
has  since  been  brought  back  by  legal  process,  and  complain- 
ants desire  to  make  him  a  party  defendant ;  that  said  Russack 
is  insolvent  Prayer,  that  he  may  be  restrained  fix>m  parii^ 
out  to  any  person  the  money  h^  may  have  received  fat  the 
stock  of  goods  sold  as  aforesaid ;  that  the  writ  of  subpoena 
may  issue. 

The  defendants  filed  separate  answers  to  the  bill,  in  each  of 
which  every  material  all^tion  was  denied ;  the  purchase  of 
the  goods  by  the  defendant,  Yossen,  was  admitted,  but  was 
allied  to  have  been  made  for  the  sum  of  $4,000  00,  paid  in 
cash  to  Russack,  and  without  notice  of  any  of  the  ciicom- 
stances  under  which  he  obtained  said  merdiandise,  and  of 
whether  it  had  been  paid  for  or  not;  all  knowledge  of  the 
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representatioiis*  alleged  to  have  been  made  by  said  Eussack  to 
complainants  and  his  other  creditors^  was  denied. 

Affidavits  were  read  in  support  of  the  bill  and  answers,  un- 
necessary here  to  be  set  forth.  After  argument  had,  the  Chan- 
cellor refused  the  injunction  prayed  for,  and  complainants 
excepted  and  assign  said  ruling  as  error. 

Vason  &  Davis  ;  Joseph  Armstrokg  ;  Warren  &  Ely, 
for  plaintiffs  in  error. 

StfiTH  &  Jones,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, praying  for  an  injunction  to  restrain  the  defendants 
from  disposing  of  certain  goods,  described  in  the  record,  and 
for  the  appointment  of  a  receiver  to  take  charge  of  the  goods. 
On  the  hearing  before  the  presiding  Judge,  upon  the  bill  and 
answers  of  the  defendants,  and  the  affidavits  contained  in  the 
record,  the  injunction  was  refused ;  whereupon,  the  complain- 
ants excepted.     The  complainants  sold  the  goods  in  contro- 
versy to  one  Bussack,  on  time,  and  allege  that  he  fraudulently 
sold  and  disposed  of  the  same  to  the  defendant,  Greenfield,  to 
defeat  the  complainants^  debt,  due  for  the  purchase  money  of 
tlie  goods,  the  defendant  knowing  the  goods  had  not  been  paid 
for,  and  that  the  sale  of  the  goods  was  a  mere  sham  to  defeat 
the  payment  of  the  complainants'  debt,  due  them  for  the  goods. 
Th^^  answers  denied  the  allegations  in  the  complainants'  bill, 
and    the  question  is,  whether,  under  the  facts  of  the  case,  as 
diselosed  by  the  bill,  answers  of  the  defendants  and  affidavits, 
this   Court  should  control  and  reverse  the  judgment  of  the 
Court  below,  in  refusing  to  grant  the  injunction  prayed  for. 

In  Cubbedge&  Hazlehurat  vs.  AdamSy  (42  Georgia  Reports^ 
I  24:,)  this  Court  held  and  decided  that,  as  a  general  rule,  a 
0  V>uxt  of  equity  will  not  interfere  at  the  instance  of  a  general 
•reditor  before  judgment,  to  set  aside  a  voluntary  conveyance 
,/•  j>roperty,  alleged  to  have  been  made  for  the  purpose  of  de- 
rxx  fading  creditors,  and  restrain,  by  injunction,  the  sale  of  prop- 
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ertjr  held  by  the  debtor  under  that  voluntary  conveyance  as 
trustee^  or  in  his  own  rights  on  the  ground  of  fraud  alleged 
in  the  execution  of  such  voluntary  conveyance  without  notice 
to  the  creditors.  This  being  the  general  rule^  do  the  &dB  disr 
closed  by  the  record  in  this  case  take  it  out  of  that  genefal 
rule^  and  which  is  the  proper  tribunal  to  decide  upon  the 
facts  of  the  case  in  an  application  for  an  injunction^  this  Court, 
or  the  presiding  Judge  of  the  Court  below?  This  Court  has 
no  original  jurisdiction  to  grant^  or  refuse  to  grant  an  injiiDC- 
tion  in  an  equity  cause;  the  original  jurisdiction  to  giant,  or 
to  refuse  to  grant,  an  injunction,  is  vested  by  the  Constitution 
and  laws  of  this  State  in  the  Superior  Courts^  or  in  the  sev- 
eral Judges  thereof,  as  regulated  by  law.  The  presiding 
Judge  in  the  Court  below,  in  deciding  upon  the  fiKsts  of  the 
case  disclosed  by  the  record,  in  the  exotsise  of  his  sound  dis- 
cretion, refused  the  injunction  prayed  for,  and  it  would  re- 
quire a  very  strong  case  indeed,  to  authorize  this  Court  to 
control  and  set  aside  the  judgment  of  the  Court  below  upon 
the  fiicts.  In  the  judgment  of  the  Court  below,  the  faet»  in 
this  case  did  not  take  it  out  of  the  genaral  rule  which  forbids 
a  Court  of  equity  to  interfere  at  the  instance  of  a  geneial 
cmlitor  before  judgment,  and  grant  the  injunction  pmyed 
for,  and  we  find  no  error  in  the  exercise  of  the  sound  discre- 
tion of  the  Court,  in  refusing  the  injunction^  whidi  would 
authori^  this  Court  to  control  it 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Jacob  Blount,  plaintiff  in  error,  vs.  Jahes  M.  Costes 

et  al^y  defendants  in  error. 

4 

(MoiTTGOtfs&T,  Jttdire.  was  providentially  prevented  from  presiding  in  this  ctte." 

Where  a  bill  was  filed  to  engraft  upon  an  absolute  deed  a  secret  tnsu 
and  the  defendant  set  up  that  the  original  transaction  was  a  scheme  to 
defraud  the  creditors  of  the  true  owner  of  the  land,  and  the  Coortv 
being  requested  to  charge  the  jury  that  if  the  intent  of  the  paxUei 
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to  delraad  the  creditors,  as  ckiioed,  the  Gotut  would  oot  interfere  be- 
tween parties  engaged  in  an  illegal  act,  charged  the  law  as  requested 
bat  added,  that  it  must  appear  that  some  particular  creditors  were  in- 
tended to  be  defrauded,  and  that  some  particular  creditors  were  in  fact 
defrauded : 
Held,  That  this  qualification  was  error,  and  the  Judge  shoald  have 
charged  as  asked,  without  qnalification. 

Debtor  and  creditor.  Fraud,  Before  Judge  Strozier* 
Decatur  Superior  Court.    October  Adjourned  Term,  1871. 

James  M.  Costen,  in  right  of  his  wife,  Elizabeth  A«  Cos-* 
ten,  and  Mahala  H.  Wilder,  as  the  next  friend  of  James  G. 
Blount,  a  minor,  filed  their  bill  against  Jacob  Blount,  con^ 
taining,  substantially,  the  following  allegations: 

That  on  April  5th,  1864,  the  said  Elizabeth  A.  and  James 
G.  Blount,  now  deceased,  were  married,  and  on  July  23d, 
1665,  bad  born  to  them  the  aforesaid  minor;  that  the  said 
James  G.  Blount  was  sei^sed  and  possessed  of  a  house  and  lot 
in  the  city  of  Bainbridge,  of  the  value  of  $1,500  00 ;  tliat  on 

the  ,..  day  of ,  said  house  and  lot  were  levied  on,  under 

an  execution  against  the  said  James  G.  Blount,  and  afl^wards 
sold ;  that  said  Blount  procured  a  fiiend,  Allen  J.  Swicord,  to 
bid  off  said  property  for  him  for  the  sum  of  $250  00 ;  that 
said  Swicord  held  said  property  for  the  said  James  G«  Blount 
until  informed  by  the  said  James  G«  that  he  had  given  to  the 
defendant  the  money  with  which  to  purchase  said  land  for 
hinr ;  that  the  said  James  G.  had  given  the  money  to  the  de^ 
/endant  with  which  to  purchase  said  house  and-  lot,  under  the 
distinct  understanding  that  the  defendant  would  buy  said 
property  for  the  said  James  G.,  or  his  use ;  that  complainants 
ire  informed  and  believe  that  the  defendant  refunded  the 
r250  00  to  the  said  Swicord  and  took  a  transfer  of  the  deed 
oade  to  said  Swicord  to  himself,  instead  of  to  the  said  James 
r.  JBlount;  that  the  said  James  G.  died  on  Aprillst,  1865, 
^2,\riiig  the  said  Elizabeth  A.  and  the  said  James  G.,  minor, 
IB  only  heirs-at-Iaw ;  that  the  said  James  G.  Blount,  deceased, 
y^ii  said  house  and  lot  as  hb  property,  and  died  seized  and 
assessed;  that  the  said  defendant,  on  the  ...  day  of  June, 
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1866,  by  pretending  that  he  had  paid  the  pardbase  mon^  fer 
the  transfer  of  the  deed  to  said  property  to  himself  and  by 
fraud  and  drcamvention,  obtained  the  possession  of  said  hooae 
and  lot,  and  has  ever  since  refused  to  deliver  posseasion  to 
complainants,  or  to  account  to  them,  in  any  maoner,  for  the 
same ;  that  since  the  defendant  has  been  in  possession,  he  has 
received  the  sum  of  $750  00  as  the  rents  and  profits  of  said 
property.  Complainants  waive  discovery.  Prayer,  that  said 
defendant  be  decreed  to  convey  said  property  to  ooraplainaois, 
and  to  account  to  them  for  the  rents  and  profits ;  that  if  said 
defendant  has  sold  said  property  to  an  innocent  purchaser,  that 
he  may  be  required  to  account  to  complainants  for  the  rarts, 
issues  and  profits  of  the  same  up  to  the  time  of  such  sale,  and 
that  damages,  by  way  of  compensation,  may  be  awaided  &x 
the  corpus  of  said  property  so  sold. 

The  defendant,  in  his  answer,  admits  that  the  house  and  lot 
.was  sold  under  execution,  as  charged,  and  bid  off  by  Allen  J. 
Swicord,  but  denies  that  it  was  purchased  for  the  said  JaiaeB 
O.  Blount ;  that  if  there  was  any  secret  arrangement  or  under- 
standing between  Blount  and  Swicord,  the  same  was  unknown 
to  defendant ;  denies,  positively,  that  the  said  James  G.  and 
his  fitmily,  by  defendant's  permission,  did  live  and  reside  upon 
said  land  to  the  time  of  his  death ;  denies  that  the  said  James 
6.  claimed  said  property  as  his  own,  and  that  he  died  seized 
and  possessed  of  the  same ;  denies  all  fraud  and  circomTeD- 
tion;  admits  that  since  defendant  purchased  said  property 
firom  Swicord,  he  has  exercised  ownership  over  the  same,  and 
has  received  rents  and  profits  amounting  to  $200  00.  The 
answer  further  alleges  thaty  before  the  filing  of  complainants' 
bill,  defendant  sold  and  conveyed  said  property,  for  a  valoable 
consideration,  to  one  William  R,  Mims ;  also,  that  before  the 
filing  of  the  bill,  the  matters  in  dispute  had  been  referred  to- 
arbitration  and  settled  by  an  award  in  favor  of  defendant. 

The  only  evidence  material  to  an  understanding  of  the 
was  to  the  effect  that  the  reason  why  James  G.  Blount 
Swicord  to  bid  off  the  house  and  lot  for  him,  was  becaose  he 
could  not  hold  the  land  in  his  own  name,  as  there  were  oat- 


ATLAIfTA,  JAlSrUARY  TERM,  1873.        537 

Blount  V8,  Costen. 

Standing  execsutions  against  him,  and  Swioord  agreed  to  hold 
said  property,  in  order  to  protect  it  fit>m  said  debts,  which 
&cte  were  oommonicated  to  the  defendant  at  the  time  of  the 
transfer  of  the  deed. 

The  jury  returned  a  verdict  for  the  complainants  fi)r  the 
sum  of  $775  00 ;  whereupon,  the  defendant  moved  for  a  new 
trial,  because  the  Court  eired  in  making  the  qualification  con- 
tained within  (  )  to  the  following  request  to  charge :  ^  That  if 
Allen  Swicord  entered  into  an  agreement  with  James  Blount, 
that  Swicord  should  bid  off  the  property  at  sheriff's  sale  and 
hold  it  for  him,  James  Blount,  under  a  promise  and  agree- 
ment, for  the  purpose  of  delaying  or  hindering  his  creditors, 
and  Swicord  purchased  it  for  that  purpose,  and  Jacob  Blount, 
with  a  full  knowledge  of  all  the  fitcts,  and  at  the  request  of 
James  Blount,  took  the  title  fix>m  Swicord  for  the  same  pur- 
pose of  hindering  and  delaying  creditors,  and  these  iacts  ap- 
pear from  the  proof  made  by  complainants,  then  James  Blount,* 
if  in  life,  could  not  recover,  nor  can  his  heirs-at-law  recover," 
(''  provided,  Jacob  Blount  has  alleged  some  particular  creditor 
or  creditors  who  were  intended  to  be  defrauded,  and  who  were 
defrauded,  and,  provided  Airther,  that  the  said  Jacob  Blount 
has  shown  clearly  that  these  particular  creditor  or  creditors 
were  defrauded/') 

The  motion  for  a  new  trial  was  overruled  and  defendant 
excepted,  and  now  assigns  said  ruling  as  error. 

FjjEMMiNa  &  Rutherford,  for  plaintiff  in  error. 

J>.  McGiiiL,  represented  by  B.  B.  Bower,  for  defendants. 

Af  cCay,  Judge. 

>Ve  think  there  was  error  in  the  charge  of  the  Court,  and 
here  being  a  good  deal  of  evidence  on  both  sides,  that  the 
rroT  is  of  such  a  character  as  it  is  very  probable  it  may  have 
-i/cl  much  influence  on  the  verdict.  We  know  of  no  author- 
the  distinction  drawn  by  the  Judge.  It  is  suffident  to 
the  act  ill^al  if  the  proof  show  the  intent  was  to  de- 
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fraad  creditors.  Nor  is  it  neoessary  that  any  particalar  credi- 
tor should  be  mentioned  by  name;  nor  does  the  law  require 
that  the  fiaud  shall  have  been  sucoessfiiL  The  point  of  llie 
refiisal  of  the  Court  to  interfere,  is  the  int^t  of  bodi  parties 
to  commit  a  fraud.  If  in  such  an  undertaking  1^  parties 
leaVe  the  matter  in  such  a  condition  as  that  one  or  the  other 
must  appeal  to  the  Courts  to  get  his  interest  in  the  oorropC 
bargain,  the  Courts  will  not  heed  him.  True,  it  must  appear 
there  were  creditors;  that  is  necessary  to  make  the  intent  pos- 
sible, or  that  it  was  expected  there  would  be  (creditors. 

In  dther  case,  if  the  intent  was  to  defraud  them,  the  Gout 
would  not  aid  either  party  to  get  the  fruits  of  the  villan j. 
But  it  is  wholly  immaterial  who  the  creditors  were,  and  who 
it  was  expected  they  would  be.  They  are  not  parties  to  the 
present  contest,  and  their  rights  are  not  now  on  triaL 

Were  these  parties  at  the  making  of  the  deed  engaged  in 
an  illegal  act?  Were  they  scheming  to  defraud  the  cieditars 
or  expected  creditors  of  the  maker  of  the  deed?  If  so,  tbev 
come  within  the  rule.  The  Courts  will  aid  neither  of  Aem. 
The  names  of  the  creditors  and  the  success  of  the  fimud  are 
&cts  it  may  be  well  to  use  in  coming  to  the  conclusion  as  to 
the  intent,  but  if  that  is  made  clear  the  detail  of  the  debts 
and  the  success  of  th^  fiuud  are  not  material. . 

Judgment  reversed. 


SxTST  &  Johnston,  plaintlffi  in  error,  tw.  SHAOCLEFOfiD  & 

Company,  defendants  in  error. 

(MoNTQOMiRT,  Judgo,  wu  providentially  preyented  Irom  preiidinc  in  tkia  eas«.> 

1.  A  juror,  who  is  a  cousin  of  one  of  the  defendants,  is  incompeteiit  Id 
sit  on  the  trial  of  the  cause.    (R.) 

2.  One  of  the  plaintifis  having  been  examined,  may,  neTerthelosa,  b« 
reintroduced  in  rebutti^l  of  defendant's  testimony.     (R.) 

Juror.    Evidence.    Be£>re  Judge  C14ABK.    Dougherty  Sa- 
perior  Court.    June  Term,  1872. 
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For  the  fiicts  of  this  case^  see  the  decision. 

Ltok  &  luviy ;  R.  N.  Ely,  for  plaintiflfe  in  error. 

Yasost  &  Davis,  for  defendants. 

Warnbb,  Chief  Justice. 

The  plaintiffs  brought  an  action*  against  the  defendants  to 
recover  the  price  of  eleven  bales  of  cotton,  which  the  plain- 
tifls  allied  the  defendants  had  purchased  of  them.     On  the 
trial  of  the  case,  the  jury  found  a  verdict  for  the  defendants. 
A  motion  was  made  for  a  new  trial,  on  the  ground  that  one  of 
the  jurors  was  a  cousin  of  one  of  the  defendants,  which  fact 
was  not  known  to  the  plaintiff  until  after  the  trial,  and  be- 
cause the  Court  erred  in  rejecting  the  evidence  of  Johnson, 
one  of  the  plaintiff,  in  rebuttal  of  the  defendants'  evidence, 
the  witness  having  been  examined  in  his  own  behalf  when  the 
plaintifis'  side  of  the  case  was  submitted  to  the  jury.     The 
Court  overruled  the  motion  for  a  new  trial  and  the  defendants 
excepted.     When  the  plaintiff  was  first  examined,  he  proved 
the  sale  of  the  cotton  to  the  defendants,  and  said  the  money 
for  the  cotton  was  to  be  paid  when  Turner  returned  from  Sav- 
annah, who  was  expected  in  a  day  or  two  afler  the  sale  was 
made  to  Shackleford,  the  other  partner.     The  return  of  Tur- 
ner from  Savannah  related  to  the  time  when  the  payment  for 
the  cotton  was  to  be  made,  and  not  to  any  conditional  contract 
for  the  sale  of  the  cotton.     Shackleford,  one  of  the  defendants, 
testified  that  the  contract  for  the  purchase  of  the  cotton  was  a 
conditional  contract,  depending  on  the  fiujt  of  Turner,  his  co- 
partner, bringing  the  money  from  Savannah  to  pay  for  it. 
The  plaintifis'  counsel  then  proposed  to  recall  Johnson  and  to 
prove  by  him,  in  rebuttal  of  the  djefendants'  evidence,  that  the 
sale  of  the  cotton  was  not  a  conditional  sale,  but  an  absolute 
and   unqualified  sale.     This  evidence  the  Court  rejected,  on 
the  gponnd  that  the  witness  had  already  been  examined  in  re- 
Fation  to  that  question.     In  our  judgment,  the  Court  erred  in 
rejecting  the  evidence  of  Johnson,  in  rebuttal  of  the  defend-^ 
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ants  evidenoey  as  to  the  conditional  sale  of  the  cotton.  The 
juror  being  a  cousin  of  one  of  the  defendants,  was  an  incom- 
petent juror  to  sit  on  the  trial  of  the  case.  As  the  chaige  of 
the  Court,  in  relation  to  the  statute  of  frauds,  was  not  ex- 
cepted to  nor  set  forth  in  the  record,  we  express  no  <qHiu(m 
on  that  question. 

Let  the  judgment  of  the  Court  below  be  reversed. 


EiCHARD  Roe,  casual  ejector,  and  Thomas  H.  Wiixwq- 
HAM  et  al.j  tenants  in  possession,  plaintiflfe  in  error,  t». 
John  Doe,  ex  deni.,  Crawford  W.  Long  et  oL,  execu- 
tors, defendants  in  error. 

(MotfTOOifiBT,  Jadge.  was  proTidentially  preTtnted  from  pfMiding  in  this  9tmd 

1.  Bj  the  common  law,  and  by  the  laws  of  this  State,  previoas  to  IB22, 
a  judgment,  upon  which  no  action  of  anj  kind  was  taken  for  twentf 
years,  was  presumed  to  be  satisfied. 

2.  When,  in  an  action  of  ejectment,  a  third  person  goes  into  poosessica 
after  the  commencement  of  the  suit,  and  such  third  person  is  made  t 
party  defendant,  the  date  of  the  commencement  of  the  original  snit  ii 
to  be  taken  as  the  date  of  the  commencement  of  the  snit  against  snch 
new  party. 

8.  A  defendant  in  ejectment  who  has,  in  good  fi|ith,  claimed  title  to  the 
.  premises,  may  set-off  against  the  rents,  not  only  his  own  improve- 
ments, but  he  may  claim,  also,  the  value  of  the  improvements  of  those 
under  whom  he  claims,  with  warranty,  in  so  far  as  said  improvementi 
exceed  in  value  the  rents  for  which  said  warrantors  were  liable. 

4.  The  bona  fide  tenant  in  possession,  in  ejectment,  can  set  off  hu  im- 
provements at  their  true  valne  to  the  land,  and  he  is  not  limited  to 
their  actual  cost. 

Ejectment.  Judgment.  Party.  Improvements.  Set-off. 
Before  Judge  Habrell.  Bak^  Superior  Court  Novem- 
ber Term,  1872. 

Crawford  W.  Long,  Giles  Mitchell  and  Heniy  B.  Ixfag,  tf 
executors  upon  the  estate  of  James  Long,  deooeed,  biooght 
ejectment  against  B.  A.  Dykes  for  the  recovery  of  lot  of  land 
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number  three  hundred  and  twentyHseven,  in  the  eighth  district 
of  the  county  of  Baker.  The  declaration  contained  a  de- 
mise from  Aquilla  Byford.  It  was  filed  in  the  clerk's  office 
on  April  25th,  1862,  and  served  on  the  defendant  on  May 
5th,  of  thcf  same  year.  The  record  discloses  that  W.  J.  Wil- 
lingham  was  served  with  a  copy  of  the  declaration  on  April 
22d,  1867,  and  Thomas  H.  Willingham  on  April  3d,  1869. 
No  formal  order  appears,  making  them  parties. 
The  plaintiffi)  introduced  the  following  evidence  : 

1st.  Copy  plat  and  grant  from  the  State  of  Georgia  to 
Aquilla  Byford,  covering  the  premises  in  dispute. 

2d.  Original  execution  in  favor  of  James  Long  against 
Aquilla  Byford,  for  ?304  69,  recovered  in  the  Superior  Court 
of  Madison  county  on  September  19th,  1821.  Execution 
dated  October  11th,  1821.  Entry  of  levy  on  the  premises  in 
dispute  on  April  26th,  1848,  and  of  the  sale  of  said  property 
for  $14  00,  on  June  6th,  1848. 

3d.  Sheriff's  deed  to  James  Long,  made  in  accordance  with 
the  provisions  of  the  above  mentioned  sale,  covering  the  prop- 
erty in  controversy,  on  the  ...  day  of  ,  1848. 

4th.  Certified  copy  of  letters  testamentary  to  plaintiffs,  as 
the  executors  of  James  Long,  deceased,  and  the  admission  of 
defendants  that  plaintiffs  were  such  executors  and  had  the 
right  to  sue. 

Thomas  H.  Adams,  sworn :  Thomas  Willingham  took  pos- 
session of  the  lot  in  dispute  in  the  year  1860 ;  about  one-half 
the  lot  was  then  in  cultivation ;  he  bought  the  place  from  W. 
jr.  Lawton ;  the  half  lot  cleared  was  fresh  land ;  next  year, 
1861,  the  balance  of  the  lot  was  deadened,  and  was  planted 
partly  in  com  and  peas;  R.  A.  Dykes  was  in  possession  of 
the  lot  as  overseer  of  Thomas  Willingham,  and  so  remained 
until  aft«r  the  year  1866,  when  W.  J.  Willingham  went  into 
possession;  R.  A.  Dykes  was  overseeing  in   1862;  Thomas 
"Willingham  took  possession  after  W.  J.  Willingham  left,  in 
tl\e  &11  of  1867 ;  the  whole  of  the  lot  was  in  cultivation  from 
I S61  up  to  the  time  of  the  trial ;  it  was  worth  $1  00  per  acre 
r-ont^  Irom  the  year  1860  to  the  present  time,  taking  the  years 
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of  the  war  into  consideration ;  it  was  worth  $1  50  to  $2  00 
per  acre  rent,  &om  1867  to  the  present  time ;  it  was  worth 
$5  00  per  acre  to  dear  and  put  the  land  in  caltivation;  the 
lot  is  worth  less  cleared  than  in  the  forest ;  there  is  veiy  little 
heart  timber  on  the  lot ;  the  land  in  the  forest  would  be  worth 
$7  00  per  acre ;  in  its  present  state  it  is  not  worth  over  |3  00 
or  $4  00  per  acre ;  the  widow  Clifton  had  posseasion  of  part 
of  the  lot  before  W.  J.  La^rton  got  it ;  she  had  three  or  four 
acres  fenced  in  as  a  cattle  pen ;  this,  in  the  year  1860^  appeared 
to  have  been  cleared  three  or  four  years ;  the  lot  has  not  been 
cultivated  all  the  time ;  it  was  not  cultivated  tibis  year. 

The  defendants  introduced  the  following  evidence : 

1st.  Certified  copy  of  deed  made  by  James  J.  Mayo  and 
Mary  Clifton,  administrators  of  William  Clifton,  deceased, 
dated  April  4th,  1Q59|  conveying  half  the  premises  in  dispute 
to  W.  J.  Lawton. 

2d.  Copy  of  deed  made  by  James  Scarbrough,  dated  March 
22d,  1869,  to  W.  J.  Lawton,  conveyii^  one-half  the  lot  in 
controversy. 

3d.  Deal  nfade  by  John  Wilkes,  of  the  county  of  Jasper, 
to  Uriah  Williams,  dated  May  Slst^  1830,  conveying  the 
premises  in  dispute. 

4th.  Deed  made  by  Uriah  Williams,  of  the  county  of  New- 
ton,  to  Seymour  E.  Bonner,  dated  May  9th,  1856|  for  the 
premises  in  dispute. 

5th.  Deed  made  by  Alexander  J.  Robinson,  administrator 
upon  the  estate  of  Seymour  B.  Bonner,  deceased,  of  itbe  ooanty 
of  Muscogee,  to  Benjamin  O.  Keaton,  dated  February  9th, 
1859,  for  the  premises  in  dispute. 

6th.  Deed  made  by  Benjamin  O.  Keaton,  dated  June  22d, 
1859,  to  J.  J.  Mayo,  for  the  lot  in  controversy. 

7th.  Deed  made  by  J.  J.  Mayo,  dated  June  24thy  1859,  to 
W.  J.  Lawton,  for  the  premises  in  dispute. 

Stli.  Deed  made  by  W.  J.  Lawton,  of  Dougherty  county, 
dated  June  18th,  1859,  to  Thomas  Willingham,  for  Uie  lot  in 

m 

controversy. 

9th.  D^  made  by  W.  J.  Willingham,  dated 
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11th,  1867,  to  Thomas  H.  Willingham,  conveying  the  prem- 
ises in  dispute. 

Charles  J.  Malone,  sworn :  It  was  worth  the  sum  of  $5  00 
per  acre  to  dear  and  put  firesh  land  into  a  state  of  cultivation ; 
owing  to  the  state  of  labor  now  available  in  this  country,  the 
land  in  question,  in  its  present  state,  is  worth  more  than  in  a 
ibrest  state,  but  to  own  only  one  lot,  it  would  be  worth  more 
to  have  only  one  half  of  it  cleared  and  the  other  half  wood- 
land ;  does  not  know  this  particular  lot,  but  has  seen  the  plan- 
tation. 

Fleming  testified,  substantially,  as  the  ^preceding 

witness,  with  the  qualification,  ^^  that  to  own  only  an  isolated 
lot  of  land,  the  lot  would  be  more  valuable  in  a  forest  state 
than  cleared.'^ 

The  jury  returned  a  verdict  for  the  plaintifib  for  the  prem- 
ises in  dispute,  and  $1,000  00  for  meene  profits  against  W.  J. 
Willingham,  and  $1,600  00  against  Thomas  H.  Willingham. 

The  defendants  moved  for  a  new  trial,  upon  the  following 
grounds,  to- wit: 

IsL.  JBecause  the  verdict  was  excessive,  and  oontroiy  to  the 
law  and  t^e  evidence. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  foUowF^ 
'to-wit :  ^'  It  is  insisted  by  defendants  that  as  the  execution 
against  Aquilla  Byford,  the  drawer  of  this  lot,  was  over  twenty 
years  old  at  the  time  of  the  sale,  it  was  presumed  to  be  paid, 
and  no  title  passed  under  said  sale  to  Long,  the  plaintifib'  tes- 
tator. This,  in  my  opinion,  is  not  the  law  of  this  case;  it  be- 
ing conceded  that  the  judgment  and  fi.  fa.  were  obtained 
previous  to  the  Act  of  1823,  the  case  turns  upon  the  law  as  it 
stood  previous  to  the  date  of  said  Aet>  and,  under  the  Act  of 
1812,  this  judgment  did  not  become  dormant,  and,  although 
the  sale  took  place  on  said  Jl,  fa.  aftw  twenty  years,  and  there 
-was  no  entry  on  it  except  the  levy  upon  this  lot^  yet  this  sale 
-was  valid  and  passed  all  the  title  which  the  said  Byford  then 
liad  to  Long,  the  purchaser.  The  law  of  this  case  would  be 
£is  contended  for  by  defendants'  ccAmsel,  if  the  judgment  had 
l)een  obtained  after  the  Act  of  1823.    It  is  insisted  by  coun- 
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sd  for  Thomas  WiUingham  that  the  statute  of  limitations,  or 
his  prescriptive  right  under  the  law,  ran  up  to  the  time  he 
was  made  a  parfy,  (3d  of  April,  1869,)  and  if  he  was  in  pos- 
session by  his  tenants,  and  tiiose  under  whom  he  claimed  fion 
June  24th,  1859,  the  time  of  the  date  of  the  deed*fix)m  James 
J.  Mayo  to  W.  J.  Lawton,  then  he,  the  said  Willingham,  had 
a  title  by  prescription.    This  I  decline  to  charge  you,  bnt  m- 
struct  you  that  the  statute  ceased  to  run  in  his  fiivor^fiom  the 
time  of  the  institution  of  suit,  if  Dykes  was  holding  the  pos- 
session of  the  same  as  overseer  of  Thomas  Willingham,  and, 
in  order  to  set  up  a  good  prescriptive  title,  he  must  show  that 
he  was  in  possession  by  himself,  and  those  under  whom  be 
claimed,  for  seven  years  previous  to  the  institution  of  this 
suit.^^ 

Sd.  Because  the  Court,  erred  in  the  following  charge:  '^You 
will  find,  from  the  testimony,  how  long  Dykes,  W.  J.  Wil* 
lingham,  and  Thomas  H.  Willingham,  each,  had  possession  of 
the  lot  of  land,  and  make  a  separate  finding  of  the  amount 
for  which  each  is  liable  under  the  proof;  the  amount  of  im- 
provements made  by  each  one  ought  to  be  credited  to  each, 
and  kept  separate,  and  deducted  from  the  amount  oi  rent  doe 
by  each;  they  are  not  entitled  to  credit  for  the  improvements 
made  by  the  others,  but  only  for  such  as  each  one  made  Idmr* 
self.    If  Thomas  H.  Willingham  made  no  improvements  on 
the  place,  but  the  proof  shows  that  they  were  made  by  the 
others  that  preceded  him  in  the  possession,  then  yoa  should 
not  deduct  any  amount  fix>m  the  rents  due  by  him,  aooordii^ 
to  the  proof.'' 

The  motion  for  the  new  trial  was  overruled,  and  defendants 
excepted  upon  each  of  the  grounos  aforesaid. 

R.  F.  Lyok;  Yasok  &  Davis;  Himas  &  Hobbs^  ftr 
plaintiffis  in  error. 

Wright  &  Wabbek,  f^r  defendants. 
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McCay,  Judge. 

The  common  law  doctrine  that  a  judgment  is  presumed 
satii^ed  at  the  end  of  twenty  years  is  well  settled  by  author- 
ity, both  in  England  and  in  America:  Flaver  V9.  Boiling- 
brook,  1  Strange,  639 ;  The  State  of  Tennessee  V8.  Virgin,  36 
Qa.,  391;  Burt  w.  Casey,  10  Ga.,  178;  see,  also,  the  cases 
cited  by  Judge  Nesbit,  in  10  Oa.,  178.     The  case  of  a  de- 
fendant who  has  gone  into  possession  after  the  commencement 
of  the  suit,  and  who  is  made  a  party  defendant,  by  amend- 
ment, is  very  different  from  the  case  of  adding  a  new  lessor. 
The  latter  case  is,  as  to  the  new  lessor,  a  new  suit,  and  as 
this  Court  has  held,  the  statute  runs  against  him — ^the  new 
party — ^until  he  brings  his  suit,  or  is  brought  in  as  a  plaintiff, 
that  recovery  may  be  had  on  his  title:  See  30  Oa.,  873;  38 
Oa,,  439.    But  the  case  at  bar  is  the  adding  of  a  new  de- 
fendant,  one  who  has  gone  into  possession  since  the  suit  was 
brought.    When  he  took  possession  he  went  into  the  shoes 
of  his  predecessor.     Suit  was  pending  against  that  predeces- 
sor, and  by  operation  of  law  the  suit  passed  over  in  its  effects 
to  him.    He,  the  present  defendant,  would  be  bound  by  the 
judgment,  as  to  the  title,  even  if  he  were  not  made  a  party. 
It  would  make  mere  play  of  the  proceedings  of  a  Court  to 
permit  a  party  to  escape  the  effect  of  a  suit  and  a  judgment, 
by  letting  a  third  party  have  the  possesession,  and  drive  the 
plaintiff  to  a  new  suit  against  him. 

The  only  necessity  for  making  the  new  tenant  a  party  at 

all  is  to  hold  him  for  the  means  profits,  and  if  he  has  gone  in 

after  the  commencement  of  the  suit,  and  holds  under  the  person 

-who  was  first  sued,  or  is  in  as  his  successor,  under  the  same  right, 

we  think  it  only  fiiir  to  charge  him  for  all  the  mesne  profits  he 

has  received.    And  this  is  specially  true  under  our  law,  which 

does  nc^  permit  a  new  action  for  m^esne  profits,  and  authorizes 

all  parties  at  interest  to  be  made  parties  plaintiff  or  defendant. 

See  Eevised  Code,  sections  3281,  3284,  3288.    The  plea  of 

I  mprovements  as  an  offset  to  the  rehts  is  an  equitable  defense^ 

should  be  r^ulated  by  the  principles  of  justice  and  equity. 
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The  Revised  Code,  section  2855^  says:  ''Against  a  daim  toft 
mesne  profits  the  valae  of  improvements  made  by  one  bona 
fde^  in  possession  under  a  daim  of  right,  is  a  proper  snlgect 
matter  of  set-off/'  The  words  of  the  Act  do  not  confine  this 
to  the  improvements  made  by  the  defimdant  If  the  defend- 
ant IB,  bona  fide,  in  possession  under  a  claim  of  right,  with  a 
warranty  from  the  previous  possessor,  who  has  made  improve* 
ments,  it  is  only  just  that  he  should  have  the  benefit  of  those 
improvements,  so  fiur  as  they  are  in  ezoeas  of  the  rents  due 
£x>m  the  first  possessor.  The  present  defendant  has  bought 
the  property  as  it  stands,  if  he  be  a  bofika  fide  holder.  The 
plaintiff  gets  the  improvements  by  his  judgment,  and  as  die 
defendant  suooeeds  under  his  deed  to  all  the  rights  of  his  war- 
rantor, we  think  there  is  great  equity  in  allowing  him  to  set 
up  whatever  his  warrantor  might  have  done. 

The  language  of  our  Code,  section  4865,  is :  ''value  of  im- 
provements,''* not  "cost  of  improvements."  Section  3416  is 
still  stronger ;  there  the  language  is,  "  when  the  value  oi  the 
premises  has  been  increased  by  the  repairs  or  improvemeitB 
made,"  and  again,  the  sum  allowed  is  not  to  be  so  great  as  to 
diminish  the  profits  below  what  the  premises  would  have  been 
worth  without  the  improvements. 

Judgment  reversed. 


The  Brunswick  akd  Albany  B.axubojlj>  Coubaity,  plain- 
tiff in  «rror,  ve.  JuiiiA  A.  MgLajeusn,  defendant  in  enor. 


1.  Upon  the  trial  on  appeal  from  the  award  of  arbitrators,  of  the 
anstained  by  reason  of  the  location  of  the  right  of  way  of  a  raOroad 
company,  upon  the  land  of  appellant,  the  fact  that  the  Chaoc^or  had 
ordered  all  debts  against  said  railroad  company  tepocted  to  aa  anditor 
appointed  by  him,  upon  a  bill  filed  to  marshal  the  assets  of  said 
pany,  is  no  ground  of  continuance,  as  the  appellani's  right  to 
had  first  to  be  ascertained  according  to  the  prOTisions  of  the  chario^ 
of  the  company,  before  she  had  any  liquidated  debt  to  report  to  tha 
auditor.    (B.) 
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2.  It  was  error  to  allow  the  appellant  to  show  what  another  railroad  com- 
pany pud  to  ber  aa  damages  for  running  its  railroad  through  her  land. 
(R.) 

8.  It  WAS  error  to  allow  the  witnesses  for  appellant  to  give  their  opinions 
as  to  the  amount  of  damages  she  had  sustained  by  the  location  of  the 
road  throi:^h  her  land  as  a  basis  for  the  verdict  of  the  jury.     (R.) 

4.  The  testimony  of  a  witness  who  lived  upon  a  plantation  through  which 
another  railroad  ran  as  to  the  damages  to  that  place  therefrom  was 
properly  excluded.     (R.) 

Bailroad.  Right  of  way.  Assessment  of  damages.  Con- 
tinuance. Opinions.  Evidence.  Witnesses.  Before  Judge 
Stbozieb.    Doogherty  Superior  Court    June  Term^  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Hikes  &  Hobbs;  L.  P.  D.  Warren,  for  plaintiflF  in  error. 
Vasow  &  Davis;  G.  J.  Wright,  for  defendant. 

Wariter,  Chief  Justice. 

This  case  came  before  the  Court  below  on  an  appeal  from 
the  award  of  arbitrators,  assessing  damages  for  the  right  of 
way  over  the  land  of  the  appellant,  by  the  location  of  the 
Brunswick  and  Albany  Bailroad,  under  the  provisions  of  its 
charter.  On  the  trial  of  the  case,  the  jury  found  a  verdict 
fi>r  the  appellant  for  the  sum  of  $3,750  00.  A  motion  was 
made  for  a  new  trial  on  the  several  grounds  specified  in  the 
reoord,  which  was  overruled  by  the  Court,  and  the  railroad 
oompany  excepted. 

There  was  no  error  overruling  the  motion  for  a  continu* 

anoe  on  account  of  Judge  Session's  order,  to  have  all  the  debts 

against  said  railroad  company  reported  to  the  auditor,  ap* 

pointed  by  him  on  a  bill  filed  to  'marshal  the  assets  of  the 

[Brunswiok  and  Albany  Bailroad  Company.    The  appellant's 

right  to  damages  had  first  to  be  ascertained  according  to  the 

]>rovision8  of  the  charter  of  the  company,  before  she  had  any 

liquidated  debt  or  demand  against  the  oompany  to  report  to 

the  aoditor. 


548         SUPREME  COURT  OP  GEORGIA. 

% 
-  -      -  -  ■         ,1  - — 

The  Brnnswick  and  Albany  Railroad  Company  vs.  McLaren. 

In  our  judgment^  it  was  error  to  allow  the  witnesB,  Wright, 
to  prove  that  the  Southwestern  Bailroad  Company  paid  the 
appellant  $2,500  00  for  running  its  road  through  her  land. 
What  the  Southwestern  Railroad  Company  paid  the  appel- 
lant had  nothing  to  do  with  the  question  of  damages  as  be- 
tween the  appellant  and  the  Brunswick  and  Albany  Railroad 
Company.  It  was  also  error  in  allowing  the  witnesses  for  the 
appellant  to  give  their  opinions  as  to  the  amount  of  damages 
which  she  had  sustained  by  the  location  and  running  the  nuI- 
road  through  her  land,  as  a  basis  for  the  verdict  of  the  jury. 

The  issues  to  be  tried  by  the  jury  were  issues  of  fiict  Rrst, 
did  the  company  locate  its  road  upon  the  appellant's  land,  un- 
der the  provisions  of  its  charter;  and  second,  if  it  did,  how 
much  of  the  appellant's  land  was  taken  for  that  purpose? 
What  was  the  actual  or  relative  value  of  the  land  so  taken, 
to  her,  in  view  of  the  use  and  enjoyment  of  her  plantatko? 
In  what  manner  and  to  what  extent  did  the  location  and  use 
of  the  road  by  the  company  interfere  with  her  rights  of  prop- 
erty in  and  to  her  plantation,  and  the  free  use  and  enjoyment 
of  it? 

These  were  fiusts  to  be  proved,  as  well  as  the  condition  of 
the  plantation  when  the  land  was  taken  by  the  company,  in- 
terference with  growing  crops  thereon,  etc.,  and  wh^i  proved 
then  the  jury  should  assess  the  damages  as  to  the  proven  value 
of  the  land  taken  by  the  company  for  its  road,  to  her,  in  view 
of  its  appropriation  by  the  company,  and  interferaioe  with  her 
rights  of  pro[ierty,  in  and  to  her  plantation.  The  appellant 
is  entitled  to  recover  the  actual  proven  value  of  her  firopaty 
which  has  been  taken  by  the  company,  including  the  actual 
proven  value  of  her  right  to  its  use  and  enjoyment,  of  which 
she  has  been  deprived  by  the  location  of  the  oompany's  road 
through  her  plantation,  and  this  the  jury  are  to  assess  from 
the  &ot8  proved  in  relation  to  the  interference  with,  and  ap- 
propriation of  her  rights  of  property  by  the  compifny,  and 
not  from  the  opinions  of  the  witnesses,  as  to  the  amount  o£ 
damages  she  has  sustained.  The  witnesses  should  prove  the 
&cts  which  go  to  establish  the  injury  which  she  has 


^ 


ATLANTA,  JANUARY  TERM,  1873.      .  549 


Sp*nn  M.  The  State  of  Georgia. 


by  the  location  and  construction  of  the  road  through  her 
plantation/  and  the  jury  should  assess  the  actual  damages  6U8~ 
tained  by  her^  resultiDg  from  the  &cts  so  proved. 

The  testimony  of  Bonner,  that  he  lived  upon  Tift's  planta- 
lion,  near  Albany,  through  which  the  Southwestern  Railroad 
ran,  and  had  cultivated  said  place,  who  was  offered  to  prove 
what  the  damages  from  that  road  really  was  to  that  planta- 
tion, was  properly  ruled  out  by  the  Court. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Enoc?h  p.  Spann,  by  his  next  friend,  plaintiff  in  error,  vs. 
The  State  of  Georqia,  defendant  in  error. 

(MovTOCVimT.  Jadffo,  wm  proTtdentiaUy  prerentod  from  proBidinc  in  thU  cue.) 

1.  Whether  a  certiorari  will  lie  to  review  the  proceedings  before  a  jnry, 
called  under  section  4572  of  the  Revised  Code,  to  inquire  in|o  the  san- 
ity of  a  prisoner  who  has  been  convicted  and  sentenced  to  death,  and 
who  is  claimed  to  have  become  insane  after  conviction.     Qusare. 

2.  In  an  inquisition  to'  inqaire  into  the  sanity  of  a  man  convicted  of  mar- 
der  and  sentenced  to  be  hanged,  and  who  is  claimed  to  have  become 
insane  after  the  conviction,  evidence  of  the  insanity  of  the  prisoner  at 
different  times  before  the  conviction,  is  only  legitimate  evidence  as  ex- 
planatory and  illnstrative  of  insane  acts,  etc.,  sinte  the  conviction,  and 
unless  snch  acts,  or  some  apparent  insanity  be  proven,  the  evidence  of 
acts  and  conditions  of  mind  before  conviction  were  properly  rejected. 

Certiorari,  Criminal  law.  Insanity  after  conviction.  Be- 
fore Judge  Clark.  Webster  county.  At  Chambers,  July 
23d,  1872. 

£noch  F.  Spann^  after  his  conviction  of  the  crime  of  mur- 
fler,  and  after  he  had  been  sentenced  to  be  hung^  was  alleged 
to  have  become  insane.  The  sheriff^  with  the  concurrence 
and  assistance  of  George  W.  Davenport,  Ordinary  of  Web- 
-^t&r  counly^  under  the  provisions  of  section  4572  of  the 
F^evised  Code^  summoned  a  jury  of  twelve  men  to  inquire  in- 
o  such  insanity.    On  the  16th  and  17th  days  of  July,  1872, 
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an  investigation  of  this  issue  was  bad  before  the  said  jniy, 
ibe  said  Ordinary  presiding.  Witnesses  were  introdnoed  to 
prove  Spann  insane  at  difierent  times  before  his  conviction. 
The  Ordinary  excluded  all  such  testimony^  and  counsel  for 
the  prisoner  excepted. 

No  evidence  of  insanity  since  the  conviction  was  introdnoed. 

The  prisoner,  by  his  next  friend,  W.  F.  Spann^  jM^esented 
his  petition  for  the  writ  of  certiorari  to  the  Honorable  James 
M.  Clark,  Judge  of  the  Superior  Courts  of  the  Southwestern 
Circuit,  alleging  the  ruling  aforesaid  as  error.  The  Judge 
refused  to  sanction  the  petition  upon  the  grounds  that  said 
ruling  was  right  and  .proper,  and  that  the  writ  of  certiorari 
does  not  lie  to  a  proceeding  under  section  4572  of  the  Revised 
Code.  Whereupon  the  prisoner,  by  his  next  friend,  exoqited, 
and  now  assigns  said  ruling  as  error  upon  each  of  the  groands 
aforesaid. 

Hawkiot  &  GiTERRY;  W.  A.  Hawkins;  Phu*.  Code, 
for  plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General ;  C.  T.  Goode,  for  the  State. 

McCay,  Judge. 

f 

By  the  laws  of  England,  (and,  so  6r  as  they  are  not  al- 
tered by  statute  or  by  the  nature  of  our  government,  thoee 
laws  would  seem  to  be  of  force  here)  one  under  sentence  of 
death  might  be  reprieved,  that  is,  the  execution  of  the  sentence 
might,  for  good  reasons,  be  stayed  for  a  time.  This  is  wboUy 
distinct  from  the  pardoning  power,  which  in  England  was  en- 
tirely with  the  Crown :  4  Black.  Com.,  394,  A  reprieve  is, 
technically,  with  the  Judge.  Even  when  it  comes  from  Ae 
King  it  comes  in  the  shape  of  a  hint  to  the  Judge,  who  is  the 
actor:  2  Hale,  412;  1  Chitty,  758.  Ordinarily,  it  is  a  dis- 
cretionary power  with  the  Judge,  and  is  exercised  when  he  » 
aware  of  good  reason  why  the  prisoner  should  not  be  execu- 
ted, and  this  action  is  only  to  delay  ihe  execution  nntal  the 
facts  can  be  looked  into:  1  Chitty,  569i     A  stay  of  execution 
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is  abo  granted  on  satisfying  the  Jndge  that  the  convict  has 
became  insane^  or  is  quick  with  child:  3  Inst.  Co.,  17^  18 ; 
1  Hale,  368;  4  Blaokstone's  Com.,  395.  In  the  latter  c^se 
the  prisoner  might  demand  the  stay  as  a  matter  of  right,  since, 
as  another  life  is  in  her  womb,  humanity  to  that  demands  the 
reprieve.  But  the  stay  for  insanity  seems  to  depend  on  the 
discretion  of  the  Judge  at  common  law :  1  Hale,  370.  He 
may  call  in  a  jury  if  he  pleases.  The  whole  proceeding  is 
m^ely  a  stay  of  execution,  and  is  based  rather  upon  the  pub- 
lic will,  and  a  sense  of  propriety,  than  on  any  right  in  the 
prisoner. 

By  our  statute,  in  the  case  of  a  convict  becoming  insane,  it 
is  the  duty  of  the  sheriff,  with  the  concurrence  of  the  In- 
ferior Court,  to  summon  a  jury  of  twelve  men  to  inquire  into 
the  insanity.     No  provision  is  made  for  the  mode  c^  U*ial ; 
nothing  is  said  as  to  who  shall  preside.     The  jury  are  simply 
to  make  an  inquisition.     In  the  case  of  a  pregnant  woman, 
the  sheriff,  with  the  concurrence  of  the  Inferior  Court,  shall 
select  one  or  more  physicians,  who  shall  make  inquisition.  In 
either  case,  if  it  appear  that  the  fact  exists,  that  the  prisoner 
is  insane,  or  quick  with  child,  the  sheriff  shall  suspend  the 
execution  and  report  the  inquisition  and  suspension  to  the 
Judge,  who  directs  the  report  to  be  entered  on  the  minutes. 
The  execution  is  thus  suspended  until  the  Judge  shall  order 
otherwise,  and  this  he  must  do  whenever  he  has  become  sat- 
isfied that  the  cause  for  stay  has  ceased.    In  the  case  of  an 
insane  person,  he  may  call  an  inquisition  or  not  at  his  pleas- 
ure.    In  the  case  of  a  pregnant  woman,  the  statute  simply 
sSLySj  when  he  is  satisfied,  ^  when  it  shall  appear  to  him :'' 
See  Bevised  Code,  sections  4572  and  4673.    It  is  rather  a  per- 
version of  terms  to  call  an  inquisition  of  this  kind  the  act  of 
a  Court,  and  to  exercise  in  reference  to  it  the  writ  of  certiorari. 
The  whole  proceeding  \a  rather  an  inquiry  based  on  public 
propriety  and  decency,  than  a  matter  of  right,  and  whilst  I  do 
iixoti  say  that  a  certiorari  will  not  lie  at  all,  yet,  for  myself,  I 
^re«fctly  doubt  if  such  was  the  intent  of  the  law  makers.     But 
\^G  see  no  grounds  for  the  certiorari  in  this  case.     It  is  not 
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pretended  that  the  verdict  does  not  conclude  all  inqoiiy  as  to 
the  insanity  of  the  prisoner  at  the  time  of  the  act  done  and  at 
the  trial.  But  it  is  said  that  any  previous  condition  of  insan- 
ity may  be  used  to  illustrate  his  present  condition.  We  agree 
to  this. 

If  there  was  any  evidence  of  present  inaanifyi  if  it  were  in 
proof^  that  since  his  conviction  he  presented  by  his  acts,  words^ 
looks  and  conduct^  evidences  of  insanity,  we  see  no  ot^ec^aon 
to  an  inquiry  into  his  past  life,  to  see  if  he  had  been  insane 
before ;  such  a  fact  would  tend  to  explain  hia  present  cusU. 

We  have  looked  carefully  into  the  evidence  for  some  cir* 
cumstances  of  present  insanity.  We  see  little  or  nothing, 
except  the  opinions  of  the  physicianSi  based  on  the  history  of 
his  life,  and  on  certain  notions  they  seem  to  have  of  moral 
insanity. 

We  are  not  disposed  to  criticise  these  gentlemens'  (^inioos. 
They  doubtless  know  far  more  of  this  matter,  as  a  medical 
question,  than  we  do,  and  there  is  doubtless  such  a  form  of 
insanity  as  moral  insanity.  But  a  doctor  inqaires  into  the 
sanity  of  a  man  for  one  reason,  and  the  public  for  another.  If 
he  be  diseased  in  body  or  mind,  he  is  a  subject  for  medical 
treatment,  and  the  inquiry  of  the  physician  is  to  ascertain  if 
the  case  calls  for  treatment.  The  public  wishes  to  know  if 
the  man  be  so  insane  as  that  society  is  called  upon  to  let  him 
go  unpunished  if  he  has  committed  a  crime.  Under  our  law 
a  man  is  punishable  if  he  knew  right  from  wrong,  and  tUs^ 
notwithstanding  he  may  come  within  some  of  the  dasmfiea* 
tions  of  the  medical  profession  as  insane. 

We  see  nothing  in  this  evidence  to  present  a  case  where  it 
is  a  violation  of  a  proper  sense  of  propriety,  or  a  proper  con- 
sideration for  those  on  whomGod  has  laid  his  afflicting  hand, 
to  allow  the  sentence  of  the  law  to  take  its  course. 

Judgment  affirmed. 
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Enoch  F.  Spann,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

(MoarTGOxntT,  Jvdce,  was  provideatiAUf  prerented  flrom  pnsliiiig  In  thii  om«.) 

1.  The  Act  of  the  General  Assembly  aathoriziDg  the  Jadges  of  the  Sn* 
perior  Coarts  to  hold  a  special  term  of  the  Court  for  the  trial  of  crim- 
inal offenses  is  constitational.    (K.) 

2.  The  insaDity  which  the  law  recognizes  as  an  excuse  for  crime  mast  be 
sach  as  dethrones  reason  and  incapacitates  an  indmdoal  from  distin- 
gnishing  between  right  and  wrong.     (R.) 

Criminal  law.  Constitutional  law.  Insanity.  Before 
Judge  CiiABE.  Webster  Superior  Court  May  Special 
Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Hawktsts  &  Gtjerry;  W.  A.  Hawkins;  Phil.  Cook, 
for  plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General^  a  T.  Goode^  for  the  State. 

Warker,  Chief  Justice. 

1.  Tiie  defendant  was  indicted  and  tried  for  the  crime  of 
murder,  at  a  special  term  of  the  Superior  Coiurt  held  in  the 
county  of  Webster.    On  the  trial,  the  jury  found  the  defend- 
^mt  guilty.  A  motion  was  made  for  a  new  trial,  on  the  several 
grounds  specified  and  set  forth  in  the  record,  which  was  over- 
ruled by  the  Court,  and  the  defendant  excepted.    The  Act  of 
the  Greneral  Assembly  authorizing  the  Judges  of  the  Superior 
Oourts  to  hold  a  special  term  of  the  Court  for  the  trial  of 
cnminal  offenses,  is  constitutioDal:  Orinad  and  Benton,  vs. 
!rhe  State,  34  Georgia^RqfcrU,  271.    In  the  view  which  we 
li£ive  taken  of  this  case,  the  several  exceptions  taken  to  the 
proceedings  on  the  trial  were  not  material,  and  must  be  con- 
tjrolled  by  the  legal  effect  of  the  newly  discovered  evidence  in 
x-elation  to  the  insanity  of  the  defendant,  which  is  the  main 
qcxestion  in  the  case.    The  evidence  in  the  record  discloses  the 
xEJOtdoubted  &ct  that  the  de&ndant  and  Eberhart,  a  girl  living 

VOU  XLTU.  86. 


654         SUPfOGME  COUBT  OF  GEORGIA. 

Spann  w.  The  State  of  Georgia. 

in  the  bouse  with  him,  killed  his  wifebj  strangliagy  and  break- 
ing her  neck  with  a  rope  when  she  was  lying  on  her  bed 
toleep ;  that  after  they  had  killed  her  they  heated  water  and 
attempted  to  obliterate  the  marks  of  the  rope  around  the  neck 
of  the  dead  woman,  but  the  more  they  washed  it  the  plainer 
the  mi^rks  appeared;  tbat  then  the  parties  fled  to  the  State  of 
Alabama,  were  pursued,  and  defendant  was  found  in  Coffee 
county,  chopping  cotton  in  the  cotton  patch  of  one  Harris. 
When  defendant  was  arrested  by  those  who  pursued  him  he 
asked  them  what  authority  they  had  to  arrest  him  out  of  the 
State. 

The  motion  for  a  new  trial  in  this  case  is  based  mainly  on 
newly  discovered  evidence,  since  the  trial,  of  the  defendant's 
insanity,  and  the  affidavits  of  several  doctors  have  been  pro- 
cured who  have  examined  him  since  the  trial,  and  some  of 
whom  knew  him  before  the  trial,  and  they  give  it  as  th^ 
opinion  that  the  defendant  is  afflicted  with  moral  insanity. 
There  are  also  affidavits  of  other  persons,  not  doctors,  who 
have  known  the  defendant,  who  state  that  he  is  a  dull,  weak- 
minded  man. 

If  we  are  to  understand  by  moral  insanity  that  the  defend- 
ant was  sa  depraved  that  he  was  regardless  both  of  the  laws 
of  God  and  nuui,  as  the  enormity  of  his  oiime  would  indooe 
most  people  to  .believe,  then  the  import  of  the  worda  moral 
insamib^  re^piires  no  ftirther  e:rplaxiation,  but  if  moral  inaaiuiy 
is  to  be  undeacBtood  as*  that;  species  of  irisanity  which,  in  the 
sense  of  the  law,  will  exoiise  the  defendant  from  the  oommiB- 
sion  of  the  crime  unih  which  he  is  charged,  th^i  it  is  a  great 
mistake  on  the  part  of  those  who  insist  upon  it.i 

2.  .The  insanity  whioh^tbe  law.Decognifes  as  an  exciiae  ior 
crixne,  mnst.be  such  asi dethrones  reason  and  incapacitates  an 
individual,  from  distinguiaUng  betwe^i  right  and  wrong. 
There  is  not  one  of.  the  affidavit  in  this  case  containing  the 
newly  discovered  evidence,  inoluding  all  the  doctors,  who  ven- 
ture to  stato  thai  the  .defendant  did  not  have  sufficient  reason 
and  capacity  to  distinguish  right  from  wrong  at  the  time  the 
crime  with  which  he  is  charged  was  committed,  and  that  is 
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the  fiital  defect  of  all  the  evidence  contained  in  the  record,  in 
support  of  the  motion  for  a  new  trial.  The  defendant  had 
sufficient  reason  and  capacity  to  attempt  to  obliterate  the  marks 
of  violence  from  the  neck  of  his  dead  wife,  and  to  flee  from  the 
State  with  his  paramour  after  he  liad  committed  the  crime ; 
and  he  had  sufficient  reason  and  capacity  to  demand  of  his 
pursuers  by  what  authority  they  arrested  him  out  of  the  State 
where  the  crime  was  committed. 

The  records  of  this  Court,  we  are  quite  sure,  do  not  furnish 
a  more  a^ravated  case  of  cool,  delil)erate  murder  than  the 
one  now  before  us,  and  we  shall  not  interfere  with  the  verdict 
of  the  jury  which  finds  the  defendant  guilty  of  that  crime. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Colquitt  &  Bagos,  plaintiffs  in  error  vs.  D.  W.  Kirkman, 

defendant  in  error. 

Whilst,  as  against  the  actual  bailor,  a  livery  stable  keeper  has  a  lien  npon 
an  article  of  property  deposited  with  him  for  feed  or  storage,  for  his 
whole  account  against  the  depositor  in  the  line  of  the  livery  stable . 
basiness,  yet,  if  the  depositor  be  not  the  true  owner  of  the  particular 
article  in  question,  or  if  there  be  a  prior  legal  incumbrance  upon  it, 
the  lien  of  the  stable  keeper  is  only  good  against  the  trne  owner  or 
prior  incumbrancer  upon  the  article  for  the  expense  of  feeding  or 
taking  care  of  that  particular  article. 

Livery  stable  keeper's  lien.     Money  rule.     Before  Judge 
Strozier.    Dougherty  Superior  Court.    October  Term,  1872, 

• 

Colquitt  &  Baggs  held  a  mortgage  upon  certain  personal 
property  of  one  Charles  O.  Little,  dated  April  16th,  1870, 
to  cover  advances  to  be  made  by  them,  as  factors  and  commis- 
sion merchants  during  that  year,  not  to  exceed  in  all  ?1,000. 
By  a  supplemental  instrument,  dated  June  26th,  1870,  the 
])rovisions  of  said  mortgage  were  made  to  apply  to  an  addi- 
tional advance  of  $1,024  62,  and  to  any  other  advances  that 
might  be  made  by  said  mortgagees.     On  the  12th  of  Novem- 
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hevj  1870;  said  mortgage  was  foreclosed  and  execution  issaed 
for  $1^684  50,  besides  interest,  which  was  levied  upon  twenty- 
two  bales  of  cotton  and  upon  two  mules. 

Upon  December  Ist,  1870,  D.  W.  Kirkman  fcMreclosed  his 
lien,  as  a  livery  stable  keeper,  upon  the  above  mentioned 
mules,  for  the  sum  of  $195  78,  and  had  the  execution  based 
•  upon  said  proceeding  duly  levied.  On  the  same  day  he  gave 
written  notice  to  the  sheriff  to  hold  up  all  moneys  that  might 
arise  from  the  sale  of  one  of  the  mules,  under  the  mortgage  JL 
fa.  of  Colquitt  &  Baggs,  until  it  was  decided  by  competent  au- 
thority to  whom  the  proceeds  should  be  paid.  On  December 
6th,  1870,  a  similar  notice  was  given  as  to  the  proceeds  of  the 
other  mule.  One  of  the  mules  was  sold  for  $166  00,  and 
the  other  for  |87  00,  making  together  the  sum  of  $243  00. 

At  the  October  term,  1872,  a  rule  was  sued  out  against  the 
sheriff,  at  the  instance  of  Kirkman,  irequtring  him  to  show 
cause  why  he  should  not  pay  off  his  execution  from  the  {»x>- 
oeeds  of  the  said  two  mules.  The  answer  of  the  sheriff  set 
up  substantially  the  &cts  ab»ve  stated.  An  issue  was  formed 
between  Colquitt  &  Ba^s,  and  Kirkman,  which  was  sub- 
mitted to  a  jury,  who  returned  a  verdict  in&vor  of  Kirkman 
for  the  sum  of  $156  00. 

It  appeared  from  the  evidence  that  Little  was  indebted  to 
Kirkman  in  the  sum  of  $195  00;  that  one  of  the  mules  was 
in  Kirkman's  possession  at  the  time  of  the  levy  and  had  been 
for  about  one  month  previous  thereto;  that  there  was  due  to 
him  for  the  feeding  and  stabling  of  this  mule  $22  00;  that 
the  balance  of  the  account  was  for  buggies  and  vehicles  hired 
to  said  Little,  and  for  the  feed  of  horses,  but  was  in  no  way 
connected  with  said  mules  so  levied  on,  except  as  above  staled; 
that  the  other  mule  was  in  possession  of  Little  at  the  time  of 
the  levy  of  the  mortgage  fi.  fa.  and  was  sent  by  the  sheriff  to 
Kirkman's  stable  for  safe  keeping;  that  the  cotton  levied  on 
was  in  the  seed,  and  after  ginning,  produced  but  seven  or 
eight  bales,  which  were  taken  for  the  rent  of  the  place  upon 
which  they  had  been  made  and  were  not  apj^ed  to  the  Col* 
quitt  &  Baggs  fi,  fa. 
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Colqaitt  &  Baggs  moved  for  a  new  trial  upon  the  following 
gounds,  to- wit: 
I  St.  Because  the  verdict  of  the  jury  is  contrary  to  law. 
2d.  Because  the  verdict  is  contrary  to  the  evidence. 
3d.  Because  the  verdict  is  contrary  to  the  following  charge  of 
the  Court:  "that  a  livery  stable  keeper  has  a  lien  on  horses 
or  mules  brought  to  his  stable  for  feeding  and  stabling  care, 
even  though  the  parly  so  bringing  them  has  no  title  to  said 
mulcts  or  horses^  but  that  the  extent  and  amount  of  said 
charges  must  be  confined  to  the  expenses  of  feedingand  stabling 
of  the  specific  articles." 

4th.  Because  the  Court  erred  in  the  following  charge:  "that 
in  order  to  constitute  a  livery  stable  keeper's  lien,  the  owner 
of  said  stable  must  have  possession  of  the  property  in  which 
the  Hen  is  claimed,  and  if  he  permits  by  his  consent  the  prop- 
erty to  go  out  of  his  possession,  the  lien  is  destroyed,  unless 
the  property  is  brought  back  again  into  the  possession  of  said 
livery  stable  keeper,  and  in  that  event  the  lien  is  renewed  and 
valid." 

6th.  Because  the  Court  erred  in  refusing  to  give  in  charge 
the  following  written  request,  "that  if  the  jury  believed  from 
the  evidence  that  the  lien  of  D,  W.  Kirkman  was  foreclosed 
since  the  date  of  the  mortgage  of  Colquitt  &  Baggs,  and  that 
the  possession  by  Kirkman  of  the  mules  was  obtained  since 
the  date  of  the  mortgage,  then  the  mortgage  lien  of  Colquitt 
&  Baggs  is  prior  and  superior  to  the  lien  of  Kirkman,  and 
yon  will  find  in  favor  of  Colquitt  &  Baggs." 

6th.  Because  the  Court  erred  in  the  following  charge,  "  that 
the  mortgage  of  Colquitt  &  Baggs  takes  lien  upon  the  prop- 
erty therein  mentioned  from  its  date,"  without  adding  the  fol- 
lowing written  request,  "and  is  superior  to  the  lien  of  a  livery 
stable  keeper  upon  a  debt  contracted  subsequent  to  the  date 
of  the  mortgage." 

7th.  Because  the  verdict  is  contrary  to  the  following  charge, 
^^  that  if  Colquitt  &  Baggs  had  a  mortgage,  duly  recorded,  on 
tliese  two  mules,  and  Kirkman  had  feed  and  stabling  care  of 
±tie  same  mules,  he  was  entitled  to  recover  for  said  expenses, 
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but  the  amount  must  be  confined  to  the  expenses  oocorring 
from  feeding  and  taking  care  of  said  mules." 

The  motion  for  a  new  trial  was  overruled^  and  Colquitt  k 
Baggs  eiceptody  and  assign  error  upon  each  of  the  aforesaid 
grounds. 

Warren  &  Ely,  for  plaintifls  in  error. 

Joseph  Armstrong,  by  brief,  for  defendant. 

McCay,  Judge. 

Under  our  Code,  sections  2096,  2097,  a  livery  stable  keepff 
has  a  lien  against  all  the  goods  of  his  bailor  in  possession  of 
the  livery-man,  for  all  his  reasonable  charges,  and  even  if  the 
guest  or  bailor  has  no  title  to  the  article,  he  has  a  right  to  re- 
tain it  even  against  the  true  owner  until  all  the  charges  upon 
that  particular  article  are  paid.  This  is  the  plain  meaning- 
nay,  the  express  language  of  the  Code — and  we  are  at  a  loss 
to  understand  how  the  lien  should  be  doubted,  or  how  itshoald 
occur  to  any  one  that  the  lien  of  the  livery-man  for  his  gaieral 
account  could  be  good  upon  an  article  not  in  the  power  of  the 
bailor  to  charge. 

Under  these  sections  it  is  clear  that  the  livery-man  has  a 
lien  upon  the  bailor's  goods  for  his  general  account,  but  as 
the  mule  was  under  mortgage,  duly  recorded,  the  bailor  could 
in  no  way  put  a  lien  on  that  except  so  far  as  to  preserve  it 
That  is  the  basis  of  this  exception  to  the  general  rule.  A 
horse  must  be  fed,  a  wagon  or  buggy  taken  care  of,  even  if 
it  be  in  the  hands  of  a  thief,  and  the  true  owner  is  justly 
chargable  with  such  necessities.  The  jury  had  no  right  to 
give  the  livery-man  more  than  his  chaises  on  the  one  mule, 
nor  more  than  that  mule  brought.  The  mortgage  is  pam- 
mount,  except  for  the  charges  on  each  piece  of  property,  and 
each  piece  must  bear  its  own  burden. 

Judgment  reversed. 
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Cabolike  Spicer,  plaintiff  in  error,  vs.  Thomas  B,  Myres, 

sheriff,  defendant  in  error. 

(MorrooaRBT,  Jiatlee,irM  provldenti^ly  pi«T«tttodfr«a  prwidlsff  In  tkii  mm.) 


1.  The  7th  section  of  the  Relief  Act  of  1868  does  not  excuse  the  sheriff 
from  making  a  levy,  hot  authorisses  the  defendant  to  file  an  affidayfi 
after  the  levy  has  been  made,  and  then  directs  that  tiie  sheriff  shall 
anspend  the  eale  and  retdrn  the  papers  to  the  Coort.    (R.) 

2.  The  sheriff  having  failed  to  discharge  his  daty  in  not  levying  upon  the 
property  of  the  defendant,  as  he  was  instructed  to  do,  the  rale  should 
have  been  made  absolute  against  him  for  the  amount  of  the  execution, 
provided  the  land  was  worth  that  much,  and  if  not,  then  for  the  valae 
of  the  iMid.    (R.) 

Rule  against  sheriff.    Relief  Act  of  1868.    Before  Judge 
Clark.    Schley  Superior  Court.    November  Term,  1872. 

For  the  &ctB  of  this  case,  see  the  decision. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Schley  county,  call- 
ii^  upon  him  to  show  cause  why  he  should  not  pay  to  the 
plaintiff  the  amount  of  an  execution  placed  in  his  hands  for 
collection  against  the  defendant.  The  sheriff  admits  in  his 
answer  to  the  rule,  that  in  December,  1868,  the  execution  was 
placed  in  his  hands  with  instructions  to  levy  the  same  on  a  plan- 
tation known  as  the  Edward's  place,  as  the  property  of  the  de- 
fendant; that  the  reason  he  did  not  levy  the  j6.  fa.  on  the  prop- 
erty, was  because  the  defendant  {nresented  to  him  an  affidavit, 
dated  27th  February,  1869,  in  which  he  stated  that  he  wished 
to  take  ihe  benefit  of  the  Act  of  1868,  for  the  relief  of  debt- 
ors, and  that  he  returned  iheji.  fa.  to  the  Court  fit>m  whence 
it  issued  without  making  any  levy  on  the  defendant's  pnq)- 
erty.  Upon  this  showing  of  the  sheriff,  the  Coort  disdiaiged 
i;he  role,  and  the  plaintiff  excepted.    The  7th  section  of  the  Act 
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of  1868,  did  not  excuse  the  sheriff  from  making  a  levy  on 
the  land  as  he  was  instructed  to  do,  and  as  it  was  his  duty  to 
have  done;  that  section  of  the  Act  only  authorizes  the  defend- 
ant to  file  an  affidavit  after  the  levy  has  been  made,  and  then 
the  sheriff  shall  receive  the  defendant's  affidavit,  suspend  the 
sale,  and  return  the  papers  to  the  Court.  The  levying  the 
execution  on  the  defendant's  property  is  the  foundati<m  for 
the  subsequent  proceedings  provided  for  by  the  Act.  By 
failing  to  make  the  levy,  the  property  may  now  be  in  the  pos- 
session of  a  honafdi  purchaser  from  the  defendant  for  a  val- 
uable consideration  for  four  years,  and  thereby  the  plaintiff 
be  injured  by  the  loss  of  her  debt.  Whereas,  if  the  sheriff 
had  levied  the  execution  as  it  was  his  duty  to  have  done,  that 
state  of  things  could  not  occur.  The  sheriff  having  fidled  to 
discharge  his  duty  in  not  levying  upon  the  property  of  the 
defendant  as  he  was  instructed  to  do,  the  rule  should  have 
been  made  absolute  against  him  for  the.  amount  of  the  jL  yb., 
provided  the  land  was  worth  that  amount,  and  if  not,  then 
for  the  value  of  the  land. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Jacob  Johnson,  plaintiff  in  error,  t«.  Henby  Lowby,  de- 
fendant in  error. 

Where  one  is  not  a  resident  of  this  State,  but  is  passing  through  the  same 
with  his  goods,  an  attachment  may  issue  against  him,  on  the  ground 
"that  he  is  actually  removing  out*of  the  county''  in  which  he  may 
then  be  found. 

Attachment.  Traverse.  Before  Judge  EInight.  Fannin 
Superior  Court    October  Term,  1872. 

On  February  22d,  1872,  Jacob  Johnson  sued  out  an  at- 
tachment against  Henry  Lowry,  on  tiie  ground  that  he  was 
'' actually  removing  beyond  the  limits  of  said  county.''  The 
attachment  was  levied  upon  certain  personalty,  as  the  property 
of  defendant.    When  the  cause  came  on  for  trial  a  traverse 
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was  filed  to  the  gronnd  on  which  the  attachment  issued.  Upon 
the  trial  of  the  issue  thus  formed  it  appeared  from  the  evi- 
dence that  plaintiff  had  never  lived  in  the  county  of  Fannin; 
that  he  had  resided  in  the  State  of  North  Carolina^  but  had 
made  arrangements  to  move  into  the  State  of  Tennessee,  and  at 
the  time  the  attachment  was  sued  out,  he  was  passing  through 
the  county  of  Fannin  on  his  way  to  his  Tennessee  home ; 
thai  about  three  weeks  previous  to  the  levy  of  the  attachment^ 
he  had  moved  a  part  of  his  property  and  a  portion  of  his 
family  to  Tennessee;  that  all  of  his  property  had  not  yet  been 
moved  from  North  Carolina. 

The  Court  charged  the  jury  as  follows,  to- wit:  "That  be- 
fore the  attachment  will  lie  in  this  case,  upon  the  ground  that 
the  defendant  was  actually  removing  without  the  limits  of 
said  county,  it  must  appear  that  the  defendant  had  once  actu- 
ally resided  in  said  county.  If  the  defendant  was  removing 
through  the  county,  from  one  State  to  another,  the  attachment 
will  not  lie,  upon  the  ground  that  he  was  actually  removing 
without  the  limits  of  said  county." 

The  jury  found  the  issue  in  fevor  of  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  upon  the  following 
grounds,  to-wit: 

Ist.  Because  the  verdict  was  contrary  to  law,  and  the  evi- 
dence* 

2d.  Because  the  Court  erred  in  the  charge  to  the  jury,  above 
set  forth. 

The  motion  w^  overruled,  and  plaintiff  excepted,  and  as- 
signs error  upon  each  of  the*  grounds  aforesaid. 

H.  P.  Bell;  J.  A.  Jervis,  for  plaintiff  in  error. 

M.  L.  Smith;  C.  J.  Welborn;  Thomas  F.  Greeb,  for 
defendant. 

McCay,  Judge. 

Perhaps  a  man  who  is  merely  moving  through  a  county  of 
this  State,  is  not^  in  the  literal  sense  of  the  words,  ^'remov- 
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ing  out  of  the  county;''  but  he  is  in^  and  he  is  moving  out 
of  the  county,  and  if  he  is  not  a  residoit  of  the  State,  ure 
think  the  wordB  may  fiiirly  cover  the  case.  Had  he  a  icsi- 
dence  in  the  State,  so  that  the  attachment  must  be  returned  to 
some  other  county,  to-wit:  the  county  firom  which  his  amo- 
tion began,  the  case  would  be  different  But  the  law  gives 
to  every  non-iesident  a  locus  in  the  county  where  he  is  found. 
He  can  there  be  sued,  and  for  purposes  of  litigation,  and  re- 
turn of  process,  the  law  makes  that  his  residence:  Sevised 
Code,  sections  1689, 1690* 

The  facts  here  show  that  the  defendant  was  actually  quit- 
ting, with  his  goods,  the  county  where,  by  the  law,  he  could 
be  sued,  and  we  think  this  is  fiiirly  a  removing  out  of  the 
county.  The  process  is  returnable  to  that  county,  just  as  the 
process  is  returnable  to  the  county  of  the  hie  residenoe  of  a 
citizen.  We  think  the  place  for  the  retum  of  tlie  process  is 
the  test,  and  if  a  man  in  going  with  his  goods  and  fitmily  out 
of  that  county,  he  may  fitirly  be  said  to  be  removing  out  of 
that  county. 

Judgment  reversed. 


The  City  Council  op  Augusta,  plaintiff  in  error,  w.  The 
National  Bank  of  Auqusta,  defendant  in  oror. 

The  Cmr  Council  of  Augusta,  plaintiflf  in  error, ««.  The 
Pl^lnters'  Loan  and  Sayinqs  Bank,  defimdant  in  error. 

(These  oasee  were  sryaed  together,  at  tbe  Jaly  Term,  187!^  ui4  tk«deaWoA«i&- 
held  until  the  January  Term,  1873.) 

1.  The  City  Council  of  Aagusta  hu  tlie  anthoritj  to  levy  mad  eolleei  & 
tax  upon  all  species  of  property  within  its  corporate  limits,  solgecl  to 
taxation  by  the  general  laws  of  the  State,  and  no  special  power  was 
required  from  the  State  to  enable  it  to  levy  and  collect  all  legal  taxes 
open  the  shares  of  the  stockholders  in  the  banks  specified  in  the  rec- 
ord.   (R.) 

2.  There  can  be  no  discrimination  in  favor  of  any  one  spedes  of  prop* 
erty  which  is  taxed  over  any  other  species  of  property  taxed,  but  the 
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tax  imposed  muat  be  ad  valoremt  and  uniform  on  all  species  of  prop- 

'    ertj  taxed.     (R.) 

Injunction.     Constitutional  law.    Taxation.   Before  Judge 
GiBSOK.      Richmond  county.     At  Chambers,  July   25th, 

1872. 

For  the  facts  q£  these  cases,  see  the  decision. 

A.  R.  Wkight;  W.  H,  Hull,  for  plaintiffs  in  error. 

Frank  H.  Miller,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  National  Bank  of  Augusta  and 
the  Planters'  Loan  and  Savings  Bank  against  the  City  Coun*- 
cil  of  Augusta,  praying  for  an  injunction  to  restrain  the  de- 
fendants from  collecting  a  tax  levied  on  the  shares  of  stock 
held  and  owned  by  the  respective  shareholders  in  the  afore- 
said bonks,  located  in  the  city  of  Augusta,  on  the  ground  that 
the  tax  so  levied  was  illegal,  in  this :  that  the  shares  of  the 
respective  stockholders  in  s^d  banks  were  taxed  one  percent., 
when  bonds  and  notes  and  other  moneyed  capital,  was  only 
taxed  one-fourth  of  one  per  cent.    The  Court  granted  the  in- 
j unction  restraining  the  defendants  from  collecting  the  tax  im- 
j>osed,  exceeding  one-fourth  of  one  per  cent, ;  whereupon,  the 
defendants  excepted.    The  complainants  also  excepted,  be- 
cause the  Court  held  that  they  were  liable  to  be  taxed  at  all, 
under  the  City  Ordinance  of  30th  December,  1871,  apd  that 
tlie  shares  of  the  stockholders,  in  the  National  Bank  especially, 
could  not  be  taxed  under  the  City  Ordinance  without  special 
authority  for  that  purpose  had  first  been  delegated  by  the  State 
to  the  municipal  corperation  of  the  city.     In  regard  to  the 
#':xccptions  taken  by  the  complainants  to  the  ruling  of  the 
Court,  we  find  no  error. 

The  City  Council  of  Augusta  have,  unquestionably,  the  gen- 
eral power  and  authority,  as  has  been  repeatedly  ruled  by  this 
C*ourty  to  levy  and  collect  a  tax  upon  all  species  of  property 
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within  its  corporate  limits,  subject  to  taxation  by  the  general 
laws  of  the  State,  and  no  special  power  or  authority  was  re- 
quired from  the  State  to  enable  the  city  authorities  to  levy 
and  collect  all  legal  taxes  upon  the  shares  of  the  stockholders 
in  the  respective  banks  specified  in  the  record :  Frederidc  vs. 
The  CUy  Oowncil  of  Augudaj  5  Georgia  Reports^  561 ;  Parrce, 
Wheeles  &  Company  vs.  The  City  Council  of  Augugia,  37 
Georgia  Reports,  597.  The  main  question  in  this  case  in- 
volves the  construction  of  the  27th  paragraph  of  the  Ist  Ar- 
ticle of  the  Constitution  of  1868,  which  declares,  '^  that  taxa- 
tion on  property  shall  be  ad  valoreniy  only,  and  uniform  on  all 
species  of  property  taxed/'  This  is  now  the  fiindamental  law 
of  the  State  in  regard  to  the  taxation  of  property,  either  by 
the  State  authorities  or  municipal  corporations,  and  the  Courts 
are  bound  to  enforce  it,  not  only  because  it  is  right  in  princi- 
ple, but  because  it  jb  the  law.  There  can  be  no  discrimination 
in  fevor  of  any  one  species  of  property  which  is  taxed,  over 
any  other  species  of  property  taxed,  but  the  tax  imposed 
must  be  ad  valorem,  and  uniform  on  all  species  of  property 
taxed.  It  necessarily  follows,  therefore,  that  the  tax  to  be 
levied  upon  the  shares  of  the  st^kholders  in  the  respective 
banks  mentioned  in  the  record  by  the  City  Council  of  Augusta 
must  be  the  same  as  that  levied  upon  other  property — that  is 
to  say,  the  tax  on  all  species  of  property  must  be  the  same,  in 
order  to  make  it  uniform,  as  required  by  the  Constitution.  A 
tax  of  one  per  cent  on  the  shares  of  the  stockholders  in  the 
respective  banks  in  the  record  mentioned,  and  a  tax  of  one- 
fourth  of  one  per  cent  upon  other  capital,  or  other  property 
taxed,  is  not  a  uniform  tax,  within  the  true  intent  and  mean- 
ing of  the  Constitution.  All  species  of  property,  when  taxed, 
must  be  taxed  tmiformly  and  ad  valorem,  only.  Why  should 
the  honestly  acquired  earnings  of  one  man,  when  lawfully  in- 
vested in  l)ank  stock,  be  taxed  as  property,  at  a  high^  rate  of 
taxation  than  the  honestly  acquired  earnings  of  another  man, 
who  has  invested  the  proceeds  of  bis  labor  in  bonds,  notcs^ 
land,  or  any  other  species  of  taxable  property?  Equality  is 
equity,  and  when  all  species  of  taxable  property  shall  be  taxel 
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according  to  its  valoe,  at  an  uniform  rate,  then  the  necessary 
burden  of  taxation  for  the  support  and  maintenance  of  either 
the  State  government  or  municipal  governments  of  cities,  will 
operate  equitably  and  justly  upon  all. 

One  of  the  great  evils  of  the  day  is  the  extravagant  expen- 
ditare  of  money  on  the  part  of  the  State,  municipal  corpora- 
tions  and  county  organizations,  and  the  levying  extraordinary 
taxes  on  the  property  of  the  people  to  pay  it.  The  people 
have  not  as  much  property  now  as  they  once  had  to  be  taxed, 
and  the  sooner  that  fact  is  realized  and  acted  on,  the  better  it 
will  be  for  the  welfare  and  prosperity  of  the  State.  Excessive 
taxation  is  an  insidious  but  certain  process  for  the  exhaustion 
of  the  substance  of  any  people,  and  we  are  not  disposed  to  en- 
courage it,  when  to  do  so  would  be  to  violate  the  fiindamental 
law  of  the  State. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


The  Boabd  of  County  Commissioners  for  the  Cottnty 
OF  Decatur  d  al,y  plaintifis  in  error,  m.  Daniel  Hum- 
phrey, defendant  in  error. 

1 .  The  public  cannot  appropriate  property  to  public  use,  unless  it  pursue 
tbe  mode  pointed  out  by  the  statutes,  and  if  the  authorities  undertake 
to  appropriate  property  in  any  other  way,  equity  will  restrain  the  act. 

2.  If  there  be  a  conflict  of  evidence  upon  the  facts,  this  Court  will  not, 
except  io  a  very  strong  case,  control  the  discretion  of  the  Circuit  Judge 
in  granting  or  refusing  an  injunction  until  the  hearing. 

• 

Injunction.  Constitutional  law.  Before  Judge  Strozier. 
Decatur  Superior  Court.     November  Adjourned  Term,  1872. 

I>aniel  Humphrey  filed  his  bill  against  the  Board  of  County 
7V>mmi8sioners  for  tbe  county  of  Decatur,  and  the  corporation 
»f  the  city  of  Bainbridge,  making  substantially  the  following 

Oomplainant  is  the  owner  of  a  ferry  on  the  Flint  river, 
Kj-VLjr  the  city  of  Bainbridge,  and  of  a  body  of  lands  extend- 
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ing  above  and  below  said  ferry  a  considerable  distance. 
He  purchased  said  lands  because  of  the  existence  of  said 
ferry  on  them,  and  paid  largely  more  than  they  were  worth 
for  agricultural  or  other  purposes.  Complainant  and  his  les- 
sors have  maintained  said  ferry  and  enjoyed  the  exclusive 
right  of  ferriage  for  more  than  a  mile  above  and  below  the 
same  for  more  than  twenty  years.  Defendants  threaten  to 
erect  a  free  ferry  on  said  river  about  one-quarter  of  a  mile 
above  complainant's  ferry,  and  on  his  said  land,  and  in  pur- 
suance of  said  threat  have  dug  down  the  banks  of  the  river 
preparatory  to  the  erection  and  maintenance  of  said  free  ferry. 
Defendants  are  also  proceeding  to  open  roads  over  the  land 
of  complainant  to  said  contemplated  ferry  without  having 
made  any  tender  to  complainant  of  a  sum  of  money  to  cover 
the  damage  occasioned  to  him  by  their  said  condncL  Com- 
plainant charges  that  if  said  free  ferry  is  erected  as  threat- 
ened,  the  damage  to  hip  will  be  inestimable.  He  waiv« 
discovery,  and  prays  that  the  writ  of  injunction  may  issue 

The  corporation  of  the  city  of  Bainbridge  answered  the 
bill,  denying  any  connection  whatever  with  the  erection  of  the 
free  ferry  complained  of. 

The  answer  of  the  Board  of  CommisQioners  set  forth  the 
powers  vested  in  it  by  the  Act  of  the  General  Assembly, 
under  which  it  was  created;  denies  that  complainant  owns 
any  portion  of  the  land  on  which  said  free  ferry  is  to  be  erec- 
ted, or  said  roads  located;  alleges,  that  complainant  has  for- 
feited all  of  his  ferry  privileges  by  his  failure  to  keep  posted 
a  board  of  rates  of  toll  charges;  charges  that  if  comphunaot 
does  own  said  land,  defendant  has  been  and  is  now  ready  to 
pay  to  him  any  damage  that  he  will  sustain  by  the  erection  of 
said  free  ferry  and  the  location  of  said  roads;  that  althoogii 
complainant  has  had  full  notice  of  the  intentions  of  defendant 
as  to  said  ferry,  h^  has  feiled  to  take  the  necessary  and  proper 
steps  to  have  the  damages  assessed  as  pointed  out  by  the  stat- 
ute. 

The  affidavits  of  I.  Gordon  Bradwell  and  Masten  CXXeal 
were  filed  in  support  of  the  answers.    Bradwell  deposed  *'  that 
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the  east  bank  of  the  river  at  said  oonten4>lated  free  ferry  be- 
longs to  and  18  the  property  of  Daniel  Bradwell;  that  some 
years  ago  Humphrey  bargained  with  said  Daniel  Bradwell 
for  said  east  bank  at  the  place  above  designated^  but  did  not 
pay  for  or  receive  any  deed  to  the  eame^  and  has  since  can- 
celled said  bargain ;  and  that  the  west  bank  of  the  river  at 
said  de»gnated  free  ferry  belongs  to  Greorge  Dickinson,  or  his 
wife  or  family/' 

Masten  O'Neal  deposed,  ^'  that  complainant  told  deponent 
two  weeks  previous  to  the  action  of  the  county  board  in  re- 
gard to  the  free  ferry  and  roads,  which  complainant  filed  his 
bill  to  restrain  erection  of,  that  he,  complainant,  knew  of  the 
day  when  said  board  would  take  such  action,  and  intended  to 
appear  before  them  on  that  day  to  arrange  the  matter/' 

The  affidavit  of  complainant  was  filed  to  the  effect,  **  that 
he  has  received  from  no  person  or  corporation  whatever,  any 
notice  of  an  intention  to  establish  a  free  ferry  on  Flint  river, 
more  than  deponent's  seeing  advertised  or  hearing  of  an  ad- 
vertisement of  the  ckrk  of  the  board  of  county  commission- 
ers for  bids  to  build  the  same." 

Upon  the  argument  of  the  motion  for  an  injunction,  there 
was  used  an  extract  from  the  minutes  of  the  corporation  of 
the  city  of  Bainbridge,  showing  that  a  committee  had  been 
appointed  on  behalf  of  said  city  to  confer  with  the  county 
cojumissioners,  with  poWer  to  act,  in  reference  to  the  matter 
of  a  free  ferry  on  Flint  riVer. 

The  Court  granted  the  injunction  as  prayed;  A^hereupon 

lefendants  excepted,  and  ass^  said  ruling  as  error. 

• 

Bower  &  Crawford,  for  plaintifis  in  error. 

I 

GxSKLEY  &  EussELL,  for  defendant. 

>rcCAY,  Judge. 

;N^othing  is  better  settled  than  that  private  property  cannot 
'  tAk.en  for  public  uses,  except  under  the  forms  and  by  due 
VLT9B  of  law.    This  bill  and  answer  and  affidavits  are  f\ill  of 
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oonflictiDg  statements.  It  is  unoertainy  especially,  whether  the 
public  authorities  have  or  have  not  pursued  the  law  provid- 
ing how  land  shall  be  taken  and  paid  for  to  make  a  road. 
Amid  these  conflicting  statements  it  was  only  proper  that  the 
Court  should  hesitate  to  believe,  with  positiveness,  either  mde, 
and  should  conclude  to  keep  things  as  they  are  nntil  a  juiy 
can  pass  upon  the  facts,  with  witnesses  duly  sworn  and  cross- 
examined  before  it.  We  think  here  was  no  abuse  of  discre- 
tion. The  ferry  can  well  wait. 
Judgment  affirmed. 


Thomas  J.  Crocker,  plaintiff  in  error,  vs.  Ths  State  of 

Gbobgia,  defendant  in  error. 

( MovToomBT,  Jadge,  was  proridentially  prerented  from  iirMidiiiff  in  this  caseJ 

« 

1.  The  plea  of  autrtfois  convict  Bhonid  set  forth  the  former  record,  ia* 
eluding  the  former  indictment,  so  that  it  may  appear  to  the  Coort 
therefrom,  and  by  proper  averments  in  the  plea,  that  his  former  eonnc* 
tion  was  for  the  same  offense  as  the  one  for  which  he  is  now  indicted. 
(R.) 

2.  Where,  daring  the  same  diflScultj,  assaults  are  made  by  the  defendant 
upon  two  distinct  persons,  and  he  is  tried  and  convicted  for  the  assault 
made  on  one,  and  pleads  this  fact  to  the  indictment  for  the  assault  made 
upon  the  other,  the  intent  with  which  the  assaults  were  m'ade  by  tbe 
defendants  on  both  or  either  of  the  parties,  would  be  a  qaeatioB  for 
the  juiy.     (R.) 

Criminal  law.  Autrefois  oonvicL  Before  Judge  Claec 
Lee  Superior  Court.    November  Term,  1872. 

Thomas  J.  Crocker  was  placed  on  trial  for  the  oflense  of 
an  assault  with  intent  to  murder,  upon  the  perstm  of  Shqn 
hard  E.  Green,  allied  to  have  been  committed  on  August 
26th,  1868.  The  defendant  pleaded  auJtrtfois  oonvio^  as  fol- 
lows, to-wit: 

"That  at  the  September  term  of  said  Lee  Superior  Courts 
for  the  year  1871,  defendant  was  arraigned|  tried  and 
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victed  before  a  jury  selected,  empanneled  and  sworn  for 
that  parpose,  on  an  indictment  then  and  there  pending  against 
bim  at  the  instance  of  the  State  of  Greorgia,  for  an  assault 
with  the  intent  to  murder,  on  the  person  of  one  James  Shep- 
faard  Green,  allied  to  have  been  committed  at  the  same  time 
and  place  as  that  in  the  present  indictment,  only  difiering  as 
to  the  person  on  whom  the  assault  was  alleged  to  have  been 
committed,  and  on  such  trial  and  conviction  the  same  evi- 
dence was  had,  and  the  same  issues  made  as  exist  and  would 
necessarily  be  made  in  this  case,  and  that  the  finding  was  on 
the  same  evidence  and  issues  that  would  be  had  and  made 
in  this  case,  and  none  other  whatever/* 

To  the  plea  was  attached  a  copy  of  the  evidence  introduced 
on  the  former  trial  and  conviction,  the  bill  of  indictment,  the 
charge  of  the  Court,  and  the  motion  for  a  new  trial. 

The  plea  was  demurred  to,  and  the  demurrer  sustained. 
Whereupon  plaintiff  in  error  excepted,  and  assigns  said  rul- 
ing as  error. 

ft 

Vason  &  Davis;  Lyon  &  Irvin;  N.  A.  Smith,  for 
plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General;  W.  A.  Hawkins;  C.  T. 
GrooBE,  for  the  State. 

Warner,  Chief  Justice. 

The  error  complained  of  in  this  case  is  in  overruling  the 
defendant's  plea  of  autrefois  convict  to  the  indictment  by  the 
Court  below.     The  principle  of  the  law  is,  that  the  defendant 
shall  not  be  twice  put  in  jeopardy  for  the  same  offense.  The  plea 
of  autrefois  convict  should  set  forth  the  former  record,  inclu- 
ding the  former  indictment,  so  that  it  may  appear  to  the  Court 
t^herefrom,  and  by  proper  averments  in  the  plea,  that  his  for- 
ncier  conviction  was  for  the  same  offense  as  the  one  for  which 
he  is  now  indicted.    The  plea  in  this  case  is  defective  because 
i  t  does  not  set  forth  the  indictment  on  the  former  trial,  so  (hat 

the  Court  might  determine  whether  the  defendant  had  been 
Vol.  xlvii.  87. 
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put  in  jeopardy  on  the  former  trial,  for  an  assault  with  intent 
to  murder  Shephard  E.  Green.  The  plea,  however,  assumes 
that  the  indictment  on  the  former  trial  charged  the  defendant 
with  an  assault  with  intent  to  murder  James  Shephard  Green, 
and  was  convicted  therefor.  The  defendant  is  now  indicted 
for  an  assault  with  intent  to  murder  Shephard  £.  Green,  and 
there  is  no  averment  in  the  plea  that  James  Shephard  Gre«i 
and  Shephard  E.  Green,  are  one  and  the  same  person,  but  it  is 
conceded  in  the  argument  that  they  are  not  It  is  insisted, 
however,  that  inasmuch  as  the  two  alleged  assaults  grew  oat 
of  the  same  dif&culty  between  the  parties,  the  conviction  of 
the  defendant  for  an  assault  with  intent  to  murder  James 
Shephard  Green  is  a  bar  to  the  indictment  for  an  assault  with 
intent  to  murder  Shephard  E.  Green.  Although  I  he  evidence 
may  be  substantially  the  same,  as  to  the  difficulty  betwe^the 
parties  at  the  time  of  the  shooting,  except  as  to  the  fact  that 
defendant  assaulted,  and  shot  at  Shephard  E.  Green,  as  well  as 
James  Shephard  Green — Shephard  E.  Green  and  James  Shep- 
hard Green  being  two  distinct  persons,  and  not  one  and  the  same 
person,  the  defendant  may  have  assaulted  and  shot  at  both  of 
them  during  the  same  difficulty,  and  the  intent  with  which 
the  assault  was  made  by  the  defendant  on  both,  or  either  of 
of  the  Greens,  would  be  a  question  for  the  jury.  In  no  view 
of  the  facts,  as  alleged  in  defendant's  plea,  does  it  affirmativelj 
appear  that  the  defendant  has  ever  been  put  in  jeopardy  for 
an  assault  with  intent  to  murder  Shephard  E.  Green,  and  for 
that  reason  the  plea  of  atUrefoU  conmct  was  properly  overrukd. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Samitel  W.  SMrrH,  plaintiff  in  error  v8,  R.  R.  Bnowy,  de- 
fendant in  error. 

(MoirraoviBT,  /vdf*.  wm  proTidwiiUUy  prerQiited  ftom  pwridtog  i«  Mm  eutJ 

Wbere,  at  tbe  jndginent  ternii  an  order  was  granted  by  the  Coart,  allov- 
iiig  the  defeodaot  ten  days,  within  whieh  to  make  a  notion  for  a  »ev 
trial  •t  Chambers,  and  the  plaintiff  and  defendant  fiulod  lo  agne  npoa 
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the  eridence,  and  no  application  was  made  to  the  Judge  within  the 
time  limited  to  sanction  (he  brief  of  the  evidence,  or  to  make  the 
motion  for  a  new  trial  in  pursuance  with  the  ord^r,  an  affidavit  of  ille- 
gality setting  up  that  the  motion  for  a  new  trial  was  still  pending,  was 
properly  dismissed.     (B.) 

New  trial.     Illegality.     Before  Jadge  Clark.     Schley 
Superior  Court.    October  Term,  1872. 

For  the  facts  of  this  case,  8ee  the  decision. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

Fort  &  Hollis,  by   Dupont  Guerry,  for  plaintiff  in 
error. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  an  affidavit 
of  illegality  to  an  execution.    The  Court  dismissed  the  de- 
fendant's affidavit  of  illegality,  to  which  he  excepted.     At 
the  term  of  the  Court  at  which  the  judgment  against  the 
defendant  was  rendered,  on  which  the  execution  issued,  an 
order  was  granted  by  the  Court,  on  motion  of  defendant^ 
(the  plaintiff's  counsel  being  absent,)  allowing  him  ten  days  to 
make  a  motion  for  a  new  trial  at  Chambers.    The  counsel  for 
plaintiff  and  defendant  &iled  to  agree  to  a  brief  of  the  evi* 
denoe  in  the  case,  and  no  application  was  made  to  the  Judge 
within  ten  days,  to  sanction  a  brief  of  evidence,  or  to  make 
the  motion  for  a  new  trial,  in  pursuance  of  the  order  granted, 
and  the  execution  issued.    In  fact,  there  does  not  appear  to 
have  been  any  motion  for  a  new  trial  made  in  the  case,  or  any 
supersedeas  granted  by  the  Court  to  stay  the  execution.    In 
our  judgment,  the  grounds  of  illegality  to  the  execution  were 
insufficient,  and  there  was  no  error  in  dismissing  the  same. 
Let  tiie  judgment  of  the  Court  below  be  affirmed. 
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Allen  Stallings,  plaintiff  in  error  vs.  The  State  op 

Georgia,  defendant  in  error. 

(MoNTOOMEBT,  Judge,  was  proyidentially  prerented  from  presiding  in  ibis  ease.) 

1.  The  confessiona  of  the  defendant  having  been  shown  to  the  Coart|  to 
have  been  prima  facie  freely  and  voluntarily  made,  it  was  not  error 
to  allow  them  to  be  submitted  to  the  jury,  under  its  charge  as  to  the 
law  applicable  thereto,  leaving  them  to  give  such  weight  and  credit  to 
the  confessions  as  they  might  believe  them  entitled  to.     (R.) 

2.  It  was  the  duty  of  the  Court,  where  the  defendant  was  on  trial  for  the 
burning  of  the  occupied  dwelling  house  of  another,  to  have  charged 
the  jury  that  they  could,  by  their  verdict,  if  they  thought  proper  to  do 
so,  recommend  that  the  defendant  be  punished  by  imprisonment  io 
the  penitentiary  for  life,  irrespective  of  the  fact  whether  the  convicdon 
was  founded  on  circumstantial  evidence  or  not.     (R.) 

8.  Where  such  a  recommendation  is  made,  it  becomes  the  duty  of  the 

Court  to  commute  the  death  penalty  in  accordance  therewith.     (R.) 
4.  The  occupation  of  the  dwelling  house  is  an  essential  .element  of  the 
,  offense  with  which  the  defendant  is  charged,  and  it  is  not  aafficient  to 
show  this  fact  by  inference.     (R.) 

Criminal  law.  Arson.  Confessions.  Recommendation  of 
jury.  Charge  of  Court.  Before  Judge  Clark.  Schlej  Su- 
perior Court.    October  Term,  1872. 

Allen  Stallings  was  placed  on  trial  for  the  offense  of  arson, 
in  this,  that  he,  on  the  ninth  day  of  June,  1872,  in  the  ooon^ 
of  Schley,  did  set  fire  to  and  burn  the  occupied  dwelling  house 
of  one  W.  G.  Sims,  on  the  &rm  and  plantation  of  said  Sims, 
said  house  not  being  in  a  town  or  city. 

The  defendant  pleaded  not  guilty. 

The  only  evidence  necessary  to  an  understanding  <^  the  de- 
cision of  the  Conrt  is  that  in  reference  to  the  conftssions  of 
the  defendant,  and  the  occupation  of  the  dwelling  houae  whid 
he  is  charged  to  have  burned. 

The  evidence  in  reference  to  the  confessions  was  as  fellows: 

W.  G.  Sims,  sworn,  says:  I  live  in  the  southwest  oaro^  of 
Schley  county ;  lived  in  what  was  called  a  four-square  house, 
in  Schley  county;  it  belongs  to  me;  it  is  now  burned,  was 
burned  on  9th  June  last ;  it  was  burned  between  9  o'clock  a. 
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M.,  and  2  o'clock  p.  H. ;  suppose  I  left  home  about  9  o'clock 
A.  M.  That  morning  my  wife  and  I  eat  breakfast  very  early;, 
my  »wife  did  the  cooking,  and  she  got  up  and  got  breakfast; 
we  had  the  fire  made  that  morning  of  old  rails ;  before  leaving 
we  had  occasion  to  use  some  warm  water,  and  went  to  the 
stove,  and  there  was  no  fire  in  the  stove;  we  made  none.  It 
was  a  mild  day,  a  little  but  not  much  wind;  no  fire  in  the 
house  or  yard;  the  nearest  house  to  the  one  burned  was  about 
one  hundred  yards;  know  defendant;  he  lived  from  two  hun- 
dred to  two  hundred  and  fifty  yards  from  my  house.  Prisoner 
made  confessions  to  me  after  he  was  taken  up ;  the  house  was 
burned  on  Sunday,  June  9th;  he  was  taken  up  on  Friday 
following,  and  made  confessions  on  Saturday ;  I  arrested  him; 
was  alone  when  I  arrested  him ;  my  father,  Mr.  Worthy,  M. 
D.  Statham,  8.  D,  Sims,  Jr.,  were  with  me  when  we  went  to 
arrest  him;  but  I  was  by  myself — had  no  warrant;  had  my 
gun;  met  him  and  told  him  to  stop,  and  he  asked  me  several 
questions;  I  made  no  threats;  I  stopped  him  and  took  him 
back  to  the  road  where  the  others  were;  his  wife  was  at  the 
well  washing,  and  S.  D.  Sims,  Jr.,  went  to  arrest  her;  we 
chained  him,  from  one  hour  to  one  hour  and  a  half  after 
we  arrested  them;  we  chained  the  woman  after  supper.  What 
confessions  I  heard  him  make  were  about  10  o'clock  a.  m., 
next  day,  before  the  Justice  of  the  Peace;  I  heard  no  one 
threaten  him;  I  told  lum  that  the  truth  would  not  hart  him, 
and  that  a  lie  would  not  do  him  any  good;  this  was  just 
after  I  arrested  him,  and  in  answer  to  an  inquiry  from  him 
if  I  was  going  to  kill  him?  The  confessions  I  heard  was 
jast  before  the  committing  trial ;  he  was  chained  with  a  trace- 
chain  to  the  post  of  the  house,  and  round  his  neck ;  the  wo- 
man was  chained  on  one  side  of  the  house  and  he  on  the 
other;  when  we  carried  them  to  the  Justice  the  woman  and 
man  were  chained  together ;  before  the  confession  they  were 
separated,  but  the  chain  was  around  the  man  at  the  time  of 
the  confessions. 

When  we  took  him  up  at  the  well  he  said  Ben  Brown,  his 
brotfaer-in-Uw^  Gus  King  and  Calvin  Brown  came  to  his 
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bouse  and  said  that,  owing  to  a  difficnlty,  thej  wanled  to 
«bura  my  house,  and  that  one  night  they  took  him  out  behind 
his  house,  on  a  hickory  log,  and  threatened  to  kill  him,  if  he 
did  not  bum  my  house,  and  that  he  said  I  had  never  done 
him  any  harm  and  that  he  would  not  do  it;  and  that  in  oon* 
sequence  of  this  threat  he  promised  them  he  would  bom  mj 
house,  the  first  chance;  and  that  on  the  9th  of  June  thej 
came  to  his  house  again,  and  that  he  went  with  them  throagli 
the  patch,  back  of  the  garden,  to  keep  the  dog  off  the  rest, 
while  they  burned,  and  that  they  saw  the  dog  in  the  road,  and 
he  then  told  them  that  they  could  go  on,  and  that  thej  went 
to  the  house,  broke  open  the  window,  and  set  the  house  on 
fire;  in  talking  to  him  again,  he  said  he  went  with  them  to 
the  dairy,  and  that  he  stopped,  and  one  broke  open  the  win- 
dow and  went  in;  that  was  about  all  he  confessed  then;  we 
then  took  him  to  my  father's  house,  and  we  went  out  to  pidc 
up  the  other  boys;  the  next  morning  he  was  tak^i  back  to 
my  place,  and  Esquire  Battle  was  examining  him  aboat  it; 
about  forty  to  sixty  white  and  blacks  were  present;  he  then 
said  that  the  other  boys  did  not  bum  the  house,  bat  that  be 
did;  in  answer  to  the  question,  why  he  burned  the  hoase,  he 
said  he  had  nothing  against  me;  that  I  had  treated  him  kindly, 
but  that  his  wife  induced  him  to  bum  it;  in  answer  to  tbe 
question  how  he  got  into  the  house,  he  said  that  he  pat  a 
trough  up  against  a  back  window,  and  broke  in  that  windor, 
and  tiiat  he  had  some  matches  in  his  pocket,  and  fired  with  « 
match  some  fiit  lightwood  in  a  box;  there  was  such  a  trough, 
such  a  window,  and  all  the  fiu^ts  he  stated  answered  what  I 
knew  to  be  true.    My  house  stood  about  one  bundled  yank 
from  the  road ;  a  settlement  road;  all  the  rooms  were  locked 
up;  I  had  the  key;  four  rooms,  eighteen  feet  aqoai^  each 
with  a  passage--one  room  occupied  for  a  dining  room  and 
kitchen,  with  a  stove  in  it;  stove  put  there  in  Deoembv;  it 
was  a  small  stove  near  the  chimney,  all  the  legs  on  the  heaith« 
and  the  pipe  went  into  a  brick  chimney,  and  up  the  Aiut- 
ney  some  feet;  the  window  was  about  seven  feet  from  the 
ground;  the  trough  was  about  nine  fi^eilong;  the  window 
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was  on  the  back  of  the  hoose  fVom  the  road;  had  other  ne^ 
groes  emplojed  on  my  plaoe^  three  grown  men  and  three  growti 
women,  and  some  children ;  his  house  was  from  two  hundred 
to  three  hundred  yards  from  mine;  the  other  houses  wef^  judt 
across  the  road  fh)m  mine,  and  about  one  hundred  yards  from 
mine;  I  sent  for  Mr.  Battle  on  Saturday  morning,  to  get  ft 
warrant  and  have  a  commitment  trial ;  about  fifty  to  one  hun-^ 
dred  people  were  present;  a  good  deal  6f  feeling  was  exhibi- 
ted, and  people  were  of  the  opinion  that  he  burned  the  house; 
Mr.  Battle  had  him  off  talking  to  him,  when  I  got  back; 
when  Mr.  Battle  came  back  with  Allen,  pretty  nearly  every 
one  was  after  Allen  about  burning  the  house;  Mr.  Battle  said 
when  he  came  back  that  Allen  had  burned  the  house,  and 
that  we  might  turn  the  other  boys  loose,  Calvin  Brown,  Ben 
Brown,  andGus  King;  Margaret  was  not  about  there  when 
he  confessed;  Allen  commenced  to  live  with  me  in  1870,  and 
worked  with  me  in  1871,  and  until  June,  1872;  he  wtt^ 
&miliar  with  the  premises;  he  cut  the  lightwood  that  was  in 
the  house  on  Saturday  evening;  I  had  the  gun  at  my  plade 
several  days;   prisoner  was  chained  for  safe  keeping;   the 
morning  the  house  was  burned  Allen  Was  on  the  lot;  I  left 
him  on  the  lot;  he  came  to  notify  me  of  my  house  being  on 
lire;  he  told  me  uncle  Brad  and  uncle  Stephen  were  on  the 
lot,  and  had  broken  down  the  front  door,  and  were  getting 
out  some  of  the  things;  I  lefb  about  nine  o'clodk,  A.  M.,  my 
wife  and  two  children  with  me;  locked  outside  doors,  and 
&8teiied  all  the  windows  but  one — closed  the  blinds  of  that. 

Meribith  D.  Statham,  sworn,  says:    I  know  defend- 
ant ;  on  Friday  after  the  house  was  burned  we  went  down  to 
arrest   Allen;  Robert  and  Stephen  Sims  went  ahead;  Mf. 
TVorthy  and  8.  D.  Sims  stayed  with  me ;  that  evening  he  ac- 
knowledged being  concerned  in  the  burning ;  he  said  he  was 
not  by  himself  in  the  business;  said  his  bTOther-in*law,  Cal- 
vin, Ben  Brown  and  Giis  King  had  threatened  bis  life,  if  he 
didn^t  bum  the  house,  and  he  decided  to  bum  it;  when  the 
time  came  they  went  up  behind  the  patch,  knd  got  in  and 
burned  the  house;  but  afterwards  he  denied  all  that,  and  said 
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he  burned  it  throagh  the  influence  of  his  wife;  this  wa»  Sat- 
urday morning ;  I  carried  him  from  where  he  was  arraited  to 
Mr.  Sims,  by  myself,  on  foot  He  regretted  very  much  tliat  bis 
wife  was  not  brought  along;  he  said  if  she  was  I^  there  she 
would  run  away  that  night  he  knew;  he  said  it  was  as  much 
as  he  could  do  to  stand  up  in  his  own  shoes,  and  let  her  do 
the  same;  I  heard  Mr.  Sims'  testimony;  I  reoolleot  what  the 
defendant  said  about  the  manner  of  burning,  as  Mr.  ^ins 
stated;  no  fear  of  punishment  or  hope  of  reward  was  held  oat 
to  him*  I  heard  the  confession ;  it  was  made  at  R.  G.  Sinas' ; 
every  one  there  htiard  what  he  said;  don't  know  what  in- 
duced him  to  confess,  I  suppose  a  guilty  conscienae;  he  said 
he  broke  open  a  back  window,  and  put  up  a  trough;  a  good 
many  people  were  there  at  the  commitment  trial ;  he  and  his 
wife  were  chained  together,  a^d  the  chain  was  taken  off  the 
woman ;  aftei*  that,  Mr.  Battle  and  Allen  went  off  and  had  a 
talk  about  twenty  or  twenty*five  minutes;  when  they  came 
back,  Mr.  Battle  said  Allen  had  made  a  full  and  free  coDfta* 
sion,  and  cleared  every  one  but  his  wife  and  himself;  it  wm 
then  that  I  heard  the  confessions.  It  is  an  open,  level  ooontcy 
about  the  house,  cleared  up,  a  grove  and  flower  gazdea  in 
front ;  no  one  threatened  Allen  after  he  was  arrested. 

ElixcHEN  L.  Worthy,  sworn,  says :  I  know  defendant, 
had  a  conversation  with  him;  I  was  appointed  constable,  and 
brought  him  to  jail  in  my  buggy;  I  asked  him  if  he  was 
sorry  he  burned  the  house,  and  he  said  he  was ;  that  he  went 
off  about  one  hundred  yards  and  sat  down  and  cried,  and  that 
if  he  had  not  been  afraid,  he  would  have  gone  bodk  and  pot 
it  out;  no  one  was  present  but  prisoner;  no  threats  or  prom- 
ises made  by  me;  this  conversation  was  after  his  oommitcaeot 
trial — same  day;  he  was  chained ;  I  was  acting  as  constable ; 
Mr.  Henry  Sims  was  behind,  with  prisoner's  wife,  in  a  bii|p- 
gy;  Judge  Battle  was  behind  in  a  baggy;  don't  know  ex* 
actly  how  &r  behind  the  others  were;  we  were  four  or  five 
miles  firom  Court  ground;  I  commenced  the  oonversalioo. 

CuLLES  L.  Battle,  sworn,  says:  I  know  ddendant;  I 
went  to  the  place  where  the  house  was  burned;  prisoner 
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800Q  brought  there ;  I  told  Mr.  Sims  I  would  like  to  talk 
with  prisoner;  we  walked  off  to  a  well  and  gat  down ;  I  asked 
him  if  he  knew  me,  he  said  he  did  not ;  I  asked  him  his  name; 
he  said  Allen  Sfollings;  I  said  to  him  that  I  had  been  called 
upon  to  inv^estigate  the  case;  and  if  he  knew  anything  about 
it  I  would  be  glad  if  lie  would  tell  me,  that  I  wanted  noth- 
ing bat  the  truth,, and  the  naked  truth,  that  only;  I  then  said 
to  him,  Allen,  don't  feel  intimidated ;  you  shall  not  be  hurt, 
I  am  an  officer;  he  said  he  knew  who  burned  the  house;  he 
said  one  Calvin  Brown,  and  another  negro,  whose  name  I 
don't  recollect,  burned  tlie  house;  I  asked  him  if  they  had 
any  reasonjrif  they  had  anything  against  Mr.  SitoB  that  made 
them  burn  the  house;  I  think  he  said  Calvin  Brown  was  his 
wife's  brother,  and  was  there  about  Christmas,  and  asked  him 
if  he  had  got  anything  from  Mr.  Sims  for  the  past  year,  and 
he  said  that  he  had  not ;  he,  Calvin  Brown,  replied,  that,  if 
I  live  with  a  man  for  a  year  and  get  nothing  for  it,  I  will 
make  him  suffer  for  it;  I  asked  him  where  Calvin  lived,  and 
he  said  down  about  Dawson ;  1  asked  him,  where  wei'e  you 
when  the  house  was  burned ;  he  said  he  was  in  the  yard,  near 
the  house;  I  asked  him  how  did  he  set  the  house  on  fire;  he 
said  that  he  went  in  at  the  window,  by  a  trough — won't  be  cer- 
tain he  said  a  trough ;  I  asked  him  what  did  he  do  then ;  he  said 
he  carried  in  a  bottle  of  spirits  of  turpentine,  and  some  matches  i 
he  sftid  that  he  then  took  spirits  of  turpentine  and  sprinkled 
it  over  the  wood  in  the  box,  and  some  over  the  walls,  and 
touched  a  match  to  it;  he  said  Calvin  Brown  did  that ;  I  asked 
him  how  &r  he  was  from  the  house ;  he  said  about  six  or  eight 
feet  firom  the  window ;  how  long  had  they  been  in  the  settle- 
ment, I  asked ;  he  answered  two  or  three  days ;  1  asked  him  if 
they  lay  in  ambush,  or  hid  only;  he  said  he  did  not  know;  I 
asked  if  anybody  saw  them  but  him;  he  didn't  know;  he  said 
that  he  fed  them  that  morning;  I  asked  him  where  his  wife  was, 
if  she  saw  them ;  not  as  he  knew  of,  he  answered;  I  asked 
where  his  wife  was  when  they  eat  breakfast;  the  reply  was,  she 
was  at  the  white  folk's  house ;  he  said  she  had  gone  to  church 
or  meeting  at  the  time  of  the  burning;  he  went  with  his  wife 
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part  of  the  way  to  church,  that  morning,  and  that  when  he 
came  back  was  the  time  the  house  was  burned;  I  said  to  him, 
Allen,  this  is  a  grave  charge  that  you  have  preferred  against 
one  of  your  fellows;  I  said  to  him,  it  is  but  a  short  distUKse 
to  DawBon,  I  shall  have  to  have  Calvin  Brown  brought,  and 
have  you  fece  to  face;  I  got  upon  my  feet  then,  and  told  him 
I  would  have  to  attend  to  this  matter;  I  said  to  him,  Allen, 
do  you  intend  to  stand  to  what  you  now  state ;  he  replied,  joa 
can  put  it  on  me  if  you  wish ;  I  replied,  Allen  I  don't  want 
to  put  it  upon  anybody ;  I  then  started  to  leave  him  to  walk 
off;  he  said  I  wonH  put  it  upon  them  any  longer;  I  said,  Al- 
len what  do  you  mean  ?    Do  you  mean  to  say  they  didn't 
burn  the  house?    He  said  that  was  what  he  meuit;  I  says 
Allen,  tell  me  who  burned  the  house,  you  say  you  had  it 
burned?    He  replied,  1  done  it  myself;  I  asked  him  if  he 
burned  it  in  like  manner  as  he  had  described  the  others,  and 
he  said  he  had;  I  asked  him,  Allen  what  made  you  do  it?  He 
said  his  wife  was  the  cause  of  it;  I  asked  him  if  there wasor 
had  been  any  difficulty  between  Mr.  Sims  and  his  wife>  he 
said  Mr.  Sims  had  whipped  his  wife's  little  son — the  boy  was 
not  his — and  she  said  that  Mr.  Sims  would  be  sorry  for  it; 
I  believe  that  closed  the  matter  at  that  time;  I  walked  off; 
after  that  I  put  him  upon  his  trial,  and  asked  htm  if  he  ww 
guilty  or  not  guilty,  and  he  replied,  ''guilty.''    No  threals 
were  made  to  induce  the  confession;  no  promises  were  made; 
the  investigation  was  as  -feir  as  ever  I  saw ;  I  readied  lliere 
about  eight  o'clock  a.  m.;  hardly  anybody  was  there  then; 
the  prisoner  was  brought  in,  in  about  thirty  minuteSy  I  tiiink; 
two  or  three  brought  him;  I  did  notseeanyohunontliewcH 
man ;  the  most  that  I  heard  was  that  it  was  a  gteat  loss,  and 
the  perpetrators  ought  to  be  brought  to  justice ;  I  said  to  bim, 
don't  be  intimidated,  Allen,  no  one  shall  hurt  you,  or  words 
to  that  eflfect,  that  I  was  an  officer,  and  had  oome  to  inTestH 
gate  the  matter ;  when  he  got  through  telling  aboot  GkdTiB 
Brown,  I  got  up  and  asked  him  if  he  intended  to  staad  fay 
what  he  had  said;  I  did  not  tell  him  it  would  be  better  Ibr 
him  to  tell  all  he  knew  about  it;  at  the  beginning  I  todd  his 


ATLANTA,  JANUARY  TERM, ^  1873.         579 

,  II,  I  ^^^1  '- 

Stallings  r«.  The  State  of  Georg;ift. 

to  tell  all  he  knew  about  it;  I  may  have  told  him  it  would 
be  better  for  him  to  tell  about  it;  I  told  him  I  want^  to 
know  the  whole  truth  about  it;  at  the  time  I  had  the  conver- 
sation with  Allen  I  had  not  issued  the  warrant;  I  then  issued 
a  warrant  and  put  him  upon  his  trial^  and  he  then  said  he  was 
guilty. 

J.  S.  Allen,  sworn,  says :  I  know  defendant ;  this  is  the 
second  time  I  have  ever  seen  him ;  I  had  a  conversation  with 
him,  others  being  present,  the  day  he  was  put  in  jail ;  I  got 
to  talking  with  him  about  burning  this  house;  he  confessed 
that  he  did  it,  and  told  how  he  did  it;  Major  Baldwin  was 
talking  to  him ;  no  promises  or  threats  were  made  to  him ;  he 
said  he  was  free  to  tell  all  about  it  as  he  was  in  the  custody  of 
the  law ;  Major  Baldwin  commenced  the  conversation,  several 
were  present,  Mr.  Meadows,  ilr.  Barnes,  Judge  C.  L.  Battle 
and  others;  Mr.  Baldwin  told  him  he  was  free  (o  tell  all  he 
knew  about  it,  that  nobody  could  hurt  him,  that  there  was  no 
danger  of  his  being  hurt  then ;  this  was  about  a  half-hour  after 
he  was  put  in  jail ;  Major  Baldwin  was  a  Justice  of  the  Peace 
at  (hat  time. 

At  the  conclusion  of  the  evidence  for  the  prosecution,  the 
defendant  moved  to  exclude  all  confessions  from  the  consider- 
ation of  the  jury.  The  motion  was  overruled  by  the  Court, 
and  the  defendant  excepted. 

The  evidence  in  reference  to  the  occupation  of  the  house 
shows  that  W.  G.  Sims  and  his  wife  left  the  place  about  9 
o'clock  A.  M.,  on  the  day  of  the  burning,  and  went  to  Quebec, 
about  two  and  a  half  miles  distant,  to  church.  There  is  no 
evidence  that  any  one  was  in  the  house  or  on  the  lot  at  the 
time  of  the  arson. 

The  Court  charged  the  jury  as  follows,  to-wit :  "  Arson  is 
the  malicious  and  willful  burning  of  the  house  or  out-house 
of  another.  The  defendant  is  charged  in  this  bill  of  indict- 
ment wth  the  willful  and  malicious  burning  of  the  occupied 
rl  welling  house  of  Robert  (?)  Sims,  in  this  county,  daring  the 
month  of  June  of  this  year.    There  are  three  important  ques- 
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tioDS  of  law  which  it  is  necessary  that  you  should  understand 
before  you  can  well  make  up  your  verdict: 

''1st.  It  is  necessary  that  the  proof  should  satisfy  you  beyond 
a  reasonable  doubt  that  the  house  was  feloniously  burned,  that 
is  to  say,  not  accidentally  burned,  but  was  burned  by  some 
one  with  the  intention  of  burning  it.  When  a  dwelling  house 
is  burned  the  law  presumes  that  it  was  accidentally  burned, 
and  before  you  can  convict  any  one  upon  his  confession,  no 
matter  how  clear,  full  and  satisfactory  the  confession^  nor  how 
freely  and  voluntarily  made,  you  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  house  was  not  accidentally  burned, 
but  was  burned  by  some  one  intentionally.  If  you  are  not 
satisfied  on  this  subject  beyond  a  reasonable  doubt,  you  will 
have  to  acquit  the  defendant,  no  matter  if  he  has  freely  and 
voluntarily  confessed  it. 

''It  may  bean  inquiry  in  your  minds,  how  is  this  &ct, 
whether  or  not  the  house  was  feloniously  burned,  to  be  ar- 
rived at,  if  there  is  an  absence  of  positive  proof?  The  only 
rule  I  can  give  you  is  this :  The  object  of  all  evidence  is  the 
ascertainment  of  truth;  absolute  certainty  is  not  attainable; 
moral  and  reasonable  certainty  is  all  that  can  be  expected  in 
legal  investigations.  If,  applying  this  rule,  you  are  morally 
and  reasonably  certain  that  the  house  was  feloniously  burned, 
then  the  next  inquiry  is:  Did  the  defendant  commit  the 
deed?  In  arriving  at  a  conclusion  on  this  question  you  have 
before  you  all  the  fitcts  and  circumstances,  and  the  confesBions 
of  the  defendant.  ^ 

"Confessions  of  guilt  should  be  received  with  g^reat  cantioQ. 
To  make  a  confession  admissible,  it  must  have  been  volunta- 
rily made  without  being  induced  by  another  by  the  slightest 
hope  of  benefit  or  the  remotest  fear  of  injury.  If  it  appears 
from  all  the  circumstances  attending  the  confession  that  it  was 
voluntarily  made,  that  there  was  not  the  slightest  h(^  of 
benefit  held  out  to  him,  nor  the  remotest  fear  of  injury  oper- 
ating on  his  mind,  that  neither  hope  nor  fear  induced  the  con- 
fession, then  you  will  receive  it  as  evidence,  and  give  it  due 
weight    But  if  you  do  not  believe  that  the  confessions  were 
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freely  and  voluntarily  made,  that  he  made  them  under  the  in- 
fluence of  even  the  slightest  hope  of  benefit,  or  was  moved  to 
make  them  from  the  remotest  fear  of  injury,  then  you  will 
have  to  reject  the  confession  entirely  from  your  consideration, 
and  if  you  should  reject  the  evidence,  and  there  is  not  evi- 
dence enough  without  them  to  convict,  you  will  acquit  the 
prisoner.  '  If  you  believe  that  the  confessions  were  freely  and 
voluntarily  made  without  the  slightest  hope  of  benefit  or  the 
remotest  fear  of  injury, .  you  will  then  consider  another  legal 
proposition,  which  is  this :     A  confession  alone,  uncorrobora- 
ted by  other  evidence,  will  not  justify  a  conviction.     There 
must  be  other  evidence  besides  the  confession.     What  is  that 
other  evidence?    The  answer  is  two  things:     1st.  The  burn- 
ing of  the  occupied  dwelling  house  of  Sims?    2d.  The  felon- 
ious burning.     If  these  two  iacts  are  proven  to  your  satisfac- 
tion, then  there  is  no  need  of  other  corroborating  evidence. 
The  corroborating  evidence  may  be  strengthened  by  proof  of 
the  presence  of  the  prisoner  at  or  near  the  burning  dwelling, 
at  or  about  the  time  of  the  breaking  out  of  the  fire,  contra- 
dictory statements  about  being  at  other  places  at  the  time  of 
the  fire,  if  proven,  or  strange  conduct  at  the  church,  if  proven, 
and  other  facts  and  circumstances  may  be  considered  in  the 
investigation,  and  they  may  or  may  not  strengthen  the  corrob- 
orating evidence,  if  any. 

''If  a  confession  of  guilt  is  freely  and  voluntarily  made 
without  the  slightest  hope  of  benefit  or  the  remotest  fear  of 
injury,  if  everything  about  them  appears  fair,  there  is  no  legal 
reason  why  they  should  not  be  received  by  the  jury,  and  a 
verdict  of  guilty  found  upon  them.  You  should  not  reject 
the  confessions  simply  because  they  were  made  before  a  mag- 
i.strate,  nor  because  the  defendant  was  in  chains  and  under  ar- 
rest. 

'' Something  more  than  this  is  necessary  before  you  can  reject 

the  confession,  unless  you  believe  that  these  things  operated 

iindnly  upon  the  mind  of  the  prisoner,  and  induced  him  to 

j7iake  an  involuntary  confession.    This  rule  of  law  is  lo  gov- 

e'lm.     There  must  have  been  the  slightest  hope  of  benefit  held 
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oat  to  him  or  the  remotest  fear  of  injmy  moving  him  to  ooa- 
less,  be&re  yoa  can  reject  the  confessions.  If  yon  do  not  be- 
lieve that  the  occupied  dwelling  house  of  Sims  was  burned, 
and  that  it  was  feloniously  burned^  you  will  find  the  defend- 
ant not  guiltjy  and  if  you  believe  that  it  is  was  burned^  aod 
that  it  was  feloniously  burned,  yet,  if  you  believe  that  the 
confessions  were  freely  and  voluntarily  made,  if  there  is  no 
other  supporting  evidence,  you  will  find  the  defendant  not 
guilty.  But  if  you  believe  that  the  .occupied  dwellii^  house 
of  Sims  was  burned,  and  that  it  was  feloniously  burned,  and 
that  the  defendant  has  confessed  the  crime,  and  that  the  con- 
fessions were  freely  and  voluntarily  made,  you  will  find  him 
guilty." 

The  jury  returned  a  verdict  of  guilty,  and  reoomm^cd 
the  defendant  to  the  mercy  oi  the  Court 

The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

Ist.  Because  the  Court  erred  in  refusing  to  exclude  the 
aforesaid  confessions  from  the  consideration  of  the  juiy. 

2d.  Because  the  Court  erred  in  itB  charge  to  the  jury  upon 
the  subject  of  confessions. 

3d.  Because  the  verdict  was  contnuy  to  the  law  and  the 
evidence. 

The  motion  was  overuled,  and  the  defendant  excepted  upon 
each  of  the  grounds  aforesaid. 

The  Court  sentenced  the  defendant  to  be  hung.  Wh^^ 
upon  he  moved  to  arrest  the  judgment  of  the  Court  upon  the 
ground  that  the  jury  had  in  their  verdict  recommended  bim 
to  the  mercy  of  the  Court  The  motion  was  overroled,  and 
the  defendant  excepted,  and  now  assigns  error  upon  each  of 
the  grounds  aforesaid. 

B.  B.  Hinton;  C.  B.  Hudson;  E.  H.  Wobriu.;  C.  T. 
Goods,  for  plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General;  W.  A.  Kamkiss,  £br  the 
State. 
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Warneb,  Chief  Justice. 

1.  The  defendant  was  indicted  for  the  offense  of  arson,  and 
charged  with  burning  the  occupied  dwelling  house  of  W.  G. 
Sinis,  on  his  plantation,  in  the  county  of  Schley.  On  the 
trial  the  jury  found  the  defendant  guilty,  and  recommended 
him  to  the  mercy  of  the  Court.  The  defendant  made  a  mo- 
tion for  a  new  trial  on  the  several  grounds  set  forth  in  the 
record,  which  was  overruled,  and  the  defendant  sentenced  to 
be  executed.  Exceptions  were  filed  to  the  refusal  of  the 
Court  to  grant  the  new  trial,  and  the  case  is  brought  before 
this  Court  for  review.  We  find  no  error  in  admitting  the 
confessions  of  the  defendant  to  be  submitted  to  the  jury,  nor 
in  the  charge  of  the  Court  in  relation  thereto.  The  confes- 
sions of  the  defendant  were  shown  to  the  Court  to  have  been, 
prima  facie,  at  least,  freely  and  voluntarily  made,  and  it  was 
not  error  in  the  Court  in  submitting  the  same  to  the  jury, 
under  its  charge,  as  to  the  law  applicable  thereto,  leaving  them 
to  give  such  weight  and  credit  to  the  defendant's  confessions 
as  they  might  believe  them  entitled  to. 

2.  The  4311th  section  of  the  Code  declares,  that  the  will- 
ful and  malicious  burning  of  an  occupied  dwelling  house  of 
another,  on  a  farm  or  plantation,  or  elsewhere,  shall  be  pun- 
ished with  death,  but  the  punishment  may  be  commuted  in 
conforraity  with  the  provisions  of  section  4257,  of  this  Code, 
The  4257th  section  provides  that  the  punishment  of  death  for 
raurder  may  be  commuted  by  the  sentence  of  the  presiding 
Judge,  when  the  conviction  is  founded  solely  on  circumstan- 
tial evidence,  or  if  the  juiy  trying  the  traverse  shall  so  rec- 
ommend.    Now  the  question  is,  what  is  the  proper  construc- 
tion U>  be  given  to  the  4311th  section  of  the  Code,  which 
puDiabeo  the  offense  of  burning  an  occupied  dwelling  house 
ivith  death?    Does  it  contemplate  that  the  conviction  must 
be  on  circumstantial  evidence  alone,  or  does  it  contemplate 
that  if  the  jury  trying  the  traverse  shall  recommend  that  the 
defendant  be  imprisoned  in  the  penitentiary  for  life,  the  pen- 


684         SUPREME  COURT  OF  GEORGIA. 

Stallings  vs.  The  State  of  Georipa. 

alty  shall  be  commuted?  This  question  is  not  entirely  finee 
of  doubt  and  difficulty.  The  4220th  section  of  the  old  Code  is 
the  same  as  the  4257th  section  of  the  new  Code,  which  the  Act 
of  13th  December,  1866,  refers  to;  the  provisions  of  which  lat- 
ter Act  are  substantially  embodied  in  the  4311th  section  of 
the  new  Code.  As  the  law  stood  in  the  old  Code,  section 
4275,  the  burning  of  the  dwelling  house  of  another,  on  a 
fiirm  or  plantation,  was  punished  by  imprisonment  in  the  pen* 
itentiary.  By  the  Act  of  the  8th  of  March,  1866,  the  bom- 
ing  of  an  occupied  dwelling  house  of  another,  on  a  farm  or 
plantation,  was  punished  with  death. 

3.  We  have  shown  that  the  4220th  section  of  the  old  Code 
and  the  4257th  section  of  the  new  Code  are  the  same  in  rela- 
tion to  the  commutation  of  the  death  penalty  for  murder  wboe 
the  conviction  for  that  particular  specified  offense  is  founded 
solely  on  circumstantial  evidence.     Then  comes  the  Act  of 
13th  December,  1866,  which  declares  that  in  aUcoMs  in  which 
the  penalty  prescribed  by  law  for  any  offense  is  death,  the  sen- 
tence may  be  commuted  in  conformity  with  the  provisions  of 
the  4220th  section  of  the  Code.     It  was  not  intended  to  change 
the  law  in  relation  to  the  offense  of  murder;  that  was  already 
provided  for,  but  the  intention  was  to  extend  the  provisions 
of  that  section  to  all  offenses  punishable  with  death,  otlier  than 
murder,  that  is  to  say,  in  all  cases,  other  than  murder,  where 
the  punishment  is  death,  and  the  jury  shall  recommend  that 
the  defendant  be  punished  by  imprisonment  for  life  in  the 
penitentiary,  the  presiding  Judge  may  commute  the  sentence 
of  death,  as  provided  in  the  4220th  section  of  the  old  Code, 
and  the  4257th  section  of  the  new  Code.     It  will  be  observed 
that  the  Act  of  13th  December,  1866,  is  silent  upon  the  sub- 
ject of  circumstantial  evidence,  but  declares,  that  in  aU  easet 
in  which  the  penalty  of  death  is  prescribed  by  law  for  any 
offense^  the  sentence  may  be  commuted  in  conformity  with  the 
sections  4220,  4257  of  the  old  and  new  Code.     AVhatever 
doubts  may  exist  in  our  minds  as  to  the  proper  construction 
to  be  given  to  the  Act  of  13th  December,  1866,  subetantially 
embodied  in  the  4311th  section  of  the  new  Code,  we  yield 
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them  in  favorem  mtoBj  and  hold  and  decide  that  it  was  the 
duty  of  the  Court  below  on  the  trial  of  the  defendant  in  this 
case,  to  have  charged  the  jury,  that  they  could  by  their  ver- 
dict, if  they  thought  it  proper  to  do  so,  recommend  that  the 
defendant  be  punished  by  imprisonment  in  the  penitentiary 
for  life,  and  that  it  was  error  in  the  Court  in&iling  to  so 
chaige  them,  and  if  they  had  so  recommended,  then  it  would 
have  been  the  duty  of  the  Court  to  have  commuted  the  pen- 
alty in  accordance  therewith.    Such,  in  our  judgment,  is  the 
proper  construction  to  be  given  to  the  Act  of  13th  December, 
1866,  it  being  the  true  intent  and  meaning  thereof  that  the 
death  penalty  should  be  commuted  in  all  cases,  other  than 
murder,  whenever  the  juiy  trying  the  traverse  should  so  rec- 
ommend, as  provided  in  cases  of  a  conviction  for  murder 
founded  solely  on  circumstantial  evidence,  in  the  4220th  and 
and  4257th  sections  of  the  old  and  new  ^ode.    In  our  judg- 
ment the  verdict  of  the  jury  was  contrary  to  law,  in  this, 
that  the  evidence  does  not  sufficiently  establish  the  &ct  that 
the  dwelling  house  was  occupied  at  the  time  it  was  burned. 
This  was  an  essential  element  to  constitute  the  offense,  and  as 
it  may  be  punishable  with  death,  unless  the  penalty  should 
be  commuted  by  the  recommendation  of  the  jury,  it  ought  to 
be  clearly  proved. 

4.  The  evidence  that  the  house  was  occupied  at  the  time  it 
was  burned,  is  a  matter  of  inference,  rather  than  of  positive 
proof,  from  the  evidence  disclosed  in  the  record. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Vol.  zltii.  88. 
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Sirrine  m.  The  Southw«8t«rn  Railroad  Company. 

William  Sirrike,  administrator^  et  aLy  plaintiff  in  error,  i». 
The  Southwestern  Eailroad  Company,  defendant  m 
error. 

(MoKTOOMXBT,  Judge,  was  proTidentiaUy  prevented  firom  preeidinc  in  tkis  om.} 

Under  the  provisions  of  the  Act  of  1871,  the  Superior  Coort  is  aathor* 
ized  to  appoint  an  auditor  to  investigate  the  matters  of  accoantf  if  in 
its  diacretion  the  case  shall  require  it.     (R«) 

Appointment  of  auditor.  Before  Judge  Clark.  Sumter 
Superior  Court.    November  Term,  1872. 

The  Southwestern  Eailroad  Company  brought  complaint 
against  William  Sirrine,  as  administrator  upon  the  estate  of 
Hawkins  H.  Nunn,  deceased,  as  principal,  and  William  W. 
Barlow  and  Wade  J.  Barlow,  securities,  on  a  bond  made  by 
said  Nunn,  on  June  14th,  1857,  in  the  sum  of  $10,000  00, 
conditioned  for  the  faithful  discharge  of  his  duties,  as  agent 
of  said  railroad  company  at  Americus,  and  for  a  full  accoant 
of  all  property,  moneys,  etc.,  received  by  him  as  such  agent 
Pending  the  litigation  the  plaintiff  petitioned  for  the  appoint- 
ment of  an  auditor,  upon  the  ground  tliat  the  suit  involved 
the  account  of  Nunn,  as  agent  as  aforesaid,  for  a  number'  of 
years,  of  a  large  and  complicated  nature. 

The  Court  appointed  Philip  Cook  auditor,  in  accordance 
with  the  prayer  of  the  petition.  Whereupon  defendants  ex- 
cepted and  assign  said  ruling  as  error. 

C.  T.  GroODE ;  W.  A.  Hawkins,  for  plaintiffs  in  error. 

R.  F.  Lyon;  N.  A.  Smith,  for  defendant. 

Warner,  Chief  Justice. 

The  error  complained  of  in  this  case  is  the  appointment  of 
an  auditor  to  audit  the  accounts  of  the  defendant's  intestate, 
who,  and  his  securities,  were  sued  on  the  bond  of  the  intcB^te 
as  the  agent  of  the  plaintiff,  alleging  as  a  breach  thereof^Vat 
the  defendant's  intestate  had  received  divers  sums  of  money 
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as  saefa  agent,  which  he  had  not  aocotinted  for  and  paid  over 
to  the  plaintiff.  ^Under  the  provisions  of  the  Act  of  1871, 
the  Court  is  authorized  to  appoint  an  auditor  to  investigate 
matters  of  account,  if  in  its  discretion  the  case  shall  require  it. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Hines  &  Hobbs,  plaintiffs  in  error,  .V8.  H.  I.  Kimball  & 
Company,  and  Roland  B.  Hall,  claimant,  defendants  in 
error. 

When  there  is  a  levy  of  an  attachment  and  a  claim,  the  claimant  majr 
move,  up^n  the  motion  docket,  to  dismiss  the  attachment  for  any  good 
cause  of  ol)jections  thereto. 

When  an  attachment  itffidavit  stated  that  H.  I.  Kimball  k  Company,  said 
firm  composed  of  Hannibal  L  Kimball  and  certain  pnrties  unknown 
to  the  deponent,  are  justly  indebted,  etc.,  and  that  said  Hannibal  I. 
Kimball  k  Corapauy  abscondn  :    ^^ 

Held,  That  this  was  a  sufficient  affidavit  on  which  to  issue  an  attachment 
against  the  effects  of  H.  L  Kimball  k  Company. 

Attachment.  Claim.  Affidavit.  Before  Judge  Strozier. 
Dtiugherty  Superior  Court.     October  Term,  1872. 

Hines  &  Hobbs  sued  out  an  attachment  against  H.  I.  Kim- 
ball A  Company,  upon  an  affidavit  to  the  effect  "that  Hanni- 
bal I.  Kimball  &  Company,  said  firm  composed  of  said  Han- 
nibal I.  Kimball,  and  certain  parties  unknown  to  deponent, 
are  indebted  lo  said  firm  of  Hines  &  Hobbs  in  the  sum  of  five 
thousand,  fiv^e  hundred  and  thirty-seven  dollars  and  seventy- 
five  cents,  ($5,537  75)  and  that  said  Hannibal  I.  Kimball  & 
Company  absconds."  The  attachment  was  levied  upon  certain 
personalty  as  the  property  of  defendants,  which  was  claimed  by 
Roland  B.  Hall.  Upon  the  trial  of  the  issue  formed  by  said 
claim,  a  motion  was  made  to  dismiss  the  attachment,  which 
was  sustained  upon  the  following  grounds,  to-wit: 

Ist.  Because  the  attachment  affidavit  was  insufficient  to 
sustain  an  attachment  either  against  H.  I,  Kimball  or  H.  I. 
Kimball  &  Company. 
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2d.  Because  an  attachment  affidavit  is  not  amendable. 
3d.  Because  a  claimant  to  property  levied  on  under  attach* 
ment  is  such  a  party  in  interest  as  can  make  such  a  motion. 
Whereupon  plainti£&  excepted^  and  assign  said  ruling  as 

« 

error.  , 

HiNES  &  HoBBSy  for  plaintifis  in  error. 
Smith  &  Jones;  B.  F.  Lyon^  for  defendants. 

McCay,  Judge. 

Without  question^  a  claimant  may  attack  the  phuntiff's 
judgment  for  any  thing  which  makes  it  void.  He  may  do 
this  even  collaterally  on  the  trial  of  the  claim.  So^  too,  does 
it  seem  to  us  he  can  do  it  directly  by  a  motion  in  the  Court 
of  its  origin:  Revised  Oode^  sections  3534,  3535,  3538.  We 
do  not  think  this  attachment  void.  It  sets  forth  that  H.  I. 
Kimball  &  Company  are  indebted;  that  H.  I.  Kimball  & 
Company  are  a  firm  of  which  the  partners  are  H.  I.  Kimball 
and  other  persons  to  the  affiant  unknown,  and  that  H.  L 
Kimball  &  Company  abscond. 

It  is  said  that  this  is  only  saying  that  H.  I.  Kimball  ab- 
sconds, since  it  is  impossible  that  the  affiant  can  swear  that 
the  firm  absconds,  when  he  knows  none  of  the  firm  but  H.  I. 
KimbalL  But  this  is  not  clear.  He  may  well  know  that  H. 
I.  Kimball  and  various  other  persons,  some  of  whom  were  his 
partners,  have  all  gone,  and  yet  not  be  able  to  say  distinctly 
which  ones  of  the  lot  were  the  partners.  He  swears  that  the 
firm — ^all  of  it,  has  absconded.  This  may  be  true,  it  may  not 
But  if  the  affidavit  is  admitted,  as  it  must  be  on  a  demurrer, 
we  think  it  is  sufficient.  It  swears  all  that  the  law  requires — 
the  existence  of  the  debt  and  of  the  firm,  and  that  the  firm  ab- 
sconds. 

Judgment  reversed. 
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Peteb  Black,  alias  Williams,  plaintiff  in  error,  vs.  The 
State  of  Georgia,  defendant  in  error. 

■ 

(MoxTOOMSBT,  Jndffe,  was  proridentially  prevented  from  presiding  in  this  oaae.) 

1.  When  a  motion  to  continue  on  account  of  the  absence  of  a  material  wit- 
ness was  made  and  refused,  and  It  appears  by  the  certificate  of  the 
Judge  that  the  witness  was,  by  order  of  the  Judge,  brought  into  Court 
and  was  present  during  the  trial,  but  was  not  used  by  the  defendant : 

ffddf  That  there  was  no  ground  for  a  new  trial,  and  that  this  Court  will 
presume  nnder  the  certificate  of  the  Judge  that  the  presence  of  the 
witness  was  with  the  knowledge  of  the  prisoner. 

2.  The  verdict  in  this  case  is  not,  under  the  evidence  set  forth  in  the 
record,  so  contrary  to  the  evidence  as  to  justify  this  Court  in  granting 
a  new  trial. 

8.  Upon  motions  to  set  aside  the  verdicts  of  juries,  the  discretion  exer- 
cised by  the  Judges  of  the  Superior  Courts  exercise  a  large  element 
in  their  consideration  in  this  Court     (R.) 

Criminal  law.  Assault  with  intent  to  murder.  Continu- 
ance. Before  Judge  Strozieb.  Sumter  Superior  Court 
April  Adjourned  Term,  1872. 

Peter  Black,  alias  Peter  Williams,  was  put  upon  trial  for 
the  offense  of  an  assault  with  intent  to  murder,  upon  the  per- 
son of  one  S.  Fleishman,  alleged  to  have  been  committed  with 
a  hickory  club  and  a  large  knife,  on  December  28th,  1871. 
The  defendant  pleaded  not  guilty. 

When  the  case  was  called,  defendant  moved  for  a  continu- 
ance on  account  of  the  absence  of  Mollie  Davenport,  a  mate- 
rial witness  for  the  defense,  by  whom  he  expected  to  prove 
that  the  premises  whereon  the  difficulty  occurred  between  him 
and  prosecutor  were  rented  and  controlled  by  defendant  at  the 
time.  The  formal  showing  as  to  her  having  been  served  with 
a  subpoena,  etc.,  was  duly  made. 

The  motion  was  overruled  and  the  defendant  excepted. 

To  this  ground  of  exception  the  presiding  Judge  attaches 
the  following  note:  "After  the  Court  had  overruled  the  motion 
for  a  continuance,  the  Court  sent  and  brought  in  said  Mollie 
Davenport,  and  she  was  in  Court  during  the  trial,  but  was 
not  introduced  by  the  defendant.'' 

The  following  evidence  was  introduced  for  the  prosecution : 
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S*  Fleishman^  sworn :  On  December  28th,  in  the  evening, 
S.  Cohen  we&t  to  Orange  Laramore's  house  to  see  about  some 
carpenter  work ;  witness  accompanied  him  ;  when  witness 
entered  the  house  the  room  was  rather  dark ;  two  women  were 
in  the  room;  asked  if  Orange  was  at  home;  they  said  not; 
asked  the  woman  on  the  right  hand  of  the  fire-place  which 
was  Orange's  wife;  asked  her  where  Orange  went  to,  where 
he  was.  While  witness  was  talking,  defendant  came  out  of 
a  dark  comer  and  attacked  Cohen  and  struck  him  on  the  head 
wiih  a  green,  heavy  stick,  saying  "you  know,  you  know;" 
the  stick  was  heavy  enough  to  kill  a  mule;  thinks  it  was  a 
hickory  stick;  cannot  tell  the  exact  size;  hearing  the  stick 
striking  and  the  words  "you  know,"  witness  turned  roimd 
when  he  hit  him  over  the  head  with  the  stick ;  witness'  head 
commenced  to  bleed;  said  he  intended  to  kill  every  white  son 
of  a  bitch  down  there.  This  occurred  in  Sumter  county,  on 
the  property  of  Dr.  Holloway.  Cohen  told  witness  that  he 
had  been  down  there  before  and  defendant  had  run  him  off; 
did  not  go  down  there  to  see  the  women;  had  never  been 
there  before;  witness  feared  a  difficulty;  any  time  witness  goes 
out  he  prepares  himself;  witness  did  not  draw  his  pistol 
till  defendant  had  struck  him  two  or  three  times;  then  wit- 
ness shot  him  twice;  did  not  rush  on  defendant  when  he  struck 
Cohen ;  did  not  know  anything  about  defendant's  keeping 
Julia;  it  was  about  nine  o'clock  at  night,  or  after;  witness 
hit  defendant  when  he  shot;  witness  was  up  the  next  day  but 
was  no  account  for  business ;  the  stick  was  heavier  than  a  broom 
stick. 

Julia  Worrill,  sworn :  Witness  lived  on  a  place  that  be- 
longed to  Dr.  Holloway ;  Orange  rented  from  Dr.  Holloway 
and  witness  rented  from  him.  One  night  Mr.  Cohen  oftme 
down  there  when  witness  and  defendant  were  off  talking; 
defendant  asked  him  what  he  was  doing  there;  said  he  wanted 
to  see  Orange;  defendant  said  he  should  not  go  in  there.  Mr. 
Cohen  said  he  should^  because  witness  lived  there  and  had 
told  him  that  he  could  come  in.  Orange  went  off  with  de- 
fendant.   The  second  time  Mr.  Cohen  came  Mr.  Fleiabinan 
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was  with  him ;  they  opened  the  door  and  asked  where  Orange 
was;  defendant  said  '' that-  man  took  him  off;"  defendant  then 
struck  Mr.  Fleishman ;  he  had  no  control  over  the  house ; 
was  only  a  visitor;  came  to  see  witness;  never  saw  Fleishman 
before;  he  said  nothing  to  witness;  only  asked  where  Orange's 
wife  was;  defendant  struck  Mr.  Cohen  first.  Fleishman  did 
not  shoot  until  after  defendant  struck  him ;  he  had  his  back 
towards  defendant  when  he  was  struck;  he  was  talking  to 
Orange's  wife.  The  stick  with  which  Fleishman  was  struck 
was  large  enough  to  kill  a  mule  if  the  blow  was  sufficiently 
hard. 

The  defendant  introduced  no  testimony.  The  jury  returned 
a  verdict  of  guilty.  Whereupon  the  defendant  moved  for  a 
new  trial,  beoBuise  the  Court  erred  in  overrulilig  the  motion  for 
a  continuance,  and  because  the  verdict  was  contrary  to  the 
law  and  the  evidence.  The  motion  was  overruled  and  the 
defendant  excepted. 

Geohoe  W.  Wootbn;  C.  T.  Goode;  J.  A.  Ansley,  for 
plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General;  Fort  &  Hollis,  for  the 
State. 

McCay,  Judge. 

It  is  no  part  of  the  duty  of  this  Court  to  give  merely  theo- 
retical judgments.    Even  if  a  Judge  of  the  Superior  Court 
bas  committal  an  error,  yet,  .if  the  history  of  the  case  shows 
it  did  not  affect  the  rights  of  the  parties,  this  Court  will  not 
interfere  with  the  judgment.    Suppose  the  Judge  did  err  in 
x-efhsing  this  continuance.    We  do  not  say  he  did — ^yet,  the 
ipvitness  was  in  fiict  present  at  the  trial,  and  the  accused  lost 
xiothing  by  his  absence.     We  are  free  to  say  that  we  see  some 
circumstances  in  the  evidence  in  this  case  that  go  to  miti- 
^ate  the  offense  of  which  the  accused  is  charged.    But  as  we 
liave  so  often  said,  this  Court  is  not  a  jury.    Nor  is  it  a  Court 
o£  appeal  from  the  verdict  of  a  jury.    The  theoty  of  out 
Iaw,  and  we  think   it  a  wise,  one,  leaves  the  decision  of 
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questions  of  fact  to  a  jury  of  twelve  men,  and  it  requires  from 
them  an  unanimous  verdict.    The  Court  ought  onlj  to  inter- 
fere with  that  verdict  when  it  discovers  mistake,  passion,  pre- 
judice, something  indicating  that  the  jury  have  not  fiurly  de- 
cided the  question.    A  mere  diflerence  of  opinion,  as  to  the 
general  result  of  the  testimony,  a  different  estimate  of  the 
truthfulness  of  the  witnesses,  is  not  a  proper  ground  for  anew 
trial.    More  especially  is  this  true  in  the  relation  Oiis  Court 
bears  to  a  verdict.    Our  jurisdiction  is  over  the  judgment  of 
the  presiding  Judge,  in  granting  or  refusing  a  new  trial.    If 
he  be  satisfied  with  the  verdict,  it  comes  to  us  with  the  addi- 
tional weight  of  his  refusal  to  exercise  the  discretion  given 
to  him  by  law,  in  cases  where  the  verdict  seems  to  be  con- 
trary to  the  weight  of  evidence,  and  if  he  grant  the  new  trial, 
the  verdict  comes  to  us  weakened  by  the  weight  of  his  discre- 
tion against  it    The  Judge  of  the  Superior  Court  occupies 
thus  an  important  place  in  a  discussion  here  over  a  motion  for 
new  trial.    For  the  purpose  of  finding  a  verdict,  the  juris- 
diction over  questions  of  &ct  is  exclusively  with  the  juiy. 
But  when  a  verdict  is  found,  and  is  complained  of  as  not  in 
accord  with  the  proof,  the  functions  of  the  Judge  of  the  Sa- 
perior  Court  are,  by  law,  to  be  exercised  in  the  case.    He 
hears  and  sees  the  witnesses.    He  is  present,  and  knows  some- 
thing of  the  unwritten  history  of  the  trial,  and  the  law  casts 
upon  him  not  only  a  right  but  a  duty  to  examine  the  case, 
and  form  his  own  conclusions.     This  it  is  his  imperative  du^ 
to  do  in  a  wise,  just,  &ir  spirit;  holding  the  scale  of  justice 
even,  and  to  grant  or  refuse  a  new  trial,  accordingly,  as  in  his 
judgment,  the  verdict  is  contrary  to  evidence  and  to  the  prin- 
ciples of  justice  and  equity/   This  Court  will  not  interfere, 
unless,  on  looking  at  the  whole  case,  we  are  satisfied  that  the 
Judge  has  himself  acted  hastily  and  without  a  due  oonsidera- 
tion  of  the  question  before  him. 

We  desire  to  impress  upon  the  Judges  of  the  Superior  Court 
the  importance  to  the  rights  of  the  parties,  and  to  the  pablic 
interest,  of  the  position  they  occupy  in  relation  to  verdicts 
of  juries^  and  to  say,  that  in  our  decisions  here  on  questioas 
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of  new  trial,  on  the  ftctSy  we  do  and  shall  consider  the  discre- 
tion they  have  exercised  a  large  element  in  the  question  as  it 
oomes  before  us. 

In  view  of  these  principles^  we  do  not  feel  authorized  to 
leveise  the  judgment  of  the  Judge  in  this  case. 

Judgment  affirmed. 


Duncan  &  Johnston,  plaintifis  in  error,  vs.  Gilbert  M. 

Stokes,  defendant  in  error. 

(MoirTooifKRT,  Judge,  was  proridentUlly  prerented  from  presiding  in  this  ease.) 

When  a  suit  was  brought  against  A  on  an  open  account  for  monies 
advanced  to  B,  which  it  was  claimed  A  was  liable  to  paj,  and  a  ver- 
dict was  had  in  favor  of  the  defendant,  and  subsequently  the  plaintiff 
in  the  suit  bronght  another  action  against  A  for  the  same  monies, 
chaiging  that  he  was  liable  to  pay  them,  by  reason  of  his  fraud  and 
deceit  practiced  on  the  plaintiff,  and  A  pleaded  the  former  judgment 
in  bar,  and  on  the  trial  the  same  evidence  and  no  other  was  offered  as 
bad  been  used  in  the  other  case : 

Held,  Tbat  it  was  not  error  in  the  Judge  to  charge  the  jury  that  if  they 
beliered  the  cause  of  action  now  sued  on  was  the  same  transaction  as 
was  investigated  in  the  former  trial  they  ought  to  find  for  the  defend- 
ant. 

New  trial.     Former  recovery.     Before  Judge  Clark. 
Lee  Superior  Court    November  Tcrm^  1872. 

Duncan  <&  Johnston  brought  case  against  Gilbert  M.  Stokes^ 
ailing  that  by  his  fraud  and  deceit  in  inducing  them  to  ad- 
vance money  to  Hunt  &  Bryan^  a  firm  engaged  in  the  plant- 
ing business,  allied  to  be  insolvent,  he  had  injured  and  dam.- 
aged  them  in  the  sum  of  $5,000  00. 

The   defendant  pleaded  former  recovery.    That  plaintifi 
had  at  a  former  term  of  the  Court  brought  an  action  of  com- 
plaint against  defendant  for  the  moneys  alleged  to  have  been 
advanced  by  them  to  said  firm  of  Hunt  &  Bryan,  which  re- 
sulted in  a'  verdict  for  the  defendant;  that  a  new  trial  was 
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awarded  by  the  Court,  which  decision  was  reversed  by  the 
Supreme  Court :  See  43  Georgia  Reports,  297. 

The  evidence  is  unnessary  to  an  understanding  of  the  de- 
cision. 

The  jury  returned  a  verdict  for  the  defendant.     The  plain- 
tiffs moved  for  a  new  trial  upon  the  following  grounds,  to-wit: 

Ist.  Because  the  Court  erred  in  charging  the  jury  as  follows 
''The  defendant  having  filed  and  set  up  a  plea  of  former  re- 
covery in  this  case,  and  it  appearing  by  evidence  that  this  is 
the  same  transaction,  and  the  evidence  being  the  same  that 
was  used  in  the  other  case  pleaded,  upon  which  it  is  admitted 
there  was  a  recovery  for  the  defendant,  and  it  is  insisted  be- 
cause the  other  case  was  an  action  ^ex  contractu*  the  judg- 
ment therein  does  not  bar  the  plaintiffs  from  maintaining  this 
action  which  is  for  a  tort.  I  charge  you,  that  if  you  believe 
this  is  the  same  transaction,  and  upon  the  same  evidence  em- 
braced and  used  in  the  other  case,  then  you  ought  to  find  a 
verdict  for  the  defendant.'^ 

2d.  Because  the  Court  erred  in  charging  the  jury  as  follows: 
"  That  if  the  plaintifis  in  the  other  case  had  the  right  to  sae 
for  a  tort,  and  instead  of  so  doing  waived  his  tort  and  sued  in 
assumpsit^  he  is  barred  by  his  election,  and  Jf  he  lost  in  that 
case,  he  cannot  maintain  this  action." 

The  Court  refused  a  new  trial^  and  plainlifls  excepted  upon 
each  of  the  grounds  aforesaid. 

Vason  &  Davis  ;  Hinbs  &  Hobbs,  for  plaintifi  in  error. 

W.  A.  Hawkins,  for  defendant. 

McCay,  Judge. 

The  first  action  in  this  case  was  assumpsit,  or  rather  oom- 
plaint  under  our  statutory  forms,  upon  ia  open  aooaunt.  In 
that  suit  the  plaintiffs  undertook  to  show  by  certain  lettere  and 
acts  of  defendant  that  he  had  promised,  or  that  firom  wbat  be 
had  done  the  law  implied  a  promise  to  pay  the  plaintiff'  ad- 
vances to  Hunt  &  Bryan.  The  jury  fi)und  against  them,  and 
this  Court  upheld  the  finding.    They  now  bring  a  suit  in  tort, 
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alleging  that  the  defendant,  by  his  deceit,  has  damaged  them  a 
certain  amount,  and  they  offer  precisely  the  same  evidence  they 
used  on  the  former  trial  to  sustain  their  declaration.  Is  the 
judgment  in  the  first  suit  a  bar?  We  think  it  is.  The  only 
ground  upon  which  it  can  be  contended  that  the  evidence  sus- 
tains the  charges  in  the  declaration  in  the  last  suit  is,  that  it 
proves  that  the  defendant,  by  his  acts  or  letters  led  the  plain- 
tiffs to  believe  he  would  pay  the  advances  to  Hunt  &  Bryan, 
that  is,  that  by  his  false  statements  and  acts  he  misled  the 
plaintiffs  into  that  belief. 

Now  it  does  not  and  cannot  make  any  difference  whether  a 
promise  is  in  words  or  acts.  If  the  defendant  did,  or  said, 
or  wrote  any  thing  from  which  the  plaintifis  had  a  legal  right 
to  infer  that  he  had  undertaken  to  pay  them,  that  would  be  a 
promise,  and  if  not  an  express  promise  it  would  make  such  a 
.state  of  facts  as  that  the  law  would  imply  a  promise.  In 
other  words,  if  in  this  evidence  there  is  anything  from  which 
it  is  proper  to  infer  that  the  defendant  had  led  plaintifis  to 
Mieve  he  would  pay  the  advances  to  Hunt  &  Bryan,  it  would 
have  been  the  duty  of  the  jury  to  find  for  the  plaintiffs  in  the 
first  suit.  But  afler  hearing  all  this  evidence  the  jury  found 
for  the  defendant,  and  this  Court  affirmed  the  judgment.  It 
follows,  therefore,  that  the  judgment  in  the  first  suit  ia  a  bar 
to  this.  The  evidence  introduced,  if  it  shows  that  the  de- 
fendant, by  his  acts,  words  or  writings,  led  the  plaintifis^  by 
\i8  deceit,  to  believe  he  would  pay  their  advances  to  Hunt  & 
Bryan,  would  have  entitled  the  plainti£&  to  a  verdict  in  the 
irst  suit,  since  it  would  have  shown  either  an  express  prom- 
se  or  a  state  of  fiicts  from  which  the  law  would  imply  a 
>romise.  But  on  this  question  of  the  effect  of  the  evidence  a 
ury  has  passed.  We  think  this  is  the  rale  laid  down  by  the 
iithoriiies.  The  rightr  of  the  plaintiff  to  bring  a  second  suit 
spends  upon  whether  the  jury  in  the  first  case  passed  upon 
rliat  he  now  claims  to  be  the  effect  of  the  evidence.  If  it 
id  the  verdict  is  a  bar.  We  think,  therefore,  the  Court  was 
i^hty  and  affirm  the  judgment.  . 
Judgment  affirmed. 
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David  A.  Pbtxis,  plaintiff  in  error,  vs.  Tabitha  Ca^ip- 

BELL,  defendant  in  error. 

(  MoMTQOMiRT,  Jttdffe,  wuM  prorideiitially  prerented  from  preiidinf  in  thU  catej 

1.  When  ao  amendment  was  moved  to  a  declaration,  and  allowed  bjthe 
Court,  and  no  bill  of  exceptions  was  filed  to  the  judgment,  it  is  too 
late)  at  the  next  term  of  the  Court  to  moye  to  dismiss  the  writ  for  aaj 
caase,  which  the  amendment  cures.  That  the  amendment  ought  not 
to  have  been  granted  cannot  be  said,  after  the  party  haa  ■abmitt«& 
thereto,  by  failing  to  file  his  exceptions  as  required  by  law. 

2.  When  a  note  was  made  during  the  war  partly  for  certain  considen* 
tions  passing  at  the  time,  and  partly  for  a  pre-existing  debt,  to>vit: 
the  hire  of  a  negro  in  1861,  and  it  was  in  proof  that  the  defendant  hsd 
offered  to  pay  the  whole  note  in  Confederate  money,  which  the  plaio- 
tiff  refused  to  take: 

Heldy  That  it  is  no  ground  for  a  new  trial,  that  the  Jadge  char;^^ 
the  jury  that  the  offer  to  pay  in  Confederate  money,  and  refiiial,  cocld 
only  jastify  the  forfeiture  of  the  interest 

Amendment.  Waiver.  Tender.  Confederate  money.  In- 
terest. Before  Judge  Clark.  Lee  Superior  Court  >'o- 
vember  Term,  1872. 

Complaint  was  brought  in  the  name  of  James  Campbell, 
against  David  A.  Pettis,  on  a  note  made  by  said  Pettis,  od 
March  12th,  1862,  due  January  1st,  1863,  for  the  sum  ot 
$325  00,  returnable  to  September  term,  1869,  of  Lee  Supe- 
rior Court  No  affidavit  of  the  payment  of  taxes  was  fileil. 
James  Campbell  died  in  the  summer  of  1862,  leaving  ndtb*^ 
wife  nor  children.  There* was  no  administration  upon  \c:i 
estate.  At  the  September  term  of  the  Court,  1871,  the  dt<^ 
laration  was  amended  by  inserting  the  name  of  Tabita  Camp 
bell,  as  the  person  for  whose  use  said  suit  was  proceeding 
At  the  March  term,  1872,  the  declaration  was  farther  amenia 
by  striking  therefrom  the  name  of  James  Campbell,  the  ori^ 
inal  plaintiff.  Upon  the  fitcts  aforesaid,  the  defendant  movt^ 
the  Court  to  dismiss  the  case.  The  motion  was  avermW^ 
and  the  defendant  excepted.  I 

The  plaintiff  introduced  the  note  and  dosed.  The  defen^ 
ant  proved  that  the  note  was  given  for  a  Gonfedemte  idoo€ 
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consideration;  that  1(170  00  of  the  consideration  was  fdb  a 
note  given  for  the  hire  of  a  negro  for  the  year  1861 ;  that  the 
balance  was  for  some  Confederate  money;  that  defendant 
never  borrowed  any  Confederate  money  from  James  Camp- 
bell, and  did  not  know  how  much  Confederate  money  was  in 
the  consideration  (?);  that  defendant  never  received  any  ben- 
efit from  the  services  of  the  n^o^  nor  from  the  Confederate 
money ;  that  he  had  tendered  the  full  amount  of  the  note  to 
Mrs.  Campbell  in  Confederate  money. 

The  Court  charged  the  jury,  "that  if  $170  00  of  the  con- 
sideration was  for  negro  hire  for  1861,  and  for  a  negro  hired 
the  first  of  the  year  1861,  they  could  not  scale  that  amount, 
but  must  find  that  amount  with  interest,  and  scale  the  balance 
upon  the  principles  of  equity;  that  if  the  consideration  was  a 
Confederate  transaction  and  payable  in  Confederate  money, 
and  the  defendant  tendered  the  Confederate  money,  it  only 
stopped  the  interest/'  To  which  charge  the  defendant  excep- 
ted. 

The  jury  returned  a  verdict  for  the  plaintifis. 

The  defendant  assigns  error  upon  each  of  the  grounds 
aforesaid. 

W.  A.  Hawkins,  for  plaintiff  in  error. 
Lyon  &  Irvin^  for  defendant. 

McCay,  Judge. 

The  amendments  made  at  different  times  as  this  case  pro- 
p-esses are  rather  startling.  The  suit  started  in  one  name 
tiid  has  ended  in  another.  But  these  amendments  were  not 
objected  to,  at  least  no  steps  were  taken  to  file  exceptions  as 
provided  in  section  4191  of  the  Code. 

If  parties  see  fit  to  sitbmU  to  interlocutory  orders  for  amend- 
rient,  etc.,  and  allow  the  term  to  pass  without  filing  exoep- 
ions,  it  is  their  own  &ult  if  they  are  concluded.  Without 
oubt.  Judges  commit  errors.  But  there  must  be  some  point 
t    which  litigation  and  dispute  over  a  question  end.     A 
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judgment  of  a  Court  is  a  serious  thing,  and  is  not  to  be  ques- 
tioned and  haggled  over  day  after  day  and  term  after  term, 
during  the  progress  of  the  cause.  If  it  occur  before  the  final 
trial  the  law  provides  how  the  party  shall  except  to  it,  how 
his  exceptions  shall  be  filed  and  become  part  of  the  record, 
and  how  they  may,  afl«r  the  final  hearing,  be  decided,  should 
they  affect  the  merits  of  the  cause.  We  think  this  is  a  wise 
provision.  Objections  to  interlocutory  orders,  not  filed  as  the 
law  requires,  are  taken  as  submitted  to. 

We  think  there  was  no  error  in  the  charge.  The  tender  of 
Confederate  money  was  certainly  no  tender  for  that  part  of 
the  debt  contracted  in  1861,  and  the  creditor  was  not  bound 
to  take  any  notice  of  a  tender  which  proposed  to  pay  the 
whole  debt  in  Confederate  money. 

Judgment  affirmed. 


Susan  Eberhart,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

(MoWTGOKKRT,  Judge,  was  providentially  preTented  from  presiding  in  this  c>^« 

1.  This  Court  will  not  interfere  with  the  discretion  of  the  Judge  belo'- 
in  refusing  to  grant  a  continuance,  unless  that^discretion  be  abused. 

2.  In  a  criminal  cause,  afler  a  jury  has  been  mat^e  up,  it  is  no  g^'^^ 
ground  to  quash  or  set  aside  the  panel,  that  there  is  up<iii  it  one  infix's* 
petent  juryman,  or  that  during  the  making  up  of  the  jury.  persi>^^ 
were  put  upon  the  prisoner,  as  proposed  jurymen,  whose  names  vere 
not  on  the  legal  jury  list. 

8.  Section  4588  of  Irwin's  Rtevised  Code,  providing  the  mode  of\T" 
ceeding,  if  &  jaror,  be  by  newly  discovered  evidence  found  to  h«  n* 
competent,  after  the  jury  is  made  up  and  before  the  trial,  applies  ^ 
well  to  a  case  where  the  State  objects  to  a  juror  as  to  an  objectK^i  1/ 
a  prisoner. 

4.  The  decision  of  the  Judge,  as  the  trior,  in  impaneling  a  jnry.  in  * 
criminal  case,  upon  the  questions  of  fact,  submitted  to  htm  as  »''^ 
'  trior,  (as  for  instance,  as  to  the  bias  of  a  juror)  is  final  and  canoot  b^ 
the  ground  of  a  motion  for  new  trial. 

6.  If,  during  a  criniinal  trial,  the  jury  separate,  and  the  Judge,  of  hUu^' 
motion,  take  notice  of  the  fact  and  proceed  by  examination  to  p:rj- 
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the  jury,  and  the  prisoner  and  his  counsel  say  notblngf  and  make  no 
objection  that  the  examination  is  incomplete,  he  cannot,  afler  verdicty 
say  that  the  purgation  of  the  jury  was  not  complete. 

6.  Whether  a  party  who  has  announced  his  case  as  closed,  shall  after- 
wards be  allowed  to  introduce  a  witness,  and  when  during  the  course  of 
a  trial  this  privilege  shall  absolotely  cease,  must  depend  on  the  circum- 
stances  of  each  case,  and  on  the  discretion  of  the  Judge,  and  it  is  only 
when  decided  injustice  is  done  that  this  Court  will  control  that  discre- 
tion. 

7.  The  burden  of  the  proof  showing  that  a  confession  made  by  a  prisoner 
is  not  Yolantary  is  upon  the  prisoner,  and  if  nothing  appear  to  the 
contrary,  the  confession  is  admissible  as  a  voluntary  confession. 

8.  Confessions  of  guilt  may,  according  to  their  nature  be  direct  or  cir- 
cumstantial evidence.  If  they  be  of  facts,  directly  admitting  the  com- 
mission of  the  crime  charged  they  are  direct  evidence,  but  if  the  fact 
confessed  be  only  matter  from  which  an  inference  of  participation 
ariaeSf  they  are  circumstantial  only. 

9.  Where  a  murder  by  strangulation  was  stated  by  the  prisoner  to  have* 
been  committed  by  another  In  the  prisoner's  presence,  and  the  pris* 
oner  confessed  that  she,  at  the  suggestion  of  the  active  and  leading 
murderer,  stopped  the. deceased's  cries  by  putting  a  handkerchief  over 
her  mouth,  this  is  to  be  taken  as  direct  evidence  of  guilt,  and  not  as 
circumstantial  only. 

Criminal  law.  Continuance.  Jury.  Practice.  Confes- 
sions. Evidence.  Before  Judge  Clark.  Webster  Supe- 
rior Court.    May  Special  Term,  1872. 

At  a  special  term  of  Webster  Superior  Court,  held  in  May, 
1872,  Enoch  F.  Spann  and  Susan  fiberhart  were  indicted  for 
the  offense  of  murder  upon  the  person  of  Sarah  Spann,  al- 
leged to  have  been  committed  on  the  4th  day  of  the  then 
present  month.     The  indictment  contained  additional  counts 
against  Susan  Eberhart,  chalking  her  as  a  principari'n  the 
eeeond  degree,  and  as  an  accessory  before  the  &ct.    After  the 
conviction  of  Spann,  Susan  Eberhart  was  placed  on  trial  and 
pleaded  not  guilty. 

The  evidence  made,  substantially,  the  following  case : 

On  May  4th,  1872,  the  defendant,  Enoch  F.  Spann  and 

his  wife,  Sarah  Spann,  the  deceased,  were  seen  together  at  the 

bouse  of  Spann,  in  Webster  county,  at  between  nine  and  ten 

o'clock  in  the  evening.    On  the  next  morning,  the  body  of 
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Sarah  Spann  was  foand  covered  up  in  bed,  exoepi 
said  house;  with  marks  of  violence  abont  her  neck,  suggesting 
the  probability  that  she  had  been  strangled  to  death.  A  hand- 
kerchiefy  with  blood  on  it,  was  found  wadded  under  the  pillow 
of  the  bed.  Under  the  back  portion  of  the  house  was  fband 
a  rope,  with  hair  on  it  resembling  the  hair  of  the  deeessecL 
Spann  and  the  defendant  were  not  to  be  found  about  the  house, 
but  tracks  were  discovered,  leading  from  the  house  in  asondi- 
eastem  direction,  indicating  that  thej  had  been  made  by  pai^ 
ties  when  running.  The  larger  track  appeared  to  have  been 
made  by  a  number  nine  shoe,  the  smaller  was  made  by  bare 
feet,  but  looked  as  if  number  five  shoes  would  fit  them.  The 
defendant  and  Spann  were  arrested  in  Cofiee  county,  Alabama, 
one  hundred  and  twenty-five  miles  from  the  place  of  the  mor- 
der,  and  on  the  ninth  day  after  the  commission  of  the  oflense. 
After  the  arrest,  both  prisoners  confessed  fully  the  commission 
of  the  crime ;  that  they  were  equally  guilty.  The  ddendant 
stated  that  she  had  fitllen  in  love  with  Spann,  and  had  prom- 
ised to  marry  him,  providing  his  wife  was  out  of  the  way; 
that  Spann  had  told  her  that  if  this  was  her  only  oljection, 
he  could  soon  put  her  out  of  the  way ;  that  both  then  com- 
menced devising  plans  how  they  could  accomplish  this  end; 
that  this  was  about  a  month  and  a  half  before  the  murder  was 
committed ;  that  the  first  arrangement  was  to  drown  her  in  a 
barrel  of  water,  but  her  heart  fiiiled,  and  she  begged  Spann 
out  of  the  notion  of  putting  the  deceased  to  death  on  that  oc- 
casion ;  that  the  next  appointment  was  at  the  cow-pen,  but  her 
heart  again  fidled,  and  she  again  begged  Spann  out  of  the  no- 
tion ;  that  the  next  appointment  was  on  the  night  when  the 
murder  was  actually  perpetrated.  That  Spann  made  the  nec- 
essary preparations  by  going  after  the  rope  while  Mrs.  Blakcj 
and  the  two  Miss  Cockranes  were  at  the  house;  that  the  de- 
fendant went  t6  bed  and  went  to  sleep ;  that  Spann  aroused 
her,  told  her  to  get  up,  as  he  had  all  things  prepared  to  kill 
his  wife;  that  she  got  up  and  went  near  .the  bed  of  deceased 
with  Spcmn ;  that  he  commenced  tightening  the  rope  on  his 
wife's  neck ;  she  gave  one  shriek^  when  Spann  told  tiie  de- 
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fendant  to  stop  her  mouth  with  a  handkerchief;  that  she 
handed  the  handkerchief  to  Spann.  Spann  stated,  on  this 
point,  that  the  defendant  placed  the  handkerchief  on  the 
month  of  the  deceased,  and  he  rammed  it  in  with  one  of  his 
hands. 

The  defendant  further  stated  that  she  turned  sick  and  was 
about  to  &int,  when  Spann  told  her  to  go  back  to  bed ;  that 
she  retired  to  bed  and  went  to  sleep ;  that  Spann  came  to  bed 
to  her  and  told  her  his  wife  was  dead ;  that  they  both  remained 
on  the  bed  firom  two  and  a-half  to  three  hours ;  that  they  got 
up,  kindled  a  light  in  the  house  and  took  the  rope  off  the  neck 
of  deceased,  when  they  discovered  a  severe  (?)  ring  around  her 
neck,  underneath  the  rope ;  that  the  defendant  put  on  some 
water  and  warmed  it,  for  the  purpose  of  washing  off  the  mark, 
but  the  more  they  washed  the  plainer  it  became ;  that  they 
then  closed  her  mouth  and  eyes;  that  Spann  then  said  he 
must  leave,  because  if  he  stayed  there  he  would  be  hung,  and 
that  the  defendant  could  return  to  her  fiither's  or  go  with  him, 
just  as  she  liked;  that  defendant  replied,  that  if  she  stayed 
there  she  would  be  hung,  and  that  she  preferred  going  with 
him  and  taking  the  chances ;  that  they  left  very  hurriedly. 

The  jury  returned  a  verdict  of  guilty.  Whereupon  the 
defendant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit: 

1st.  Because  the  Court  erred  in  refusing  a  continuance  of 
said  cause,  upon  the  written  showing  made  by  the  defendant 
to  the  effect,  that  the  crime  with  which  she  was  charged  was 
sdleged  to  have  been  committed  on  the  fourth  day  of  the  pres- 
ent month,  (May;)  that  the  defendant  was  arrested  on  or 
about  the  thirteenth  day  of  the  same  month;  that  she  bad 
been  closely  confined  in  the  common  jail  of  the  county  since 
her  arrest,  and  that  she  could  not  safely  come  to  trial  on  ac- 
count of  the  excitement  in  the  public  mind  against  her. 

2d.  Because  the  Court  erred  in  refusing  a  continuance  on  a 
6.econd  motion,  made  after  the  first  was  overruled,  on  the 
ground  that  the  counsel  had  not  had  sufficient  time  to  prepare 
-ttie  defense,  not  anticipating  a  special  term  of  the  Court. 
Vol.  xlyii.  89. 
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(Note  by  the  Judge  :) ''  The  Court  interrogated  ooainel  as 
to  what  proof  th^  required,  whether  any  witness  was  abflent^ 
and  ^diat  points  of  law  they  wished  to  investigate?  Upon 
oounsel  stating  that  they  knew  of  no  testimony  or  witnesB 
that  they  did  not  have,  and  on  fiiiling  to  state  any  points  of 
law  on  which  they  were  not  prqiaredi  the  motion  was  over- 
ruled." 

3d.  Became  the  Court  erred  in  refusing  to  quash  the  psnei 
of  jurors  sworn  to  try  the  defendant,  upon  the  ground  dttt 
the  name  of  one  of  the  jurors  was  not  in  the  juiy  box,  and 
that  other  jurors  had  been  put  upon  the  defendant  whose 
names  were  not  in  said  box. 

(Note  by  the  Judge  :)  ''  The  Court  overruled  tlie  motioB 
on  the  last  ground,  because  the  list  of  jurors  was  in  the  derk's 
office  in  the  Court  room  during  the  whde  time,  and  aoosssi- 
ble  to  counsel  and  prisoner,  and  the  objection,  if  true^  (of 
which  the  Court  knew  nothing)  should  have  been  taken  at 
the  time  the  jurors^^ames  were  called,  and  if  oounsd  knew 
of  the  fiict  or  might  have  known  it,  the  objecti(m  was  too  kte. 
Counsel  did  not  state  that  they  did  not  know  the  &ct  when 
the  names  were  called.  The  Court  allowed  the  motion  on  th« 
first  ground  as  a  matter  of  &vor,  stating  to  counsel  they  could 
withdraw  the  juror,  and  the  call  of  the  jurcMs'  names  be  con- 
tinued until  another  was  obtained.  This  proposition  was  de- 
clined, and  counsel  for  the  defendant  agreed  to  let  the  juror 
remain  without  waiving  the  objection.^' 

4th.  Because  the  Court  erred  in  the  following  ruling:  la 
this,  after  the  jury  was  impanneled  to  tiy  the  cause,  and  be- 
fore the  bill  of  indictment  was  read,  and  before  the  case  was 
opened  and  any  testimony  introduced,  the  Solicitor  Greoersl 
stated  in  his  place  that  he  had  just  learned  that  Jq>tha  Whar- 
ton, sworn  and  then  on  the  panel,  had  stated  on  the  evening 
before^  that  if  he  was  on  the  jury  he  would  not  find  the  pria- 
oner  guilty,  and  asked  that  the  juror  be  put  on  tri<ff8.  The 
Court  allowed  the  request,  and  acted  as  trior.  D.  B.  Shep- 
herd, W.  F.  Spenn  and  James  M.  Wharton  testified  that 
Wharton  had  stated  to  them  that,  from  what  he  had  heard,  be 
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did  not  think  the  prisoner  ought  to  be  hanged.  James  M. 
Wharton,  a  brother  of  the  juror  and  a  witness  for  the  State, 
who  was  afterwards  sworn  and  examined,  testified  that  on  the 
preceding  evening  he  narrated  to  the  juror  all  the  main  facts 
in  the  case  as  he  knew  them,  and  that  the  juror  then  said  if 
be  was  on  the  jury  he  would  not  find  the  prisoner  guilty  of 
morder.  The  witness,  Shepherd,  stated  that  the  juror  was  a 
man  of  decided  character,  and  of  fixed  opinions.  The  juror 
was  withdrawn  and  set  aside,  and  the  call  continued,  over  the 
objection  of  counsel,  until  another  juror  was  sworn  in  his 
place. 

5th.  Because  the  Court  erred  in  allowing  W.  D.  Yarbrough 
to  be  pat  on  the  prisoner  under  the  circumstances  stated  in 
the  note  by  the  Judge. 

(Note  by  the  Judge:)  "During  tiie  trial  of  Spann  the 
Court  had  ordered  the  tales  jurors,  and  other  jurors  who  were 
not  sworn  to  try  the  case  of  Spann,  to  retire  from  the  Court| 
stating  that  if  they  heard  the  testimony  in  that  case  they  would 
probably  be  disqualified  in  the  case  against  Susan  Eberhart. 
During  the  trial  of  Spann,  the  Court  discovered  Yarbrough 
standing  in  the  Court  room,  and  at  once  ordered  him  to  re- 
tire.    When  his  name  was  called,  and  he  had  qualified  him- 
self as  a  juror,  counsel  for  the  defendant  put  the  juror  on 
triors,  the  Court  acting  as  trior,  and  proved  that  he  was  at 
one  time  seen  standing  in  the  Court  room  during  the  trial  of 
Spann.     The  juror  then  statcfd  that  he  was  in  the  Court  room 
but  a  few  moments,  and  heard  but  a  few  words  of  the  testi- 
mony, and  had  formed  no  opinion  from  what  he  had  heard. 
The  Court  decided  the  juror  competent,  but  he  was  rejected 
by  the  prisoner.^' 

6th.  Because  the  Court  erred  in  allowing  the  following  pro- 
ceeding upon  the  trial :  During  the  examination  of  witnesses, 
the  Court  took  a  recess  for  dinner,  and  during  the  recess,  the 
Court  allowed  the  jury  to  go  to  the  hotel,  in  the  charge  of  the 
l>^iliff,  to  get  dinner,  without  the  consent  of  defendant's  coun- 
s^l,  and  after  dinner  some  of  the  jurors  returned  to  their  room, 
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and  some  five  jurors  remained  at  the  hotel  and  talked  with 
the  citizens. 

(Note  by  the  Judge.)— "The  Court  makes  this  state- 
ment. When  I  came  out  of  my  room  to  go  to  the  Court 
room,  I  discovered  some  five  jurors  sitting  in  the  jHazza  of 
the  hotel^  in  company  with  the  bailiff  and  some  three  or  four 
citizens,  on«  of  the  counsel  for  prisoner  among  them.  Th<7 
were  immediately  ordered  to  the  Court  room.  Upcm  the  re- 
assembling of  the  Court,  the  Court,  upon  its  own  motion,  had 
the  jurors  who  were  at  the  hotel  all  sworn,  and  thqr  stated 
that  they  had  not  conversed  with  any  one  about  the  case,  nor 
had  any  one  conversed  with  them  about  it;  that  they  were 
talking  about  their  farms.  The  Court  being  satisfied  with 
this  statement,  and  no  objection  being  made  by  the  counsel  for 
prisoner,  the  jurors  were  retained  and  the  case  proceeded.^ 

7th.  Because  the  Court  erred  in  allowing  the  Solicitor  Gen- 
eral to  introduce  a  witness,  afcer  the  evidence  had  closed  aod 
the  argument  before  the  jury  had  commenced,  to  prove  the 
venue  in  Webster  county. 

(Note  by  the  Court.) — ^^  The  Court  makes  this  expk- 
nation.  Counsel  for  the  prisoner  was  demanding  before  tbe 
jury  a  verdict  of  acquittal,  on  the  ground,  that  the  venue  was 
not  proven.  The  Solicitor  General  stated  that  the  fact  had 
been  proven.  The  Court,  without  deciding  the  point,  allowed 
the  &ct  to  be  proven  then,  over  the  protest  of  counsel  fcur  the 
defendant  It  appeared,  afterwards,  upon  an  examination  of 
the  testimony  of  Dr.  Carter,  that  the  venue  had  been  proven.'' 

8th.  Because  the  Court  erred  in  allowing  the  confessions  of 
the  defendant  and  of  E.  F.  Spann  to  go  to  the  jury  without 
a  preliminary  examination,  and  without  proof  that  they  were 
freely  and  voluntarily  made. 

(Note  by  the  Judge.) — ^*  The  Court  explains  by  saying, 
that  during  the  examination  of  the  same  witnesses,  on  the 
trial  of  Spann,  on  the  preceding  day,  in  the  main,  on  the 
same  confessions,  the  Court  had  thoroughly  examined  the  wit- 
nesses as  to  the  character  of  these  confessions,  and  had  fully 
satisfied  itself  that  they  were  freely  and  voluntarily  nuMk, 
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without  the  slightest  hope  of  benefit  or  the  remotest  fear  of 
injury.    During  the  trial  of  the  prisoner,  no  objection  was 
made  by  the  counsel  on  this  ground.     The  attention  of  the 
Court  was  not  called  to  the  &ct,  and  fflie  matter  was  over- 
looked by  the  Court.     The  Court  is  fully  satisfied  that  the 
confessions  were  voluntarily  made^  and  he  believes  that  the 
counsel  for  the  prisoner  should  have  made  objection  at  the 
time.     When  the  objection  was  made  in  the  argument-  to  the 
jury,  the  Court  stated  to  counsel  that  he  ought  to  have  called 
the  attention  of  the  Court  to  the  fact  before  the  confessions 
were  allowed,  and  then  made  his  objection.     Counsel  replied, 
that  he  did  not  think  it  his  duty  to  make  out  the  case  for  the 
State." 

9th.  Because  the  Court  erred  in  not  instructing  the  jury 
that  a  recommendation  to  mercy  would  change  the  penalty  of 
the  crime,  under  the  following  state  of  facts.  When  the  jury 
came  in  with  the  verdict,  and  before  it  was  delivered,  they 
asked  the  Court  if  a  recommendation  to  mercy  by  them  would 
change  the  penalty,  and  the  Court  told  them  that  it  would 
not.  When  they  delivered  the  verdict,  counsel  for  the  de- 
fendant asked,  at  that  time,  that  the  jury  be  allowed  to  rec- 
ommend to  mercy.     The  Court  declined  to  so  instruct  them. 

10th.  Because  the  Court  erred  in  not  having  the  names  of 
the  jilrors  t^ing  said  case  called  when  they  came  in  with  their 
verdict. 

(Note  by  the  Judge.) — "  No  such  request  was  made  of 
the  Court,  and  the  Court  knew  that  all  the  jurors  were  pres- 
ent/' 

The  motion  for  a  new  trial  was  overruled  and  the  defend- 
ant excepted,  upon  each  of  the  grounds  aforesaid. 

W.  A.  Hawkiks  ;  Thomas  H.  Pickett,  for  plaintifiF  in 
error. 

C.    F,  Cbisp,  Solicitor  General;   C.  T.  GtOODE,  for  the 
State. 
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McCay,  Judge. 

1.  We  have  often  declared  that  in  cases  of  discretion  the  ac- 
tion of  the  Circuit  Judge  will  only  be  disturbed  by  this  Court 
when  the  discretion  is  abused.  The  statute^  Code,  section 
3480^  expressly  gives  the  Judge  a  discretion  on  qaestioos  of 
continuance.  Surely  it  cannot  be  said,  under  the  state  of  &cts 
presented  by  this  record,  it  was  an  abuse  of  a  wise  discretion 
to  refuse  to  continue  the  case.  To  say  that  there  was  ground 
for  continuance  does  not  meet  the  case.  The  question  is,  has 
the  Judge  shown  gross  mistake  or  a  want  of  proper  considera- 
tion for  the  rights  of  the  prisoner?  Is  it  apparent  that  be 
has  done  injustice  ?  We  think  not.  Was  the  action  of  the 
Judge  on  this  question  so  manifestly  wrong  as  to  indicate  that 
his  Honor  was  displaying  undu)e  haste,  so  as  that  the  pris- 
oner has  been  wronged  ?  We  doubt  if  there  are  many  crim- 
inal cases  that  may  not  be  indefinitely  postponed  on  the  same 
showing. 

2.  A  motion  to  set  aside  a  panel  is,  in  substance,  a  chal- 
lenge to  the  array,  and  must  be  on  some  ground  that  taints 
the  whole.  The  facts  claimed  to  be  true  here  have  only  ref- 
erence to  smne  of  the  jurors,  and  we  are  unable  to  understand 
hew  it  can  be  contended  they  affect  the  array.  If  the  men  cm 
the  panel  who  come  within  the  category  stated  are  taken  off 
the  list,  there  would  be  no  objection  to  it.  The  fiu^ts  no  more 
make  a  ground  of  challenge  to  the  panel  than  would  the  fiM?t 
that  there  was  on  it  a  juryman  disqualified  from  interest,  biss 
or  kinship. 

3.  There  is  nothing  in  section  4588  of  the  Revised  Code 
confining  its  provisions  to  one  side.  The  language  is  general. 
There  is  no  reason  why  it  should  apply  to  an  objeotioii  bj  the 
prisoner,  and  not  to  a  case  where  the  objection  is  by  the  Stale. 
The  words  of  the  law  and  the  reason  of  the  law  oover  both 
the  State  &nd  the  prisoner. 

4.  The  Judge  is  made  the  trior  by  the  statute — not  this 
Court,  and  if  his  judgment  is  to  be  reversed  here,  f(Mr  such 
reasons  as  thisjbill  of  exceptions  presents^  it  results  that  this 
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Court  is  the  trior,  and  not  the  Judge.  Tills  (jourt  oan  only 
interlere  on  questions  of  law,  and  a  finding,  whether  of  Judge 
or  jury,  is  not  ill^ai  unless  there  be  mistake,  or  manifest 
bias,  or  prejudice,  or  be  based  on  a  misoonoeptioQ  of  law. 
Suppose  the  old  law  of  force  and  the  verdict  of  competency 
be  by  triors  chosen  as  at  common  law,  is  there  any  appeal 
from  their  verdict?  We  see  no  reason  why,  as  the  Judge 
takes  their  place,  his  decision  or  finding  should  not  stand  on 
the  same  ground,  to-wit:  be  final. 

5.  The  most  that  can  be  said  of  this  failure  to  examine  all 
the  jurymen,  is  that  there  was  a  separation  of  the  jury.  But 
the  defendants  knew  this;  did  not  object  at  the  time,  nor  did 
they  find  any  fault  with  the  purgation  of  the  Judge  until  af- 
ter the  verdict.  It  is  too  late  to  make  such  an  objection  after 
verdiet,  unless  it  appear  that  the  knowledge  came  to  the  de- 
fendant after  verdict.  Parties  ought  not  to  be  allowed  to  take 
all  the  chances  of  a  fiivorable  verdict,  and  finding  themselves 
mistaken  in  their  hopes,  then  bring  forward  objections  to  the 

Jary  known  to  them  at  the  trial. 

6.  Perhaps  there  are  cases  where  Courts  of  error  have 

g^ranted  new  trials  on  just  such  grounds  as  this.    But  it  seems 

to  us  that  in  the  breaking  down  of  the  old  unbending  forms 

of  the  common  law,  by  our  Code,  the  neoesaUtf  for  a  specific 

order  of  proceedings  goes  with  it;  that  one  shall  be  held  to 

liis  announcement  is  in  the  main  right.    But  to  make  such  a 

rule  so  rigid  as  to  separate  it  fi*om  the  other  ri;les  as  to  order, 

and  say  that  whilst  the  Judge  may  modify  (hem  as  justice  and 

the  public  convenience  may  require,  he  must  be  held  to  this 

ynth  an  iron  grip,  seems  to  us  absurd.    If  injustice  has  come 

from  a  deviation  from  the  rule,  we  would  interfere,  but  there 

is  no  pretence  here  of  that.    That  this  privily  has,  in  this 

ease,  been  granted  to  the  State,  and  is  therefore  unjust  to  the 

pjriBoner,  goes  upon  the  idea  that  different  rules  apply.    But 

%v^e  see  no  reason  for  this.    The  order  of  business  ought,  as  a 

gexueral  rule  to  be  pursued  by  both  parties,  and  the  Court  ought 

to  bave  the  power  when  a  proper  case  presents  itself  to  mod- 

xfy-  the  rule  where  no  injustice  will  occur,  and  the  public  in- 
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terests  be  subeerved.  It  is  not  a  positive  right,  and  nnlesB 
the  modification  has  interfered  in  some  way  with  a  fiur  hear- 
ing, we  are  not  disposed  to  scan  the  order  of  the  Jndge  with 
close  scrutiny  in  such  matters. 

7.  Without  doubt,  gonfessions  must  be  volnntaiy — that  is, 
if  they  are  made  under  the  hope  of  reward  or  fear  of  hart, 
they  are  not  competent:  Revised  Code,  3740.  It  appears 
from  the  record  that  these  confessions  were  offered  and  no  ob- 
jection made  by  the  prisoner's  counsel  to  their  going  in.  We 
incline  to  think  that,  if  objeded  to,  it  would  have  been  the 
duty  of  the  State  to  show  the  circumstances  under  which  they 
were  made,  that  the  Court  might  see  if  they  ware  voluntaiy. 
But  confessions  are  not  illegal  evidence,  standing  alone.  They 
are  received  in  criminal  cases  on  the  same  principles  as  in 
civil :  Roscoe's  Criminal  Evidence,  37 ;  1  Phillip's  Evidence^ 
397.  It  is  the  right  of  the  prisoner  to  object  to  their  comii^; 
in,  unless  the  circumstances  under  which  they  were  made  also 
come  in ;  but  if  he  or  his  counsel  fitil  to  object,  and  the  con- 
fessions go  to  the  jury  without  any  special  inquiry  as  to  the 
circumstances,  he  is  not  entitled  to  a  new  trial.  The  wit- 
nesses, in  fact,  detail,  apparently,  all  that  took  place,  especially 
at  the  fence.  Perhaps,  however,  had  the  evidence  been  ob- 
jected to,  other  &cts  might  have  appeared.  It  was  the  right 
of  the  prisoner  to  insist  that  an  inquiry  should  be  made,  but 
as  he  &iled  to  do  this — as  his  counsel  permitted  the  evidence 
to  go  in  without  objection,  we  must  take  it  for  granted  that 
they  preferred  not  to  insist;  that  they  knew,  as  the  Judge  o»^ 
tifies  he  knew,  from  an  examination  he  had  made  on  the  trial 
of  Spann,  that  they  were  voluntary.  Confessions  are  legal 
evidence.  To  say  that  they  are  ill^l,  unless  proven  to  be 
voluntary,  would,  in  most  cases,  be  to  lose  them  altogether. 
Unless  the  circumstances  under  which  they  are  made  Axfw 
they  were  not  voluntary,  they  are  admissible.  If  thejr  are 
given  in  and  not  objected  to,  it  is  too  late  after  verdict  to  saj 
that  there  was  not  a  sufficient  inquiry  into  the  droamsteDoes. 
And  this  is  true,  even  though  it  was  the  duty  of  the  State,  in 
order  to  justify  their  admission  over  an  objection  by  the 
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oner^  to  go  further  and  show  that  all  the  circumstanoes  under 
which  they  were  made  had,  in  fact,  been  proven. 

8.  Confessional  evidence  may  be  circumstantial.    As  for  in- 
stance,  if  it  be  of  a  fact,  which  is  itself  but  a  circumstance,  from 
which  guilt,  is  inferable.     But,  confessions  may  be  of  the  fact 
of  the  crime  itself— of  its  actual  commission,  or  of  actual  aid, 
by  the  prisoner,  in  the  commission.     It  is,  then,  direct  evi- 
dence.    The  confession  is  only  the  mode  of  proof:    See  Best  on 
Evidence,  396;  Wills  on  Circumstantial  Evidence,  88.    One 
may,  it  is  true,  say  that  proof  of  a  fact,  or  a  crime,  by  proof, 
not  that  the  witness  saw  it,  but  by  proof  that  the  accused  has 
admitted  it,  is  only  proof  of  such  a  &ct,  to- wit:  the  confes- 
sion, as  justifies  the  inference  of  guilt.     The  evidence  comes 
to  the  Court,  not  from  the  mouth  of  a  witness  who  saw  the 
£ict,  but  from  one  who  testifies  that  he  has  heard  the  prisoner 
say  so  and  so.    But  if  the  saying  of  the  prisoner  be  con- 
cerning the  act  itself,  and  not  simply  of  a  fact  from  which  the 
act  is  inferred,  the  testimony  is  at  last  of  the  act,  and  not  of 
circumstances.    True,  there  is  a  chance  that,  as  the  Court  gets 
the  &ct,  through  first  the  prisoner,  and  then  the  witness,  there 
is  one  remove  further  fix>m  the  fact  than  if  the  witness  testifies 
to  incidents  of  the  transaction  itself.     The  protection  against 
mistake  or  error,  however,  is  in  the  improbability  of  one  free 
from  fear  or  hope  confessing  guilt.    A  confession  in  open  Court 
is  evidence,  even  of  treason,  and  it  is  a  sound  rule  of  law  and 
of  common  sense  that  a  free  confession  is  very  strong  evi- 
dence of  guilt.    The  confession  in  this  case  is  of  the  act  itself. 
The  prisoner,  as  one  of  the  witnesses  stated,  admitted  that  she 
had  held  the  hankerchief  over  the  mouth  of  Mrs.  Spann  dur- 
ing a  part  of  this  horrible  tragedy.     It  was  a  fearful  and  hor- 
rible deed.    And  she  who  stood  by,  aiding,  even  with  her 
woman's  hand,  the  foul  brute  who  thus  strangled  her  he  had 
sworn  to  love  and  protect,  is  just  as  guilty  as  he.    The  stop- 
ping of  the  poor  victim's  cries,  with  the  handkerchief,  is  just 
as  much  a  part  of  the  act  as  the  tightening  of  the  rope. 

9#  It  gives  us  great  pain  to  be  compelled  by  our  sense  of  duty 
to  the  law  and  to  the  public,  to  affirm  this  judgment    We 
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have,  however,  no  sympathy  with  that  sickly  sentimentality 
that  springs  into  action  whenever  a  criminal  is  at  length  aboot 
to  suffer  for  crime.  It  may  be  a  sign  of  a  tender  heart,  bat 
it  is  also  a  sign  of  one  not  under  proper  r^ulation.  Societj 
demands  that  crime  shall  be  punished  and  criminals  warned, 
and  the  fidse  humanity  that  starts  and  shudders  when  the  axe 
of  justice  is  ready  to  strike,  is  a  dangerous  element  far  tbe 
peace  of  society.  We  have  had  too  much  of  this  mercy.  It 
is  not  true  mercy.  It  only  looks  to  the  criminal,  but  we  moat 
insist  upon  mercy  to  society,  upon  justice  to  the  poor  wooiaa 
whose  blood  cries  out  against  her  murderers.  That  criminals 
go  unpunished  is  a  disgrace  to  our  civilization,  and  we  have 
reaped  the  fruits  of  it  in  the  frequency  with  which  bloody  deeds 
occur.  A  stern,  unbending,  unflinching  administintion  of  the 
penal  laws,  without  regard  to  position  or  sex,  as  it  is  the  higher 
mark  of  civilization,- is  also  the  surest  mode  to  prevent  the 
commission  of  offenses. 

Judgment  affirmed. 


J.  "W.  Lathrop  &  Company,  plaintiff  in  error,  vs.  Bev- 
BKLY  C.  Mitchell,  defendant  in  error. 

(MoiTTaoiiBBT,  Jttdga,  was  proridenUAlly  preyentod  from  pmidinc  in  tUa  «m«J 

When  in  a  suit  on  the  indorsement  of  ft  promissorj  notei  the  defendant 
pleaded  that,  he  had  given  to  the  agent  of  the  plaintiff  notice  to  coe 
the  note,  and  that  gait  had  not  been  brought  within  three  montht,  and 
it  became  necessary  for  the  defendant  to  go  into  the  contents  of  Uia 
written  notice : 

ffeldf  That  application  to  the  agent  and  a  denial  b/  him  of  the  costodj 
of  the  paper  is  not  sufficient  to  allow  parol  eridence  of  such  conteots. 
Prima  facie  the  agent  is  presumed  to  have  sent  the  paper  to  his  prm- 
cipal,  and  he  being  the  plaintiff,  was  entitled  to  notice  to  prodacs  it* 

Secondary  evidence.    Production  of  paper.    Before  Judge 
Clabk.    Sumter  Superior  Court.    October  Term,  1872. 
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J.  W.  Lathrop  &  Company  brought  complaint  against  Bev-* 
eriy  C.  Mitchell^  as  indorser  upon  a  promissory  note  made  by 
James  G.  M.  Ball,  on  January  7th,  I860,  due  on  December 
25th  next  thereafter,  payable  to  B.  C.  Mitchell  or  bearer,  for 
$348  00. 

The  defendant  pleaded  that  in  the  year  1866  he  served  F. 
M.  Coker,  the  agent  of  plaintiffs,  and  who  then  had  the  note 
sned  on  in  his  hands  for  collection,  with  a  written  notice  to 
proceed  to  collect  said  note  out  of  the  principal  within  three 
months  after  the  date  of  said  notice,  or  to  institute  suit  there- 
upon, and  that  he  mailed  at  the  same  time  a  similar  written 
notice  to  the  plaintiffs.  That  the  plaintiffs  had  failed  to  pro- 
ceed against  the  maker  of  said  note  within  the  three  months, 
and  that  thereby  the  defendant  was  discharged  from  liability 
on  the  same. 

In  the  course  of  the  trial,  the  defendant  testified  that  in 
June,  1866,  he  went  to  Francis  M.  Coker,  then  the  agent  of 
the  plaintiffs,  having  the  note  sued  on  in  his  possession,  and 
delivered  to  him  a  written  notice  to  sue  the  principal  debtor. 

Counsel  for  plaintiffi  objected  to  any  parol  evidence  of  the 
contents  of  said  notice,  the  same  appearing  to  have  been  in 
writing. 

The  defendant,  for  the  purpose  of  laying  the  foundation  for 
said  secondary  evidence,  then  stated  that  since  the  institution 
of  this  suit  he  went  to  said  Coker  and  called  his  attention  to 
said  notice,  but  he  replied  that  he  had  no  recollection  of  hav- 
ing had  such  notice,  or  anything  about  it. 

Willis  A.  Hawkins,  Esquire,  the  defendant's  attorney, 
stated  that  since  suit  had  been  commenced  he  went  to  the  of- 
fice of  said  Coker  and  inquired  about  said  notice;  that  Coker 
replied  that  he  had  no  recollection  whatever  of  said  notice; 
that  at  his  request  Coker  searched  in  his  office  for  said  notice, 
but  could  not  find  the  same. 

It  was  admitted  that  no  notice  to  produce  said  written  no- 
tice to  sue  had  been  served  upon  the  plaintiffs,  or  their  coun- 
sel, or  on  said  Coker. 

The  Court  then,  over  the  objection  of  counsel  for  plaintiffi. 
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allowed  said  defendant  to  testify  as  to  the  contents  of  add 
notice,  and  plaintiffs  excepted. 

The  jury  retarned  a  verdict  for  the  defendant.    The  plain- 
tiffi  assign  error  upon  the  aforesaid  ground  of  exception^ 

C.  T.  GooDE,  for  plaintiffi  in  error. 

W.  A.  Hawkins,  for  defendant. 

McCay,  Judge. 

We  do  not  go  into  the  evidence  educed  on  the  trial  on  either 
side,  in  this  case.  The  date  of  the  notice  and  its  contents 
were  material,  and  it  was  the  right  of  the  plaintiff  to  insist 
that  the  original  should  be  produced.  Was  the  foundation 
laid  for  the  parol  proof?  If  the  notice  was  given  to  Coker, 
the  agent,  the  presumption  is  that  he  transmitted  it  to  the 
principal,  and  search  for  it  now  by  Coker,  or  inquiry  of  him, 
does  not  exhaust  the  duty  to  search  further.  Notice  to  the 
plaintiff  would  be  the  proper  mode.  If  notice  to  sue  was  . 
sent  him  by  Mitchell,  or  by  Coker,  it  is  a  fair  presumption 
that  he  has  it,  and,  on  notice,  will  produce  it.  The  law  re- 
quires all  the  proper  custodians  of  a  paper  to  be  inquired  of 
before  parol  evidence  of  its  contents  are  allowed. 

We  think  a  new  trial  ought  to  be  granted  on  this  ground. 
The  inquiry  of  Coker  so  long  after  the  transaction  is  not 
enough.  The  presumption  is  that  plaintiff  has  the  paper,  and 
he  was  entitled  to  notice  to  produce  it  before  parol  evidence 
was  admissible.  * 

Judgment  reversed. 


A.  H.  Kendbick,  administrator,  plaintiff  in  error,  v«.  Eliz- 
abeth Ravens,  defendant  in  error. 

(MoHTOOXBBT,  Jadgo,  wu  proTidentially  prevented  from  presiding  ia  this 


1.  Qn  the  trial  of  an  issae,  on  the  retarn  of  commissioners  to  asaign 
dower,  the  applicant  for  dower  is  the  movant,  and  has  the  iigk%  to 
open  and  conclude. 

2.  There  was  in  this  case  no  sufficient  evidence  to  justify  the  verdict,  and 
the  Judge  erred  in  not  setting  it  aside. 
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Argument.  Dower.  New  trial.  Before  Judge  Clark. 
Sumter  Superior  Court.    October  Term,  1872. 

Elizabeth  Ravens,  widow  of  James  Ravens,  deceased,  pe- 
titioned for  dower  in  the  lands  of  her  husband.  Commis- 
sioners were  appointed,  a  return  made,  and  a  traverse  entered 
bj  A.  H.  Kendrick,  administrator  de  bonis  non,  cum  testa" 
merUo  annexo,  upon  the  estate  of  said  James  Ravens. 

The  following  evidence  was  introduced  upon  the  trial  of 
the  issue  thus  formed. 

Elani  Johnson,  for  petitioner,  sworn :  Knew  the  deceased 
in  his  life,  and  the  lands  of  which  he  was  possessed  at  the 
time  of  his  death,  consisting  of  about  nine  hundred  acres ; 
the  applicant  was  his  widow;  witness  married  one  of  the 
daughters  of  the  deceased. 

Benton  M.  Wheeler,  for  the  defense,  sworn :  Was  a  witness 
to  the  paper  exhibited,  and  saw  the  applicant  sign  the  same, 
at  the  house  of  A.  F.  McPherson,  in  the  morning  of  the  day 
on  which  it  purports  to  have  been  signed;  does  not  think 
there  was  any  money  passed ;  there  was  a  $4,000  00  paper 
passed;  it  was  during  the  war;  Johnson,  Mrs.  Ravens,  and 
the  other  witness  to  the  paper,  were  present. 

The  defense  then  introduced  the  following  instrument,  and 
closed: 

*' STATE  OP  GEORGIA— County  of  Sumter. 

"April  the  12th,  1865. 
''This  indenture,  made  this  twelfth  day  of  April,  eighteen 
hundred  and  sixty-five,  between  Elizabetli  Ravens,  of  the 
county  of  Schley,  of  the  one  part,  and  Alfred  F.  McPherson, 
and  D.  S.  Ravens,  executors  of  the  last  will  of  James  H. 
Ravens,  deceased,  and  agents  of  the  heirs-at-law  and  legatees 
of  the  said  James;  witnesseth,  that  in  consideration  of  the 
Bum  of  $6,491  00  to  her  in  hand  paid,  as  well  as  in  consid- 
ex-ation  of  a  final  settlement  and  compromise  of  certain  dis- 
putes and  controversies  between  the  said  Elizabeth,  and  the 
s&id  executors  in  relation  to  their  claims  against  her,  and  her^s 
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against  them,  and  for  the  adjustment  of  the  family  dispute, 
the  said  Elizabeth  hath  granted,  sold,  quit  claimed  and  re- 
leased, and  by  these  presents  doth  grant,  sell,  quit  daim  and 
release  all  and  singular  her  claims  and  liens  upon  the  estate 
of  the  said  James  Ravens,  for  twelve  months'  support,  and 
widow's  equity,  and  provision  of  furniture,  etc.,  and  also  all 
claims  and  rights  of  dower  in  the  lands  of  which  the  said 
James  died  seized,  and  all  and  singular  any  other  daim  or 
claims  she  may  have  against  said  estate,  of  every  kind,  ex- 
cept only  the  personal  and  specific  l^acy  bequeathed  her  by 
the  will  of  the  said  James,  and  which  she  hereby  acknowl- 
edges to  have  received,  and  she  doth  hereby  convey  and  re- 
lease to  the  said  executors  for  the  use  and  benefit  of  the  heirs- 
at-law  other  than  herself,  all  and  singular  her  said  claims, 
liens  and  rights  of  dower,  and  twelve  months'  support,  and 
widow's  provision. 

'*In  witness  of  which  the  said  Elizabeth  hath  hereto  set 
her  hand  and  seal,  the  day  aad  year  above  written. 

[Signed]  "ELIZABETH  RAVENS. 

"Signed,  sealed  and  delivered  in  presence  of 
"  E.  L.  Whittlb. 
"Benton  M.  Wheeler,  Clerk  I.  C." 

The. petitioner  then  introduced  the  following  evidence  in 
rebuttal: 

Elam  Johnson,  reintroduced,  sworn :  Did  not  see  any  money 
passed ;  thinks  $2,400  00  was  paid  in  a  paper  which  was  con- 
sidered good;  does  not  remember  what  the  paper  was;  the 
balance  was  paid  in  a  due  bill  because  the  money  was  in 
bank;  it  was  Confederate  money;  witness  went  aAer  peti- 
tioner; did  not  tell  her  it  was  better  for  her  to  come;  did  ih^ 
tell  her  that  Colonel  Hawkins  said  it  was  a  poor  case,  and 
she  could  not  get  anything;  does  not  remember  whether  the 
application  for  dower  was  {tending  at  the  time;  witness  ^vbs 
anxious  to  settle  the  matter  before  his  return  to  the  army, 
and  hence  his  agency  in  the  matter;  does  not  remember  tbal 
the  applicant  expressed  a  desire  to  see  Colonel  Hawkins; 
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was  DO  controversy  but  the  dower  and  year's  allowance;  she 
was  Mrs.  Saanders  before  she  married  Mr.  Ravens;  does  not 
know  whether  the  $2,400  00  was  in  papers  or  a  lawyer's  re- 
ceipt; the  applicant  is  an  old  lady;  Colonel  Hawkins,  at  the 
sale  of  the  land,  announced  that  there  was  a  suit  for  dower 
pending;  does  not  know  whether  McPherson  ever  paid  the 
note  or  not;  it  was  to  be  paid  in  currency  which  we  all  took; 
applicant  knew  that  the  money  was  in  town. 

A.  H.  Kendrick,  sworn :  Witneg^  is  the  administrator  de 
bonis  non  upon  the  estate  of  James  Ravens,  deceased ;  knows 
nothing  about  the  contract  in  evidence ;  never  paid  anything 
for  the  dower;  applicant  has  never  asked  witness  to  pay  her 
any  money. 

W.  A.  Hawkins,  sworn :  The  $4,000  00  note  and  receipt 
on  Wallace  &  Holsey  were  put  in  witness'  hands  by  the  ap- 
plicant, and  not  one  dollar  has  ever  been  paid  on  them ;  when 
witness  filed  the  application  for  dower,  he  advised  applicant 
to  go  on  with  it.  The  papers  were  turned  over  to  witness  to 
be  surrendered.  The  note  for  which  the  lawyer's  receipt  was 
given  for  $2,400  00,  belonged  to  her  before  marriage ;  nothing 
was  ever  collected  on  them. 

» 

The  jury  returned  a  verdict  in  &vor  of  the  applicant  for 
dower.  The  defendant  moved  for  a  new  trial,  upon  the  fol- 
lowing, amongst  other  grounds,  to-wit : 

Ist.  Because  the  Court  erred  in  refusing  to  allow  the  coun- 
sel for  defendant  to  open  and  conclude  said  cause,  they  stating 
that  they  relied  only  upon  a  release  made  by  the  applicant, 
and  would  assume  the  burden  of  proof. 

2d.  Because  the  verdict  was  contrary  to  the  evidence. 

The  motion  was  overruled  and  the  defendant  excepted  upon 
each  of  the  aforesaid  grounds. 

C.  T.  GroODB ;  N.  A,  Smith,  for  plaintiff  in  error. 

'W.  A.  Hawkins,  for  defendant. 
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McCay,  Judge. 

1.  The  applicant  for  dower  is  the  movant.  It  is  not  suffi- 
cient to  change  the  relation  of  the  parties^  that  the  issua  in 
the  course  of  the  pleadings  take  such  a  shape  as  that  the  bar- 
den  of  showing  the  movant  has  no  right  falls  on  the  other 
party.  A  defendant  might,  in  this  way,  always  get  the  con- 
clusion by  admitting  the  plaintiff^s  right  and  undertaking  to 
show  it  had  been  discharged  or  waived.  But  it  has  never 
been  so  considered.  The  plaintiff^  the  party  who  moves  in  the 
cause,  has,  except  in  the  case  of  a  rule  to  show  cause,  the 
opening  and  conclusion. 

2.  Under  the  &cts  set  forth  in  this  record,  we  think  there 
is  absolutely  no  emdence  of  any  fi^ud  in  this  transaction. 
Here  is  an  express  waiver,  under  seal,  of  the  dower,  by  the 
widow  to  the  heirs-at-law,  for  a  consideration  expressed,  and 
the  proof  shows  the  consideration  to  have  passed,  to-wit :  a 
note  for  $4,000  00  on  some  third  person,  and  a  due  bill  for 
the  balance.  There  is  no  proof  of  any  imposition,  any  deceit, 
false  representation,  mistake,  or  other  fraud.  It  is  not  shown 
that  the  due  bill  was  not  paid,  and  it  is  not  shown  that  the 

note  on ,  represented  by  Wallace  &  Holsey's  reo^pt, 

was  not,  at  the  time,  thought  by  all  parties  good ;  it  is  not 
even  shown  that  it  was  not  then  really  good.  It  is  not  shown 
what  the  dower  was  worth,  that  the  price  paid  was  inadequate, 
or,  indeed,  any  fact,  but  that  the  note  for  $4,000  00  has  never 
yet  been  collected.  There  is  even  no  proof  that  it  is  not  a 
solvent  note  to-day.  The  fiict  that  not  a  dollar  has  been  ipaii 
on  it,  as  stated  by  Mr.  Hawkins,  does  not  prove  that  it  is  not 
now  a  good  debt.  We  do  not  say  what  the  truth  is,  bat  we 
do  say  that  a  solemn  paper,  under  seal,  signed  in  the  presence 
of  witnesses,  is  not  to  be  set  aside  without  some  proof.  We 
suspect  that  the  date  of  the  transaction,  April  12th,  1865^  has, 
in  the  hands  of  skillful  counsel,  been  used  to  mislead  the  jury. 
But  the  12th  of  April,  1866,  was  not  too  late  for  a  l^al  trade, 
even  in  Confederate  money.  This  Court,  Judge  Lumpkin 
delivering  the  opinion,  in  1866,  sustained  a  contract  made  in 
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Atlanta  on  the  Ist  of  May,  1865.  The  surrender  of  General 
Johnson  did  not  take  place  till  the  18th  or  19th  of  April,  and 
the  people  in  this  State  did  not  get  the  information  until  some 
days  after  that. 

If  Mrs.  Ravens  was  imposed  upon — if  McPherson,  or  any 
others  of  those  in  interest  deceived  her  and  got  her  dower  by 
imposition,  she  ought  not  to  be  bound  by  her  deed.  But 
fraud  is  not  to  be  presumed.  A  solemn  deed  is  not  to  be  set 
aside,  simply  because  the  maker  of  it  is  a  woman  and  the  con- 
sideration she  got  for  making  it  has  turned  out  differently 
from  what  she  and  those  to  whom  the  dower  was  surrendered 
supposed.  Titles  to  property — solemn  deeds — are  not  so  to 
be  got  rid  of.  No  man  is  safe  in  what  he  has  if  testimony 
like  this  is  to  upset  deeds. 

We  think  there  ought  to  be  a  new  trial.  The  verdict  is 
without  evidence  to  support  it,  and  we  are  obliged  to  think 
the  jury  acted  under  some  strange  mistake  of  law  or  fact 

Judgment  reversed. 


Saulsbury,  Respess  &  Company,  plaintifls  in  error,  w. 

S.  E.  Eason,  defendant  in  error. 

Saui^buby,  Bespess  &  Company,  plaintifis  in  error,  t». 

Jacob  M.  Gay,  defendant  in  error. 

Satjusbury,  Bespess  &  Company,  pTaintifis  in  error,  vs. 

BoBERT  Burton,  defendant  in  error. 

(These  eases,  involTinff  the  same  principles,  were  wigued  snd  dedded  together.) 
(MoHTOOMSBT,  Judgs,  wss  proTidontisny  prevented  from  presiding.) 

The  lien  given  by  the  Act  of  1866  to  merchants  and  factors  npon  grow- 
ing crops  for  provisions  and  commercial  manures  famished,  does  not 
extend  to  a  case  where  a  Hen  is  claimed  for  money  advanced,  with 
^vehich  the  planter  is  to  pttrchaie  prorisions  and  commercial  snpplies ; 
WLod  a  note  given  for  money,  which  npon  its  face  recites  that  the  money 
la  to  be  used  to  purchase  provisions,  does  not  create  a  debt  securable 
l>^  the  lien  provided  for  by  said  Act. 
Vol.  zLvii.  40. 
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Factor's  lien.  Before  Judge  Clabk.  Schlej  Superior 
Court.    October  Term,  1872. 

Saulsbuiy,  Respess  &  Company  foreclosed  against  S.  E. 
Eason,  Jacob  M.  Gay  and  Robert  Burton,  three  separate  fac- 
tors' and  merchants'  liens,  varying  in  amount  and  date,  but 
all  in  the  same  terms  as  the  following : 

''$233  60.  Macx)N,  Ga.,  March  31st,  1871. 

''Seven  months  after  date  please  pay  to  the  order  of  £.  D. 
Eason  two  hundred  and  thirty-three  dollars  and  sixty  cents, 
for  value  received,  as  an  advance  on  my  crop  to  be  raised  the 
present  year,  (including  your  commissions  for  the  same,)  for 
the  purchase  of  provisions  to  make  said  crop.     And  I  hereby 
give  you  a  lien  (with  authority  to  transfer  the  same)  on  said 
crop,  including  cotton,  com  and  whatever  else  may  be  pro- 
•duced  on  my  plantation  the  present  year,  and  also  upon  mj 
:stock  of  all  kinds,  and  upon  the  farming  utensils  employed 
and  used  on  said  plantation.     And  I  agree  to  deliver  to  you 
at  your  warehouse  before  the  maturity  of  this  draft  a  snSl- 
ciency  of  cotton  to  pay  this  draft,  which  cotton  you  are  au- 
thorized to  sell  at  your  discretion  for  that  purpose.     If  I  &il 
to  pay  this  draft  punctually  at  its  maturity,  it  is  to  bear  inter- 
est irom  its  date,  and  I  agree  to  pay  all  costs  and  counsel  fees 
incurred  in  its  collection.    As  an  inducement  to  you  to  accept 
this  draft,  I  state  that  I  am  not  indebted  to  any  other  person 
or  persons  for  like  advances,  and  will  not  become  so  indebted 
without  your  written  consent,  and  further  that  I  own  in  my 
own  right,  free  irom  incumbrances  of  any  kind,  propoty  to 
the  value  of  $ ,  and  my  indebtedness,  apart  from  advan- 
ces made  by  you,  does  not  exceed  $  • 

(Signed)  «S.  REASON. 

*'  To  SauMury,  Beapess  &  Company , 

"Macon,  Georgia. 
"  Indorsed :    E.  D.  Eason,  John  S.  Eason." 

The  defendants  filed  counter-aflBdavits  and  replevied  the 
[property  levied  on. 


L. 
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Upon  the  trial,  the  Court,  over  the  objection  of  plaintiffs' 
counsel,  admitted  testimony  to  show  that  said  liens  were  not 
given  for  provisions,  but  for  money,  and  plaintiffs  excepted. 

The  Court  refused  to  allow  the  plaintiffs  to  show  that  the 
money  which  was  the  consideration  of  said  liens,  was  advan- 
ced by  the  plaintiffs  as  factors  and  merchants,  for  the  purpose 
of  enabling  the  defendants  to  purchase  provisions  to  make 
their  crops,  and  that  the  money  was  so  used,  to  which  ruling 
plaintiffs  excepted. 

The  Court  charged  the  jury,  "that  if  the  plaintiffs  furnished 
the  defendants  with  provisions  to  make  their  crops,  they  should 
find  for  the  plaintiffs,  and  that  if  the  plaintiffs  furnished  the 
defendants  with  money,  no  lien  attached,  and  they  should  find 
for  the  defendants."     To  which  charge  plaintiffs  excepted. 

The  Court  refused  to  charge  the  jury  as  requested  by  coun- 
sel for  plaintiffs,  "that  if  the  plaintiffs  furnished  the  defend- 
ants with  money  to  purchase  provisions  to  enable  them  to 
make  their  crops,  and  the  defendant  so  used  the  money  and 
the  provisions  for  the  purpose  of  making  the  said  crops,  and 
were  thus  enabled  to  make  their  craps,  they  should  find  for 
the  plaintiffs,"  and  plaintiffs  excepted. 

The  jury  in  each  case  returned  a  verdict  for  the  defendant. 
The  plaintiffs  assign  error  upon  each  of  the  aforesaid  grounds 
of  exception. 

Hawkins  &  Guerry,  for  plaintiffs  in  error. 

W.  A.  Hawkins;  C.  T.  Goode;  C.  F.  Crisp,  for  de- 
fendants. 

McCay,  Judge. 

The  Act  of  1866  (pamphlet  1866, 141,)  gives  this  Hen  "to 
factors  and  merchants  for  provisions  and  commercial  manures 
furnished."  What  right  has  a  Court  to  say  that  this  law  ex- 
tends also  to  money  advanced  to  purchase  provisions  and  com- 
mercial manures  ?  Had  the  Legislature  so  intended,  it  would 
have  so  said.    These  liens  are  of  a  very  summary  character — 
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hard  on  the  man  who  gives  them  and  very  partial  to  a  partic- 
alar  class  of  creditors.  We  are  not  disposed  to  extend  them 
beyond  their  letter.  This  note  upon  its  &ce  b  for  monqr>and 
it  does  not  appear  that  the  consideration  was  anything  bat 
money.  That  the  plaintiff's  money  went  into  the  d^ndant's 
crop  may  be  a  very  good  reason  why  defendant  shoald  pay  it, 
but  it  is  no  reason  why  plaintiff  should  have  a  lien  on  the 
crop  above  other  creditors,  whose  money  went  into  it  also,  bat 
who  did  not  happen  to  be  merchants  or  fiurtors,  or  whose 
money  was  spent  by  the  planter  for  other  necessary  purposes 
than  provisions  or  commercial  manures. 
Judgment  affirmed. 


Borr  &  McEenzie,  plaintiffi  in  error,  V8.  Kichabd  Wil- 
liams, defendant  in  error. 

(MoNTOOmmT,  Judge,  was  proTidenUaUy  iweyented  from  presiding  ui  Uiii  mmJ 

WbeOy  in  an  action  for  the  price  of  sea  fowl  guano  sold,  the  defeodast 
■et  up  tbat  the  article  was  Talneless  as  a  maoure,  and,  on  the  trial,  the 
Jadge  charged  the  jary  that,  in  the  sale  of  a  manare,  there  was  an  im- 
plied warranty  that  the  article  sold  was  reasonably  fit  for  the  parpose 
intended,  but  added,  that  if  there  was  a  kind  of  land  that  it  was  aot 
fit  for,  it  was  the  daty  of  the  seller  to  notify  the  buyer  of  such  unfit* 
ness: 

Sdd,  That  whilst  the  Court  was  right  as  to  the  general  rule,  it  was  error 
to  give  in  charge  that  it  was  the  duty  of  the  seller  to  notify  the  bsjff 
as  to  the  kind  of  land  the  manure  was  not  suited  for. 

Factor's  lien.    Warranty.    Before  Judge  Clark.    Maoon 
Superior  Court.    December  Term,  1872. 

Boit  &  McKenzie  foreclosed  their  lien  against  Bicliard 
Williams  for  commercial  manures  furnished  to  him,  fiir  the 
purpose  of  making  his  crop  for  the  year  1871.  The  defeod- 
ant  filed  a  counter-affidavit,  in  which  he  set  forth  thai  the 
manures  furnished  were  valueless,  and  not  reasonably  suited 
to  the  purposes  for  which  intended,  and  that,  instead  of 
of  benefit  to  him,  damaged  him  in  the  sum  of  (22  00. 
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U|K)n  the  trial,  the  Court  charged  the  jury  as  follows,  to- 
wit:  "  Reasonably  suited  means  suited  to  any  of  the  soils  of 
the  country — to  gray  lands  or  red  lands,  to  uplands  or  low- 
lands. If  it  is  not  suited  to  a  certain  kind  of  arable  land, 
the  seller  must  so  notify  the  purchaser  at  the  sale.  The  pur- 
chaser is  bound  to  use  reasonable  care  and  caution  in  putting 
out  the  fertilizer,  and  exercise  reasonable  care  and  diligence  in 
the  cultivation  of  the  crop,  and  if  the  crop  fails  on  account  of 
his  negligence  in  putting  it  on  the  land  or  in  cultivating  the 
crop,  the  purchaser  is  liable.  The  seller  of  a  fertilizer  does 
not  w  irrant  against  the  seasons,  hence,  if  the  fertilizer  fails  on 
account  of  the  seasons,  the  purchaser  is  liable.  The  warranty 
which  the  law  makes  every  seller  make,  is  that  the  article  is 
reasonably  suited  to  the  purpose  for  which  it  is  sold,  that  it  is 
a  reasonably  good  fertilizer,  that  it  will  reasonably  increase 
production,  provided  the  land  is  well  worked,  and  provided 
the  seasons  are  &vorable.  That  is  the  extent  of  his  war- 
ranty." 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiffs moved  for  a  new  trial,  upon  the  ground,  amongst  others, 
tliat  the  Court  erred  in  charging  the  jury  as  aforesaid.  The 
motion  was  overruled  and  the  plaintiffs  excepted. 

W,  A.  Hawkins  ;  Fort  &  Hollis,  for  plaintiffs  in  error. 

W.  S.  Wallace  ;  Phil.  Cook  ;  N.  A.  Smith,  for  de- 
fendant. 

McCay,  Judge. 

We  think  the  Court  erred  in  saying  that  the  implied  war- 
ranty of  a  vendor,  that  his  wares  are  reasonably  fit  for  the 
purpose  intended,  extends  also  to  a  warranty  that  a  specified 
manare  sold  him  will  suit  the  vendee's  land.  We  all  know 
that  in  nearly  all  parte  of  the  country,  there  is,  in  the  same 
locality,  a  variety  in  the  land.  Can  it  be  said  that  the  vendor 
of  a  manure  must  inquire  into  the  nature  of  the  vendee's  land, 
SLnd  be  responsible  if  the  vendee  buys  a  manure  not  suited  to 
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it?  We  do  not  agree  wiih  this  view  of  the  law.  A  vendor 
warrants^  if  he  sells  manure,  that  it  is  manure ;  that  it  is  rea- 
sonably suited  for  giving  additional  capacity  to  land  to  pro- 
duce a  crop.  No  manure  will  do  this  on  all  lands — at  least, 
no  commercial  manure.  The  planter  who  owns  the  land^aad 
has,  perhaps,  several  varie'ies  in  the  same  tract,  must  deter- 
mine if  it  is  suited  to  his  land.  Any  other  rule  would  not 
only  be  a  great  hardship,  but  would  add  to  the  statute  terms 
which  the  Legislature  has  not  put  there. 
Judgment  reversed. 


W.  C.  Eptinq,  plaintiff  in  error,  vs,  John  Jones,  defendant 

in  error. 

(MoNTOOMiRT,  Judge,  was  providentially  prevented  from  presiding  in  thia  o«se) 

It  is  no  good  plea  to  a  suit  upon  a  prominsory  note  that  the  suit  isbroagbt 
by  the  true  owner  in  a  fictitious  name,  it  not  appearing  by  the  ple& 
that  the  defendant  lias  any  defense  to  the  note. 

John  Jones  brought  complaint  against  W.  C.  Epting  on  a 
promissory  note,  dated  September  4th,  1867,  due  on  January 
1st,  thereafter,  for  $1,2()8  13,  payable  to  William  M.  Fudge, 
or  bearer,  with  the  following  indorsement  thereon : 

"May  26th,  1871. 
"For  value  received  I  assign  the  within  note  to  James  F. 
Gaines.  [Signed]  William  M.  Fudge." 

The  defendant  pleaded  the  general  issue,  and  several  special 
pleas,  all  of  which  are  unnecessary  to  an  understanding  of 
the  decision  of  the  Court. 

Upon  the  trial  the  defendant  proposed  to  amend  his  pleas, 
by  setting  up  the  fact  that  the  plaiu tiff  had  no  existence  sit 
the  time  the  declaration  was  filed  in  said  cause,  nor  had  any 
existence  at  the  time  of  the  trial,  but  was  a  fictitious  person  to 
whom  the  defendant  never  had  been  indebted,  and  that  saM 
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suit  was  commenoed  in  the  name  of  said  fictitious  person^  to 
prevent  the  defendant  from  making  his  defense  to  said  action. 
The  amendment  did  not  show  what  constituted  the  defense  of 
which  he  was  deprived.  The  Court  refused  to  allow  the 
amendment  upon  the  ground  that  such  a  plea,  if  filed^  would 
be  demurrable,  and  the  defendant  excepted. 

The  plaintiff  introduced  the  note  and  closed.  The  defend- 
ant introduced  no  testimony.  The  jury  returned  a  verdict 
for  the  plaintiff. 

The  defendant  assigns  error  upon  the  aforesaid  ground  of 
exception. 

Thomas  P.  Loyd;  C.  T.  Goode;  S.  R.  Goodb;  N.  A. 
Smith,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

According  to  the  claim  of  the  plea,  this  suit  is  really  brought 
by  the  true  owner  of  the  note.  He  has  used  a  fictitious  name, 
but  nevertheless  it  is  his  act,  and  the  paygment  of  it  to  him, 
in'whatever  name,  will  be  an  unquestionable  satis&ction  of 
the  debt.  Had  tlie  plea  set  forth  some  defense,  good  against 
the  true  owner,  and  not  against  a  stranger,  or  had  the  plea 
set  out  that  the  plaintiff  was  a  tortious  holder,  so  that  the 
payment  to  him  would  not  be  good,  by  one  having  notice  of 
the  want  of  title,  something  might  be  said  in  fiivor  of  the  plea. 
Bat  as  it  stands  it  claims  that  the  real  owner  is  the  movant, 
that  he  is  suing  his  own  note  in  another  man's  name.  How 
does,  or  can  this  hurt  the  defendant?  A  matter  of  costs 
might  arise  if  it  appeared  that  the  nominal  plaintiff  was  in- 
solvent, or  purely  fictitious,  but  that  could  be  met  by  a  de- 
posit of  the  costs. 

We  find  no  fault  with  the  judgment  refusing  to  dismiss  the 
suit.  The  real  rights  of  the  parties  will  be  settled  by  the 
judgment. 

Judgment  affirmed. 
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William  T.  Vanduzbr,  administrator,  plaintiff  in  error, 
vs.  Thomas  J.  Heard  et  al.,  defendants  in  error. 


This  case  rests  solely  tipon  the  validity  of  the  Act  of  October,  1870, 
qoiring  the  plaintiff  in  certain  cases  to  file  an  affidavit  of  taxes  paid, 
and  the  majority  of  this  Court  having  decided  said  Act  valid,  the  jndg- 
meat  of  the  Court  below  is  affirmed. 

Wakneb,  C.  J. ,  dissented. 

Relief  Act  of  1870.  Tax  affidavit.  Before  Judge  An- 
drews.   Elbert  Superior  Court.    September  Term,  1872. 

William  T.  Vanduzer,  as  administrator  of  Ira  Christian, 
deceased,  brought  complaint  against  Qeoi^  E.  Heard,  as 
principal,  and  Thomas  J.  Heard,  as  security,  upon  a  promia- 
sorj  note,  dated  March  6th,  1860,  and  due  December  25th^ 
in  the  same  year,  for  ^2,369  08,  besides  interest.  When  the 
case  was  called  for  trial  defendants  moved  the  Court  to  dis- 
miss the  same,  upon  the  ground  that  no  tax  affidavit  had  been 
filed  as  required  by  the  Relief  Act  of  October  13th,  1870. 
The  motion  was  sustained  and  the  case  dismissed.  Plaintiffi 
excepted,  and  now  assigns  said  ruling  as  error. 

RoBEBT  Toombs  ;  W.  M.  &  M.  P.  Reese,  for  plaintiff  in 
error. 

No  appearance  for  defendants. 

McCay,  Judge. 

This  case  rests  solely  upon  the  validity  of  the  Act  of  Octo- 
ber, 1870,  requiring  the  plaintiff  in  certain  cases  to  file  aa 
affidavit  of  taxes  paid,  and  the  majority  of  this  Court  having 
decided  said  Act  valid,  the  judgment  of  the  Court  below  dis- 
missing the  case,  is  affirmed. 

MoNTGOHEBY,  Judge,  concurred,  and  Wabneb,  Chief 
Justice,  dissented,  but  furnished  no  opinions. 


ATLANTA,  JANUARY  TERM,  1873.         626 


ClemenU  vs.  Lee  &  Fulton. 


Frances  Clements,  plaintiff  in  error,  vs.  Lee  &  Fulton, 

defendants  in  error. 

(MoNTOOXiET,  JacUre,  wu  providentially  prerented  from  presiding  in  this  oase.) 

1.  A  homestead  laid  off  under  the  jadgment  of  the  Ordinary  does  no 
carry  with  it  the  crop  then  growing  upon  the  land,  to  the  exclusion  of 
a  lien  granted  by  the  husband  on  bis  then  growing  crop. 

2.  This  Court  will  not  reverse  the  judgment  of  the  Judge  of  the  Soperior 
Court,  refusing  a  new  trial  on  a  ground  of  error,  which  it  does  not  af- 
firmatively appear  was,  in  fact,  committed. 

8.  Grounds  taken  in  the  motion  for  a  new  trial  will  not  be  considered 
unless  the  facts  stated  therein  are  verified  by  the  Court.    (R.) 

Homestead.  Crops.  Bill  of  exceptions.  Practice  in  the 
Supreme  Court  Before  Judge  Clark.  Webster  Superior 
Court    September  Term,  1872. 

William  N.  Clements  gave  to  Lee  &  Fulton,  factors  and 
commission  merchants,  liens  on  his  growing  crops  for  advances 
in  provisions,  made  by  them  at  different  times,  to  enable  him 
to  carry  on  his  planting  operations  for  the  year  1871.     Before 
the  maturity  of  these  liens,  Clements  had  a  homestead  set 
apart  in  the  lands  upon  which  said  crops  were  growing,  for 
the  benefit  of  his  family,  consisting  of  a  wife  and  four  minor 
children.     Upon  the  levy  of  the  execution,  based  upon  the 
foreclosure  of  said  liens  upon  some  of  the  produce  made,  dur- 
ing the  year  1871,  upon  the  lands  set  apart  as  a  homestead, 
the  same  was  claimed  by  Frances  C.  Clements,  the  wife  of 
William  N.  Clements.    Upon  the  issue  thus  formed,  the  Court 
charged  the  jury,  "that  the  liens  were  good,  valid  and  bind- 
ing against  the  growing  crops  of  Clements,  the  defendant  in 
Ji.  fa.y  and  that  they  could  not  be  defeated  by  a  homestead, 
approved  after  said  liens  were  made.''    To  which  charge  the 
claimant  excepted. 

The  jury  found  the  property  subject;  whereupon,  the  de- 
fendant moved  for  a  new  trial,  upon  the  ground  of  error  in 
the  aforesaid  charge,  and  because  "  the  Court  erred  in  refusing 
to  allow  the  claimant  to  show  that  the  foreclosure  in  this  case 
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was  not  made  in  the  county  of  the  residence  of  the  defendant^ 
William  N.  Clements^  claimant,  proposing  to  show  that  he,  at 
the  date  of  said  foreclosure,  resided  in  the  county  of  Stewart, 
and  not  in  the  county  of  Webster,  as  stated  in  the  plaintiff's 
affidavit,  and  that,  therefore,  the  Court  of  Ordinary  of  Web- 
ster county  had  no  jurisdiction  to  render  a  judgment  in  said 
cause,  or  even  to  qualify  the  plaintiff  to  the  &cts  stated  in  the 
affidavit" 

The  grounds  upon  which  the  motion  for  the  new  trial  was 
based  were  not  verified  by  the  Court. 

The  motion  was  overruled,  and  the  claimant  excepted. 

T.  H.  Pickett  ;  Hawkins  &  Gubrry,  for  plaintiff  in 
error. 

F.  M.  Harper,  represented  by  Clabk  &  Goss,  for  de- 
fendant. 

McCay,  Judge. 

1.  Ordinarily,  the  sale  of  land  carries  with  it  the  crop  then 
growing  on  it ;  but  the  laying  aside  of  a  homestead  is  not  ex- 
actly a  sale.  It  is  an  appropriation  of  tlie  land  for  the  ben- 
efit of  the  family,  to  the  exclusion  of  the  debts  of  the  bead. 
Our  Act  on  the  subject  is  very  meagre,  and  does  not  go  into 
details,  and,  in  the  administration  of  the  law,  it  becomes  abso- 
lutely necessary  to  resort  to  analogy  and  to  the  reason  and  spirit 
of  the  Homestead  Act,  to  settle  unexpected  oomplicatioDS. 

The  Constitution,  as  well  as  the  Act  of  1868,  provide  fwa 
homestead  of  the  value  of  $2,000  00  in  specie.  Obviously, 
this  is  intended  of  the  land  itself.  The  object  is  to  secore  a 
home  for  the  wife  and  children,  and  if  the  value  of  the  crop 
then  on  the  land  is  to  be  considered  part  of  the  |2,000  00, 
the  homestead,  in  many  cases,  would  be  in  personal  proper^, 
and  not  in  land,  A  good  crop  of  cotton  is  generally  wocdiy 
per  acre,  as  much  as  the  land  on  which  it  stands.  As  we  do 
not  think  the  crop,  growing,  is  to  be  counted  in  estimating  the 
value  of  the  homestead,  we  do  not  think  it  ought  to  go  iw 


ATLANTA,  JANUARY  TEIIM,  1873.         627 


Clements  vs.  Lee  &  Falton. 


nothing,  and,  as  the  fairest  sohition  of  the  difficulty,  we  think 
its  vahie  at  the  time  remains  subject  to  debts  and  liens  of  the 
ha<^band,  already  created.  Here,  the  whole  of  the  husband's 
growing  crop  was  under  a  lien.  We  think  the  crop,  as  it 
stood,  covered  as  it  was  by  the  lien,  was  subject  to  the  lien, 
and  if  the  family  take  the  crop  as  they  find  it,  and  mingle 
the  then  growing  crop  with  their  own  subsequent  work,  they 
ought  to  recognize  the  lien  as  it  exists  at  the  date  of  the  home- 
stead, at  least,  to  the  value  of  the  crop  at  the  time. 

2.  We  think,  tlierefore,  there  is  no  error  in  this  verdict,  since 
it  only  sets  up  such  part  of  the  lien  as  existed  at  the  date  of 
the  order  setting  aside  the  homestead.  On  the  other  point  we 
do  not  decide,  though  we  do  not  doubt  but  that  a  claimant 
may  show  that  the  Court  issuing  the  fi.  fa.  had  no  jurisdic- 
tion of  it.  The  difficulty  here  is,  that  neither  the  bill  of  ex- 
ceptions nor  the  motion  for  new  trial  shows  affirmatively  that 
the  Judge  did  in  fact  refuse  to  permit  proof  of  want  of  juris- 
diction to  be  made. 

3.  True,  it  is  made  one  of  the  grounds  of  the  motion  for  new 
trial  that  the  Judge  did  so  refuse,  but  the  Judge  refuses  to 
make  the  rule  absolute  in  general  terms,  and  there  is  nothing 
in  the  rule  nisi  to  show  that  the  facts  of  such  ruling  exists. 
Parties  moving  new  trials  should  l)e  careful  to  see  to  it  that 
they  get  the  certificate  of  the  Judge,  either  in  the  motion  it- 
self or  in  the  bill  of  exceptions,  that  the  facts  stated  are  true. 
This  bill  of  exceptions  simply  says  that  the  Judge  overruled 
the  motion,  and  assigns  error  on  his  judgment  in  that  alone. 
Perhaps  he  did  this  because  the  ground  was  not  true. 

Judgment  affirmed. 
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John  T.  Crim,  plaintiff  in  error,  vs.  Sarah  J.  Cbawpobd, 

administratrix,  defendant  in  error. 

(MovTooif  BRT,  Jad^e,  was  proridentially  preTented  from  presidins  in  thif  csm.) 

Where  the  defendant  moved  to  open  a  judgment  against  him,  so  u  to 
enable  him  to  take  the  benefit  of  the  Relief  Act  of  1868,  which  mouoo 
was  overruled,  he  is  not  thereby  estopped  from  moving  to  set  aside  the 
judgment,  on  the  ground  that  he  had  never  been  served  with  the  p«U* 
tiou  and  process  on  which  the  judgment  was  founded.     (R.) 

Judgment     Estoppel.     Before  Judge  Clark.     Schlej 
Superior  Court.     October  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

C.  T.  GooDE,  for  plaintiff  in  error. 

B.  B.  HiNTON;  N.  A.  Smith,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  motion  made  in  the  Court  below  to  set  aside  a 
judgment  hy  the  defendant  therein.  The  defendant  first  made 
a  motion  to  open  the  judgment,  so  as  to  take  the  benefit  of  the 
Relief  Act  of  1868,  which  being  overruled  by  the  Courts  the 
defendant  then  moved  to  set  aside  the  judgment  on  the  gronmi 
that  he  had  never  been  served  with  the  petition  and  process 
on  which  the  judgment  was  founded.  The  plaintiff  then 
moved  to  dismiss  defendant's  last  motion,  on  the  ground  that 
he  was  estopped  from  making  it  The  Court  held  thai  the 
defendant  was  estopped  from  making  that  motion,  becai^e  he 
had  made  the  prior  motion  to  open  the  judgment  under  the 
provisions  of  the  Relief  Act  of  1868,  and  dismissed  defend- 
ant's motion,  to  which  he  excepted. 

In  our  judgment,  it  was  error  in  the  Court,  in  dismissing 
the  defendant's  second  motion,  on  the  ground  that  he  wat^ 
estopped  from  making  it  on  the  statement  of  fects  contained 
in  the  record.  Estoppels  are  not  generally  fiivored  by  the  law, 
because  the  truth  is  excluded  thereby.     Tlie  fiwt  that  the  tie- 
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fendant  made  the  motion  to  open  the  judgment,  to  take  the 
benefit  of  the  Relief  Act,  would  be  evidence  to  be  considered 
on  the  trial  of  the  issue,  as  to  whether  he  had  been  served 
with  process  in  the  original  suit,  but  it  did  not  estop  him  from 
showing  that  fact,  if  he  could  do  so,  and  we  think  he  should 
have  been  allowed  the  opportunity  to  have  proved  the  truth 
of  the  case. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Benjamin  W.  Heard,  plaintiff  in  error,  vs.  George  Dow- 
ner et  aJ.,  defendants  in  error. 

1.  The  homestead  provision  of  the  Conatitution  of  1868,  is  intended  to 
secure  from  the  property  of  the  head  of  the  family  a  provision  for  the 
support  of  the  family,  and  when  a  homestead  was  laid  of  to  and  for 
the  use  of  his  family,  which  at  the  time  consisted  of  his  wife  only,  and 
the  husband  and  wife  both  die,  leaving  no  family  but  adult  children, 
the  homestead  reverts  to  the  estate  of  the  husband,  and  is  subject  to 
debts  as  other  property. 

2.  The  7th  section  of  the  Act  of  1868  is  to  be  construed  in  the  h'ght  of 
the  Conatitution  and  general  scope  of  the  Homestead  Act,  and  the  words 
therein  used,  to- wit:  **  On  her  death  or  intermarriage  to  be  equally 
divided  between  the  children  of  the  former  marriage,''  are  not  to 
be  understood  as  excluding  the  homestead  on  the  death  or  intermar* 
riage  of  the  wife,  from  remaining  to  the  use  of  any  portion  of  the  fam- 
ily still  remaining,  or  if  no  family  remain,  from  the  debts  of  the  per- 
son out  of  whose  estate  it  was  taken. 

Homestead.   Reversion.  Adults.   Before  Judge  Andrews, 
'WUkes  Superior  Court.    June  Adjourned  Term,  1872. 

This  case  arose  upon  the  levy  of  an  execution  in  favor  of 
Senjamin  W.  Heard,  against  John  Downer,  upon  a  certain 
tract  of  land  in  the  county  of  Wilkes,  which  was  claimed  by 
Oeorge  Downer  and  others.  The  issue  was  submitted  to 
-tlie  Court  upon  the  following  statement  of  facts: 

''  In  the  lifetime  of  John  Downer  and  his  wife,  plaintiff 
obtained  judgment  against  defendant,  Downer,  upon  a  debt 
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contracted  prior  to  the  1st  day  of  January,  1861.  John 
Downer  then  owned  and  possessed,  in  fee  simple,  the  tract  of 
land  levied  on,  which  was  then  subject  to  the  payment  of  his 
debts,  and  also  subject  at  the  time  of  the  rendition  of  said 

judgment  to  the  same.     On  the  ....  day  of  ,  said  John 

Downer  applied  for  and  had  duly  laid  off  to  him,  as  the  head 
of  a  family,  (consisting  of  himself  and  wife,  only,)  he  having 
no  minor  children,  the  tract  of  land  levied  on,  claiming  the 
same  to  be  exempt  from  the  payment  of  his  debts,  under 
the  Constitution  of  Georgia  of  1868,  and  the  laws  of  said 
State,  made  in  pursuance  thereof.     Afterwards,  on  the  ...  day 

of  ,  the  wife  of  said  John  Downer  departed  this  life, 

leaving  her  husband  and  two  children,  who  were  over  the 
age  of  twenty-one  years  when  said  iiomestead  was  laid  off  and 
set  apart  John  Downer  was  in  possession  of  said  land  at 
the  time  of  her  death,  and  so  continued  until  the  ....  day  of 
,  when  he  departed  this  life  intestate,  leaving  the  claim- 
ants his  only  heirs-at-law,  one  of  said  claimants  being  one  of 
the  children  who  were  over  twenty-one  years  of  age  when 
said  homestead  w*as  laid  off,  and  the  other  claimant  claiming 
through  another  of  said  children." 

The  Court  decided  that  said  land  was  not  subject  to  the  ex- 
ecution of  plaintiff  in  fi.  fa.y  who  excepted,  and  now  asagns 
said  ruling  as  error. 

Robert  Toombs;  S.  H.  Hardeman,  for  plaintiff  in  error. 

William  M.  Reese,  for  defendant. 

McCay,  Judge. 

The  theory  of  the  homestead  provision  of  the  Constitaiion, 
is  to  set  apart  to  the  sole  use  of  the  family  of  a  debtor,  wliat 
is  deemed  a  support  for  the  family.  The  Constitution  requires 
the  Legislature  to  pass  laws  to  secure  this  homestead  to  the 
sole  use  and  benefit  of  the  family  aforesaid.  Obvioasly,  any 
laws  that  the  Legislature  may  pass,  are  to  be  constmed  in 
view  of  this  constitutional  provision.     The  family,  and  the 
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fiiinily  alone^  of  the  debtor,  is  the  object  and  intent  of  the 
homestead.  When  and  while  that  exists,  the  homestead  exists, 
and  when  that  ceases,  the  homestead  ceases.  During  the  exist- 
ence of  the  family,  the  Legislature  may  secure  it  to  the  sole  use 
of  the  family,  either  by  giving  it  the  legal  title  or  by  author- 
izing the  appointment  of  a  trustee  to  keep  it  for  the  use  of  the 
family. 

It  is  an  estate  carved  out  of  the  estate  of  the  husband,  for 
the  use  of  his  family,  and  is  protected  from  his  debts  and  from 
alienation  by  him,  and  it  is  an  estate  vested  in  the  family* 
Prima  facie^  it  would  seem  to  follow,  that  if,  at  any  time  or 
in  any  manner  the  family  should  cease  to  exist,  the  reversion 
would  go  over  to  the  holder  of  the  fee,  since  it  is  a  particular 
estate,  taken  out  of  the  fee,  and  set  aside  for  the  use  of  the 
family,  when  the  purpose  of  the  particular  estate  fails,  the  fee 
would  receive  back  the  particular  estate. 

There  are,  it  is  true,  some  words  in  the  Actof  1868,  copied 
almost  verbatim  from  the  Code,  which  create  some  difficulty. 
It  is  provided,  by  Act  of  1868,  section  12,  "said  property 
so  set  apart,  shall  be  for  the  use  of  the  wife  or  widow  and 
children,  during  her  life  or  widowhood,  and  at  her  death  or 
intermarriage,  be  equally  divided  between  the  children  of  the 
former  marriage,"  then  living.     Amended  in  1869. 

Literally  this  provision  would  make  the  homestead  cease 
at  the  death  or  intermarriage  of  the  wife,  and  yet  it  is  obvi- 
ous that  the  family  of  the  debtor  may  still  exist.  He  may 
still  live,  and  his  family  be  still  as  much  within  the  protec- 
tion of  the  constitutional  provision,  as  if  she  were  alive. 
And  even  if  the  husband  be  dead,  and  the  wife  die  or  inter- 
marry again,  the  family  of  the  original  head  may  still  exist. 
This  clause  is  not  to  be  taken  literally.  When  it  is  said 
that  if  the  widow  or  wife  intermarry  or  die,  the  property  shall 
be  divided,  etc.,  the  first  words  of  the  clause  are  not  to  be 
forgotten,  to- wit:  that  the  property  is  to  be  for  the  use  of  the 
wife  or  widow  and  children. 

The  words,  if  she  die  or  intermarry,  must  be  taken  to  mean 
if  she  die  or  intermarry  when  she  is  the  sole  pereon  constitu- 


632  SUPREME  COURT  OF  GEORGIA. 

Heard  m.  DowDer  ei  aL 

ting  the  &Diily.  It  cannot  be  supposed  that  it  was  the  intent 
of  the  Legislature  to  break  up  the  homestead  on  the  death  of 
the  wife  or  intermarriage  of  the  widow.  Taking  this  daase 
with  the  Constitution,  and  construing  it  in  harmony  with  the 
general  scope  of  the  whole,  we  are  of  the  opinion  that  this 
clause  of  the  Act  of  1868,  as  well  as  section  2021  of  the  Code, 
simply  provide  that  the  title  of  the  wife  or  widow  to  the  use 
of  the  homestead  ceases  when  she  dies  or  marries  again.  That 
her  estate  is  not  an  estate  of  inheritance,  but  ceases  when  she 
ceases  to  be  a  member  of  the  fiimily,  and  subject  to  the  use  of 
the  balance  of  the  fiimily  so  long  as  it  exists,  the  title  goes 
back  to  the  children  of  the  marriage  if  the  husband  be  dead. 
The  language  is  loose,  and  the  draftsman  had  solely  in  his 
mind  the  disposition  of  the  wife's  title  in  case  the  fiimily 
ceased,  and  the  husband  was  dead  and  he  intended  to  pro- 
vide that  it  should  go  to  the  children  of  the  marriage  where 
the  law  would  cast  it.  But  this  provision  does  not  say  it  shall 
go  there  free  from  the  debts  of  the  husband.  It  goes  theneas 
other  property  does  subject  to'lthe  claims  against  the  hodband 
under  the  statute  of  distributions. 

In  our  judgment  this  section  only  applies  when  the  hus- 
band is  dead  and  the  fiimily  ceases  to  exist,  that  so  I(Mig  as  the 
fiunily  exists  the  homestead  remains  to  its  use,  and  if  the 
husband  be  living  when  the  fiimily  ceases  the  property  goes  to 
him  by  reversion,  since  the  estate  carved  out  is  gone,  the  fee  ia 
again  perfect. 

Judgment  reversed. 
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GusTAVxrs  VoiiGER  &  Company,  plaintiflB  in  error,  vs.  B. 
W.  Smith  &  Company,  defendants  in  error. 

(MoNTOOMiBT,  Jud^e,  was  proTidentially  prevented  from  presiding  in  this  ease.) 

1.  Under  the  Relief  Act  of  1870  the  plaintiffs  are  only  required  to  prove 
that  they  have  paid  all  legal  taxes  on  the  notes  saed  on,  to  the  date  of 
their  affidavit  that  all  legal  taxes  had  been  paid.     (R.) 

2.  The  verdict  of  the  jary  should  have  been  either  that  the  plaintiffs  had 
paid,  or  had  not  paid,  all  legal  taxes  due  on  the  notes  sued  on,  up  to 
the  time  of  filing  their  affidavit,  and  not  a  verdict  for  the  defendants 
generally.     (R.) 

Relief  Act  of  1870.    Verdict.     Before  Judge  Clabk. 
Sumter  Superior  Court.    October  Adjourned  Term,  1872. 

For  the  fiwts  of  this  case,  see  the  decision. 

Hawkins  &  Guerry,  for  plaintifls  in  error. 
W,  A.  Hawkins  ;  A.  R.  Brown,  for  defendants. 

Warner,  Chief  Justice. 

1.  This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendants on  two  promissory  notes.  The  defendants  pleaded  that 
the  plaintiffi  had  not  paid  all  legal  taxes  due  thereon,  as  re- 
quired by  the  Act  of  1870.    The  suit  was  pending  at  the  time 
of  the  passage  of  the  Act.     The  plaintiffs  filed  their  affidavit 
within  the  time  prescribed,  that  all  legal  taxes  had  been  paid 
on  the  debts.    The  affidavit  as  to  payment  of  taxes  is  dated 
5th  April,  1871.    The  plaintiffs,  on  the  trial,  introduced  the 
notes  in  evidence,  and  the  answers  of  one  of  the  plaintifi^  to 
interrogatories,  to  prove  that  he  had  paid  the  taxes  due  on  the 
notes,  who  stated  that  he  had  paid  all  legal  taxes  due  thereon 
up  to  the  13th  April,  1871,  so  long  as  the  claims  were  con- 
sidered solvent.    The  jury,  under  the  charge  of  the  Court, 
found  a  general  verdict  for  the  defendants.    The  plaintifib 
made  a  motion  for  a  new  trial,  on  the  ground  that  the  Court 
Vol.  zlyu.  41, 
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erred  in  charging  the  jury,  "  that  it  was  incumbent  on  the 
plaintiffi  to  prove  that  they  had  paid  all  legal  taxes  dae  bj 
law  on  the  notes  sued  on  since  the  13th  day  of  April,  1871,  as 
well  as  before  that  time,"  and  because  the  verdict  of  the  juiy 
was  contrary  to  the  law  and  the  evidence,  which  motion  for  a 
new  trial  was  overruled  by  the  Court^  and  the  plaintifla  ex- 
cepted. 

2.  Whatever  may  be  our  respective  views  in  r^ard  to  the 
constitutionality  of  the  Act  of  1870,  we  concur  in  opinion  that 
the  charge  of  the  Court  was  error,  under  the  provisions  of  that 
Act.  The  plaintifis  were  only  required  to  prove,  upon  the 
trial,  the  truth  of  their  affidavit  that  all  legal  taxes  had  been 
paid  on  the  debts  up  to  the  time  of  making  it  as  a  condition 
precedent  of  their  right  to  maintain  their  suit  in  Court;  ibej 
were  not  required  to  prove  that  they  had  paid  all  legal  taxes 
since  that  time.  The  issue  on  trial  was  whether  the  plaiDti£ 
had  paid  all  legal  taxes  due  on  the  notes  sued  on,  and  the  ver- 
dict of  the  jury  should  have  been,  either  that  the  plaintiffi 
had  paid,  or  had  not  paid,  all  legal  taxes  due  thereon  up  to 
the  time  of  filing  their  affidavit,  and  not  a  verdict  for  the  de- 
fendants generally.  The  verdict  for  the  defendant  gen^Iv, 
and  a  judgment  of  the  Court  thereon,  would  have  been,  prima 
fade,  at  least,  a  bar  to  another  suit  by  the  plaintifls  upon  the 
notes  sued  on,  whereas,  all  the  defendants  were  ^ititled  to 
claim  under  the  Act  of  1870,  if  the  taxes  had  not  been  paid, 
as  stated  in  the  plaintiffs'  affidavit,  would  have  been  that  the 
action  should  be  dismissed.  We  are,  therefore,  of  the  opinion 
that  the  new  trial  should  have  been  granted  on  both  grounds 
taken  in  the  motion  therefor. 
^  Let  the  judgment  of  the  Court  below  be  reversed. 
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Harrell  vs.  Culpepper. 

LovETT  L.  Harrell,  executor,  plaintiff  in  error,  vs,  Nancy 
A,  R.  Culpepper,  defendant  in  error. 

(HoXTOOXKBT,  Judge,  was  proyidentially  presented  from  presiding  in  this  case.) 

1.  The  declarations  of  a  person  through  whom  the  defendant  traces  his  title 
to  the  land  sued  for,  are  inadmissible  where  the  evidence  fails  to  dis- 
close his  possession  at  the  time,  or  whether  the  declarations  were  made 
before  or  after  he  parted  with  his  title  to  the  land;  if  indeed  he  ever 
had  any  title  to  it     (R.) 

2.  An  indorsement  on  the  back  of  a  deed,  made  by  the  vendee,  transferring 
the  same  to  a  third  person,  is  not  evidence  of  the  transfer  of  title 
without  proof  of  execution  and  delivery.     (R.) 

Complaint  for  land.  Declarations,  Deed.  Evidence. 
Before  Judge  Clark.  Webster  Superior  Court.  September 
Term,  1872. 

Lovett  L.  Harrell,  as  executor  of  Levi  Harrell,  deceased, 
brought  complaint  against  Nancy  A.  R,  Culpepper,  for  a  tract 
of  land  in  the  county  of  Webster,  to-wit:  lot  number  one 
hundred  and  forty-eight,  in  the  eighteenth  district,  containing 
two  hundred  and  two  and  one-half  acres,  and  for  the  mesne 
profits  of  the  same.  The  writ  was  filed  in  office  on  February 
10th,  1871.  The  record  does  not  disclose  the  defendant's 
plea. 

Upon  the  trial  the  plaintiff  introduced  the  following  evi- 
dence, to-wit: 

let.  Grant  from  the  State  to  Moses  Right,  dated  Septem- 
ber 30th,  1828. 

2d.  Deed  from  Moses  Right  to  Levi  Harrell,  dated  in 
1829. 

3d.  Letters  testamentary  to  plaintiff  upon  the  estate  of  Levi 
Barren,  deceased. 

The  defendant  introduced  testimony  as  follows: 

1st.  Deed  from  John  Gibbs  to  J.  F,  Culpepper,  dated  June 
3d,  1847. 

2d.  Deed  from  Moses  Right  to  Thomas,  dated  October 
Sth,  1846. 
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3d.  Deed  from  Thomas  to  James  Mniy^  dated  Deoember 
24th,  1854. 

4th.  Deed  £rom  James  Maiy  to  B.  O.  Hattox,  dated  De- 
cember 25th,  1854. 

5th.  Deed  from  B.  O.  Hattox  to  Kemp,  dated  Deoembor 
30th,  1854. 

6th.  Deed  fix>m  Kemp  to  Joseph  F.  Culpepper,  dated  3vij 
3d,  1860. 

Mark  Kemp  Culpepper,  sworn :  Knew  Joseph  F.  Culpep- 
per in  his  lifetime;  the  defendant  was  his  wife;  has  known 
the  premises  in  dispute  since  1843;  knew  when  Culpepper's 
ownership  of  the  lot  commenced;  thinks  it  was  in  the  M  of 
1847.  He  commenced  clearing  the  lot  in  1847;  he  said  that 
he  owned  it;  he  lived  on  an  adjoining  lot;  he  built  his  house 
on  it  in  three  or  four  years;  so  far  as  witness  knows,  be  exe*- 
cised  ownership  on  the  place  as  long  as  he  lived.  He  raised 
com  and  ootton  on  it,  built  houses  on  it,  and  lived  there  da- 
ring his  life.  He  died  during  the  war.  There  was  anodier 
claim  against  the  lot  which  was  compromised.  He  lived  od 
the  lot  from  the  fall  of  1851  to  his  death.  The  defendant 
has  been  in  possession  ever  since  the  death  of  her  husband. 
She  and  her  husband  have  been  in  possession  since  1847.  The 
defendant  has  seven  or  eight  children,  all  of  whom  are  minors 
except  two.  Witness  does  not  know  that  she  has  ever  admin- 
istered upon  her  husband's  estate. 

L.  B.  Causey,  sworn  in  rebuttal  for  the  plaintiff:  Culpq)- 
per  was  in  possession  the  first  time  witness  ever  saw  the 
settlement,  in  1853  or  1854;  he  fiirmed  on  it  as  long  as  he 
lived  and  treated  it  as  his  own.  The  possession  was  continu- 
ous from  the  time  witness  knew  it;  the  defendant  has  been  in 
possession  ever  since  her  husband's  death. 

The  Court  charged  the  jury  as  follows:  "Plaintiff  daims 
by  plat  and  grant  from  the  State  to  Moses  Right,  lasaed  in 
1828,  and  deed  from  Moses  Right  in  1829  to  Levi  Handl, 
the  death  of  Harrell,  and  letters  testamentary  to  his  executor. 
This  title  is  sufficient  to  entitle  the  plaintiff  to  a  verdict  un- 
less the  defendant  shows  a  better  title. 
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"The  defendant  says  that  she  went  into  possession  in  1847, 
under  a  deed  from  Gibbe  to  her  husband;  that  her  husband 
cleared  land  on  the  lot  in  1847 ;  that  he  built  a  house  in  three 
or  four  years  thereafter  on  the  lot  and  moved  on  it,  and 
cleared  and  cultivated  it  until  his  death,  and  that  she,  as  his 
widow,  has  remained  in  possession  up  to  date.     Suit  was 
broughtin  1870,  (1871.)     If  the  deceased  husband,  Culpepper, 
went  into  possession  in  1847,  under  a  deed  from  Gibbs  to 
himself,  in  good  faith,  believing  he  had  a  good  title,  and  held, 
claimed,  occupied  and  cultivated  the  land  during  bis  life,  and 
his  widow  has  remained  on  the  land  ever  since,  then  you 
should  find  for  the  defendant.     The  memorandum  on  the  back 
of  the  deed  of  transfer  of  title  to  Kemp  is  not  evidence  of 
the  transfer  of  the  title  without  proof  of  the  execution  and 
delivery.     You  cannot  consider  it  without  some  other  proof 
of  its  execution  and  delivery.     The  widow  can  properly  de- 
fend this  suit,  and  if  the  title  vested  in  her  husband  during 
his  life,  the  law  will  protect  her  in  the  possession,  and  whether 
the  title  vested  in  her  husband  during  his  life  or  not,  you  can 
add  her  possession  to  that  of  her  husband,  in  order  to  <^om- 
plete  the  title,  if  the  evidence  will  justify  you  in  so  doing,  her 
possession,  in  law,  being  that  of  her  husband." 

The  jury  returned  a  verdict  for  the  defendant.  Whereupon 
the  plaintiff  moved  for  a  new  trial  upon  the  following  grounds, 
to- wit: 

Ist.  Because  the  Court  erred  in  refusing  to  allow  the  wit- 
nefi^y  L.  B.  Causey,  to  testify  that  Benjamin  Kemp  admitted 
to  him,  that  he,  Kemp,  never  had  any  title  to  the  land  in 
dispute,  plaintiff  insisting  that  the  deeds  introduced  by  the 
defendant  were  all  forgeries. 

To  this  ground  the  Court  attached  the  following  note :  "  The 

Court  excluded  the  offered  testimony  about  Kemp's  admitting 

he  had  no  title,  unless  counsel  would  state  that  he  expected  to 

bring  home  notice  to  Culpepper.     Counsel  did  not  so  state." 

2d.  Becaase  the  Court  eired  in  his  charge  to  the  jury. 

3d.  Because  tlie  Court  en-ed  in  refusing  to  charge  the  jury 

-IS  requested,  to-wit :  "  That  the  indorsement  on  the  deed  from 
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John  Gibbs  to  Joseph  F.  Culpepper^  dated  June  3d,  1847, 
and  which  deed  was  claimed  hv  the  defendant  to  be  color  of 

«r 

title,  might  be  considered  by  the  jury  in  connection  with  other 
£ictB  of  the  case,  and  the  jury  might  give  snch  waght  to  it  as 
they  thought  proper,  as  an  admission  of  said  Culpepper,''  said 
indorsement  bearing  date  December  3d,  1854,  and  in  the  fol- 
lowing words:  ''I  transfer  the  within  deed  to  Benjamiii 
Kemp/'  (Signed)  J.  F.  Culpepper,  and  witnessed  by  B.  F. 
Culpepper. 

The  Court  attached  the  following  note  to  this  ground :  "The 
indorsement  was  on  the  back  of  the  deed,  but  was  not  pot  in 
evidence." 

The  new  trial  was  refused,  and  the  plaintiff  excepted  upon 
each  of  said  grounds. 

C.  T.  GooDE ;  N.  A.  Smith,  for  plaintiff  in  error. 

Hawkins  &  Guerry,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  of  ejectment  against  the  de- 
fendant to  recover  the  possession  of  a  tract  of  land  in  the 
county  of  Webster.  On  the  trial  of  the  case,  the  jury  found 
a  verdict  in  fiivor  of  the  defendant.  A  motion  was  made  for 
a  new  trial,  on  the  several  grounds  set  forth  in  the  reootd, 
which  was  overruled  by  the  Court,  and  the  plaintiff  excepted. 
There  was  no  error  in  rejecting  the  evidence  of  Causey,  as  to 
the  declarations  of  Kemp,  who  was  not  shown  to  have  be^ 
in  possession  of  the  land  at  the  time,  nor  did  it  appear  whdhtf 
his  declarations  were  made  before  or  after  he  parted  with  his 
title  to  the  land,  if,  indeed,  he  ever  had  any  title  to  it  We 
find  no  error  in  the  chaise  of  the  Court  to  the  jury,  or  in  re- 
fusing to  charge  as  requested.  The  verdict  was  right,  undo* 
the  law  and  fiictB  of  the  case,  and  the  motion  for  a  new  trial 
was  properly  overruled. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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W.  J.  Baelow  et  al.y  plaintiffi  in  error,  vs.  The  Ordinaby 
OF  Sumter  county,  defendant  in  error. 

(MoHTOOMiBT,  Judge,  was  proTidentially  preyented  from  presiding  in  this  case. 

1.  The  Ordinary  now  stands  in  the  place  of  the  Justices  of  the  Inferior 
Court,  and  has  the  same  power  and  authority,  under  the  Code,  to  levy 
an  extraordinary  tax  for  county  purposes  as  they  formerly  had,  and  has 
no  other  or  greater  power  or  authority  to  do  so.     (R.) 

2.  The  Ordinary  has  the  power  and  authority,  under  the  provisions  of 
the  536th  section  of  the  Code,  to  levy  a  tax  sufficient  to  carry  into  ef- 
fect the  provisions  of  the  580th  and  58l8t  sections,  in  relation  to  the 
erection  and  keeping  in  repair  the  public  buildings  of  the  county,  etc., 
without  the  recommendation  of  the  grand  jury ;  but  when  the  extra  tax 
18  levied  for  any  of  the  purposes  specified  in  said  two  sections,  the  or- 
der of  the  Ordinary  should  clearly  and  disUnctly  state  the  object  ^and 
purpose  for  which  it  is  levied.     (R.) 

8.  In  all  other  cases,  the  Ordinary  has  no  power  or  authority  to  levy  an 
extra  tax  on  the  general  State  tax,  for  county  purposes,  unless  two- 
thirds  of  the  grand  jury  shall  so  recommend,  and  then  the  extra  tax  is 
not  to  exceed  fifty  per  cent,  upon  the  amount  of  the  State  tax  for  the 
year  it  is  levied.     (R.) 

4.  If  there  is  no  grand  jury  impanneled,  or  if  they  adjourn  without  tak- 
ing any  action  thereon,  or  refuse  to  make  such  recommendation  suffi- 
cient to  discharge  any  judgment  obtidned  against  the  county,  or  any 
debt  for  the  payment  whereof  there  is  a  mandamus,  or  the  necessary 
enrrent  expenses  for  the  year,  the  Ordinary  may  levy  the  necessary  tax, 
not  to  exceed  fifty  per  cent,  on  the  State  tax  for  that  year,  without  the 
recommendation  of  the  grand  jury.     (R.) 

5.  Fifty  per  cent,  is  the  limit  prescribed  for  the  levying  an  extra  tax,  with 
the  recommendation  of  the  grand  jury,  and  the  Ordinary  cannot  ex- 
ceed that  amount  without  it,  and  the  order  of  the  Ordinary,  in  all 
cases,  should  distinctly  specify  the  object  and  purpose  for  which  the 
extra  tax  is  levied.     (R.) 

6.  The  securities  upon  a  tax  collector's  bond,  payable  to  the  Governor 
of  the  State,  conditioned  for  the  faithful  performance  of  his  duty  in  the 
collection  of  the  general  tax  of  the  State,  are  not  liable  to  the  Ordinary 
for  the  failure  of  the  tax  collector  to  collect  and  pay  over  the  county 
tax.     (R.) 

7.  Where  the  money  claimed  as  a  tax  is  not  a  tax,  under  any  provision  of 
the  Code,  because  illegally  assessed  as  such,  there  may  be  judicial  in- 
terference to  prevent  its  collection.    (R.) 

Illegality.  Tax.  County  matters.  Bond.  Judicial  in- 
terference. Before  Judge  Clark.  Sumter  Superior  Court, 
October  Adjourned  Term,  1872. 
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W.  A.  Hawkins  ;  A.  E.  Brown,  for  plaintiffi  in  error. 
W.  B.  GuERRY ;  N,  A.  Smith,  for  defendant. 

Warner,  Chief  Juetice. 

1.  On  the  27th  day  of  March,  1868,  Wheeler,  as  tax  ool- 
lector  of  Samter  county,  together  with  the  other  defendants, 
as  his  securities,  executed  their  bond  payable  to  R.  B.  Bul- 
lock, Governor  of  Georgia,  and  his  successors  in  office,  for  the 
fiuthfiil  performance  of  his  duty  as  such  tax  collector  daring 
the  time  he  should  continue  in  office,  or  discharge  any  of  the 
duties  thereof.  Wheeler  continued  in  office  under  said  appoint- 
ment until  after  the  year  1870,  and  then  died;  the  exact 
time  of  his  death,  does  not  appear  in  the  record.  Subsequent 
to  the  death  of  Wheeler,  however,  the  Ordinary  of  Sumta 
county,  on  the  9th  day  of  November  1871,  issued  an  execa- 
tion  against  Wheeler,  as  tax  collector,  and  hiis  securities  on 
said  bond,  for  the  sum  of  $7,879  44,  reciting  that  he  was  in 
de&ult  that  amount  to  the  county  of  Sumter,  in  not  paying 
over  the  tax  assessed  for  the  year  1870,  for  county  pnrposes. 
This  execution  was  levied  on  the  property  of  the  defeDdanti>, 
when  the  securities  of  Wheeler  filed  an  affidavit  of  illegality 
thereto,  on  the  several  grounds  as  set  forth  in  the  record. 
The  plaintiff  demurred  to  the  defendant's  affidavit  of  illc^- 
ity,  which  demurrer  was  sustained  by  the  Court  upon  ail  the 
grounds  taken,  except  the  one  that  there  could  be  no  judicial 
interference  in  case  of  payment  in  full,  on  a  proper  case  made, 
but  dismissed  the  affidavit  of  ill^ality;  whereupon,  the  de- 
fendants excepted.  One  of  the  grounds  of  ill^ality  taken  in 
the  affidavit,  which  the  demurrer  admits,  is  that  the  Ordinaiy 
of  said  county  of  Sumter  had  no  authority  to  levy  an  extra- 
ordinary tax  for  county  purposes,  on  the  general  State  tax  for 
the  year  1870,  until  after  such  a  tax  had  been  reconmiended 
by  two-thirds  of  the  grand  jury  of  said  county,  and  that  the 
tax  levied  for  the  year  1870,  was  for  one  hundred  and  fifty 
per  cent,  and  without  any  recommendation  of  the  grand  jury 


ATLANTA,  JANUARY  TERM,  1873.        641 

Barlow  et  al.  vs.  The  Ordinary  of  Samter  county. 

of  said  county,  and  that  said  tax  was  levied  long  after  the 
defendant  signed  said  bond.  The  Ordinary  now  stands  in 
the  plaoe  of  the  Justioes  of  the  Inferior  Court,  and  has  the 
same  power  and  authority  under  the  Code,  to  levy  an  extraor- 
dinary tax  for  county  purposes,  as  the  Justices  of  the  Inferior 
Court  had,  and  no  other,  or  greater  power  or  authority,  to  do 
so. 

2.  The  Ordinaries  in  the  respective  counties  in  this  State 
have  the  power  and  authority,  under  the  provisions  of  the 
536th  section  of  the  Code,  to  levy  an  extra  tax  sufficient  to 
carry  into  effect  the  provisions  of  the  530  and  5Slst  sections 
of  the  Code,  in  relation  to  the  erection  and  keeping  in  repair 
the  public  buildings  of  the  county,  etc.,  without  the  recom- 
mendation of  the  grand  jury,  but  when  the  extra  tax  is  levied 
for  any  of  the  purposes  specified  in  the  530th  and  531st  sec- 
tionS;  the  order  of  the  Ordinary  levying  such  extra  tax  should 
clearly  and  distinctly  state  the  object  and  purpose  for  which  it 
is  levied. 

3.  In  all  other  cases,  however,  the  Ordinary  has  no  power 
or  authority  to  levy  an  extra  tax  on  the  general  Siate  tax  for 
county  purposes,  unless  two-thirds  of  the  grand  jury  shall  so 
recommend,  and  then  the  extra  tax  is  not  to  exceed  fifty  per 
cent,  upon  the  amount  of  the  State  tax  for  the  year  it  is  lev- 
ied :  Code,  543. 

4.  If,  however,  from  any  cause,  there  is  no  grand  jury  impan- 
neled,  or  they  adjourn  without  taking  any  action  thereon,  or 
refuse  to  make  such  recommendation  sufficient  to  discharge 
any  judgment  obtained  against  the  county,  or  any  debt,  for  the 
payment  whereof  there  is  a  mo.ndamu^,  or  the  necessary  cur- 
rent expenses  of  the  year,  the  Oi*dinaiy  may  levy  the  necessary 
tiix,  not  to  exceed  fifty  per  cent,  on  the  State  tax  for  that  year, 
iv^ithout  the  recommendation  of  the  grand  jury.     Fifty  per 
ceni.  is  the  limit  prescribed  for  the  levying  an  extra  tax,  mfh 
i  lie  recommendation  of  the  grand  jury,  and  the  Ordinary  can- 
not exceed  that  amount  trnfJiovi  it,  and  the  order  of  the  Ordi- 
nary^ iu  all  cases,  should  distinctly  specify  the  object  and  pur- 
po«?e  for  which  the  extra  tax  is  levied :  Code,  550. 
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5.  The  tax  levied  by  the  Ordinary  of  Sumter  county  for 
the  year  1870,  for  county  purposes,  being  an  extraordinary  tax, 
was  levied  without  the  recommendation  of  the  grand  jury,  as 
required  by  law,  and  being  for  one  hundred  and  fifty  per  oent. 
on  the  general  State  tax,  was  an  ill^al  and  void  tax,  for  which 
the  defendants  were  not  liable  on  their  bond :  ReynoW»  t». 
Lofton^  18  Georgia  JReportSy  47.    The  Ordinaries  in  this  State 
have  not  a  roving  commission  to  levy  and  collect  taxes  from 
the  people  without  authority  of  law,  but  can  only  do  so  in  the 
manner  prescribed  by  tJie  law,  which  should  be  the  governing 
rule  for  their  conduct  in  levying  taxes  for  county  purposes,  in 
all  cases.     In  our  judgment,  the  original  and  amended  affi- 
davit of  the  defendants,  as  to  the  payment  of  the  tax  to  the 
county,  was  sufficient,  and  that  the  Oourt  erred  in  sustaining 
the  demurrer  thereto.     The  averments  of  payment  were  soffi- 
cient  to  have  formed  an  issue  thereon  to  have  been  submitted 
to  the  jury. 

6.  But  there  is  still  another  view  of  this  case,  whi<&  is  &tftl 
to  the  right  of  the  plaintiff  to  recover  the  county  tax  from  the 
defendants  on  this  bond.    This  is  a  bond  executed  to  the  Gov- 
ernor for  the  fiiithiul  performance  of  the  duties  of  a  tax  col- 
lector in  the  collection  of  the  general  tax  of  the  State,  and  not 
for  the  collection  of  the  county  tax,  for  which  it  is  now  sought 
to  make  the  defendants  liable.    By  the  933d  section  of  the 
Code,  the  tax  collector  is  required  to  give  two  bonds :  one  £>r 
the  collection  of  the  State  tax,  and  another  bond,  with  suffi- 
cient security,  payable  to  the  Ordinary,  conditioned  tor  the 
£iithful  performance  of  his  duties  as  collector  of  the  county 
tax,  in  a  sum  to  be  fixed  by  the  Ordinary.     The  Ordinanr 
has  the  same  remedy  to  enforce  the  collection  of  the  county 
tax  on  this  latter  bond  against  the  tax  collector  and  his  seea- 
rities  thereto  as  the  Comptroller  General  would  have  against 
the  collector  for  State  taxes,  when  in  defiiult :  Code,  556.    The 
securities  to  the  bond,  set  forth  in  the  record,  never  obligated 
themselves  that  their  principal  should  &ithfully  collect  and 
pay  over  the  county  tax  for  1870,  or  any  other  year,  but  only 
obligated  themselves  that  their  principal  should  ^ithfiillj 
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form  his  duties  as  tax  collector  in  collecting  and  paying  over 
the  State  tax,  and  it  is  alleged  in  the  affidavit  that  he  did  col- 
lect and  pay  over  to  the  State  all  taxes  due  the  State,  in  com- 
pliance with  his  said  bond.  The  3618th  section  of  the  Code 
declares,  that  no  replevin  shall  lie,  nor  any  judicial  interference 
be  had  in  any  levy  or  distress  for  taxes,  under  the  provisions 
of  this  Code,  but  the  money  sought  to  be  collected  in  this  case 
is  not  for  any  tax  legally  imposed,  under  any  provision  of  this 
Code,  or  of  any  other  Code  which,  in  law,  would  bind  the 
people  of  Sumter  county  to  pay  it,  or  the  defendants,  as  the 
securities  of  the  tax  collector,  to  refund  it. 

7.  The  money  claimed  as  a  tax  is  not  a  tax,  under  any  pro- 
vision of  the  Code,  because  illegally  assessed  as  such,  and  is 
simply  void  as  a  tax,  and  cannot  be  enforced :  Reynolds  vs. 
Lofton,  18  Oem^gia  Reports,  47. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Franklin,  Reid  &  Company,  plaintiflfe  in  error,  vs.  P.  H. 

Norton  et  al.y  defendants  in  error. 

The  remedy  provided  in  section  1970  of  the  Code,  whereby  a  creditor 
may  contest  the  existence  of  a  lien  of  a  certain  class  upon  the  prop- 
erty of  his  debtor,  is  cumalative  and  intended  to  point  oat  a  mode  in 
which  an  issne  may  be  made  and  brought  into  Court  for  trial.  A  judg- 
ment creditor  who  rules  the  sheriff  for  money  raised  by  sale  of  defend- 
ant's property,  is  not  obliged  to  attack  a  conflicting  lien  fl.  fa,j  set  up 
in  the  sheriff's  answer  in  this  way,  but  may  attack  it  as  he  would  any 
other  contesting  execution.  Hence,  if  two  factor's  liens  are  foreclosed 
upon  the  same  property,  each  seeking  to  subject  money  in  the  sheriff's 
hands  raised  by  sale  of  the  property,  one  of  which  is  founded  on  a  lien 
created  orally,  and  the  affidavit  of  one  creditor  foreclosing  the  oral  lien, 
does  not  disclose  the  date  •of  his  lien,  and  he  offers  himself  as  a  wit- 
ness to  prove  his  lien  to  be  older  than  that  of  the  other  creditor,  the 
latter  may  cross-examine  him  and  show  if  he  can,  that  the  oral  con- 
tract with  the  debtor  did  not  create  a  lien. 

Factor's  lien.  Oral  lien.  Examination.  Rule  against 
sheriff.  Before  Judge  Andrews.  Wilkes  Superior  Court. 
>Iay  Adjourned  Term,  1872. 
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Franklin,  Reid  &  Company,  &ctors  and  oommission  mer- 
chants, obtained  a  rule  against  James  M.  Dyson,  deputy  sher- 
iff of  the  county  of  Wilkes,  requiring  him  to  show  cause  why 
he  should  not  pay  over  to  the  plaintiffs  tlie  principal  and  in- 
terest due  upon  an  execution  in  their  favor,  against  one  James 
C.  Newsom  of  said  county,  issuing  upon  the  foreclosure  of  a 
Actor's  lien.  Said  sheriff  set  forth  in  his  answer  an  execution 
against  the  same  defendant  in  fiivor  of  P.  H.  Norton,  which 
was  claiming  the  proceeds  of  the  cotton  levied  on  and  sold 
under  both  executions;  that  Norton^s  execution  was  of  older 
date  than  the  plaintiffs^ ;  that  respondent  was  prepared  to  pay 
out  the  proceeds  of  said  cotton  as  directed  by  the  Court.  No 
issue  was  formed,  but  the  parties  seem  to  have  proceeded  in- 
formally before  the  Judge, 

P.  H.  Norton  was  sworn.  He  testified  that  his  lien  com- 
menced on  January  7th,  1871;  that  it  existed  only  by  parol. 
Counsel  for  Franklin,  Reid  &  Company  proposed  to  prove  by 
said  witness  on  the  croi«-examination,  the  fiicts  concerning  the 
contract  between  him  and  said  Newsom,  for  the  purpose  of 
showing  that  the  contract  or  understanding  did  not  amount 
to  a  lien.  The  Court  refused  to  allow  cross-examination  upon 
this  point,  upon  the  ground  that  Franklin,  Reid  &  Company 
could  not  (xjntest  the  existence  of  the  lien  of  said  Norton,  they 
not  having  filed  the  affidavit  provided  for  in  section  1970  of 
the  Code.  No  further  evidence  being  introduced,  and  the 
seniority  of  Norton's  lien,  if  any  existed,  not  being  disputed, 
the  Court  discharged  the  rule,  and  ordered  the  money  paid 
over  to  the  Norton  fi.  fa. 

Franklin,  Reid  &  Company  excepted  to  the  ruling  of  the 
Court,  in  refusing  to  allow  the  cross-examination  to  the  ex- 
tent proposed,  and  assigns  the  same  as  error. 

Robert  Toombs;  S.  H.  Hardeman;  Francis  H.  Colt 
liEY,  for  plaintiffs  in  error. 

W.  M.  &  M.  p.  Reese,  for  defendants. 
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Montgomery,  Judge. 

The  language  of  section  1970  of  the  Code  is  clearly  per- 
missive, in  our  judgment.  Were  it  doubtful,  it  would  cer- 
tainly work  much  inconvenience  to  construe  it  otherwise.  A 
plaintiff  in ^. /a.,  who  has  placed  his  execution  in  the  sheriff's 
hands  to  be  levied,  may  never  hear  of  a  conflicting  lien  fi,  fa, 
until  the  sheriff  sets  it  up  in  his  answer  to  a  money  rule  as  an 
excuse  for  not  paying  the  funds  over  to  the  plaintiff  moving 
the  rule;  and  the  inconvenience  would  amount  to  hardship 
if^  as  contended,  it  would  then  be  too  late  for  the  movant  to 
proceed  under  the  section. 

If,  then,  the  movant  in  this  case  was  not  obliged  to  contest 
the  conflicting  fi.  fa.^  under  the  section  of  the  Code  referred 
to,  could  he  attack  Norton's  lien  in  the  mode  proposed  ?  It 
is  said  he  could  not,  because  "  the  existence  of  Norton's  lien 
was  a  question  of  fitct,  and,  under  the  law,  could  only  be  de- 
termined by  a  jury,  whereas  the  suiRciency  of  a  sheriff^s  an- 
swer to  a  rule  is  a  question  which,  under  the  law,  is  deter- 
mined by  the  presiding  Judge."  Non  confftat  that  it  was  a 
question  of  feet.  It  was  created  orally,  and  its  terms  were 
what  was  sought  to  be  shown  by  the  proposed  cross-examina- 
tion. These  shown,  and  there  being  no  dispute  as  to  what 
they  were,  it  would  have  been  a  question  of  law  as  to  whether 
a  fiictor's  hen  was  created  or  not.  I  gather  from  the  bill  of 
exceptions  that  no  issue  of  fact  was  proposed  to  be  rai^  by 
the  cross-examination.  The  plaintiffs  sought  to  cross-examine 
**for  the  purpose  of  showing  that  the  said  contract  or  under- 
standing did  not  amount  to  a  lien." 

Besides,  if  the  Court  had  found  facts  involved,  he  could 
have  directed  an  issue  to  be  formed  and  referred  the  parties  1o 
a  jury :  Foster  vs.  Rutherfordy  20  Georgiay  668 ;  Code,  0878. 
That  the  movant  of  the  rule  had  the  right  to  attack  the  lien 
of  Norton  in  the  manner  proposed,  is  establislied  by  this 
Oourt  in  its  ruling  upon  the  analogous  case  of  an  attack  per- 
rnitted  on  a  mortgage  after  the  foreclosure,  in  a  contest  between 
i>Le  mortgage  fi.  fa.  and  others — claimants,  or  general  judg- 
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ment  creditors:  Williams  V8,  Martin^  7  Oa.y  377;  Johman 
V8.  Crawley f  22  On,,  348. 

Nor  is  an  attack  a  collateral  one  on  the  judgment,  as  in  the 
last  case  it  is  called  in  language  somewhat  inaccurate.  The 
attack  is  direct:  Kdaey  &  Halstead  vs.  Wiley,  Parish  & 
Company,  10  Oa.,  371,  see  page  381, 

Judgment  reversed. 


♦James  M.  Alston,  plaintiff  in  error,  vs.  J.  W.  Wheatley 
&  Company  et  al,,  defendants  in  error. 

(MoCat,  Jadge,  did  not  preside  in  this  ease,  on  Aooonnt  of  rel&tionabip  to  one  of 

the  parties.) 

A  defendant  in  a  mortgage  fi,  fa,,  isBued  on  a  foreclosare  of  a  mortgage 
on  personal  property,  who  desires  to  contest  the  amount  due  on  the 
grounds  that  there  is  nsury  in  the  debt,  and  that  he  is  entitled  to  h&ve 
the  claim  reduced  or  decreed  to  be  satisfied  and  paid,  from  the  fact  that 
he  had  leased  to  his  creditors,  (plaintiffs  in  Ji,  fa.)  a  plantation  to  be 
cultivated  by  them  for  one  year  in  farmer-like  style,  and  they  were  to 
apply  the  net  proceeds  thereof  to  the  payment  of  sud  debt,  and  that  by 
reason  of  their  gross  mismanagement  a  small  crop  waa  made,  and  he 
thereby  damaged  to  an  amount  greater  than  his  debt,  has  a  complete 
remedy  in  the  provisions  of  sections  8899  and  8900  of  the  Revised 
Code,  and  he  cannot  resort  to  a  Court  of  equity,  for  an  iigonction  to 
prevent  a  levy  or  for  the  appointment  of  a  receiver  to  take  charge  of 
the  plantation,  etc.,  and  for  relief  on  account  of  said  grounds  of  de- 
fen^  unless  for  special  reasons  shown,  such  as  the  insolvency,  non- 
residence,  etc.,  of  his  creditors.     No  such  facts  are  alleged  in  this  case. 

Injunction..  Receiver.  Before  Judge  Clark.  Sniatei 
Superior  Court.     October  Term,  1872. 

James  M.  Alston  filed  his  bill  against  J.  W.  WheatJ^  & 
Company,  and  W.  W.  Stovall,  containing  substantially  the 
following  allegations : 

That,  on  February  8th,  1870,  he  executed  to  Wheatlg-  & 

' -  

*Jadge  Trippi  commenced  his  judicial  dntiee  with  this  oaa«,  having 
pointed  to  fill  the  vaoanoy  created  hy  the  expiration  of  the  term  of  Jndce 

OOMKRT. 
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Company^  a  mortgage  to  secure  the  payment  of  $4,335  90^ 
upon  the  crop  of  corn,  cotton  and  produce,  to  be  grown  upon 
his  plantation  during  that  year;  also,  upon  lots  of  land,  num- 
bers; one  hundred  and  fifty-seven  and  one  hundred  and  fifty- 
eight  in  the  seventeenth  district  of  Sumter  county,  and  also 
upon  twenty-five  head  of  stock;  that  said  original  indebt- 
edness was  renewed,  and  three  notes  taken,  due,  respectively, 
September  15th,  October  15th,  and  November  15th,  1871, 
making  in  the  aggregate,  with  two  per  cent,  added  thereon, 
the  sum  of  $5,450  54,  from  which  said  Wheatley  &  Com- 
pany deducted  the  sum  of  $1,416  04,  for  cotton  turned  over 
to  them,  the  balance  remaining,  with  usurious  interest  added, 
made  the  amount  hereinafter  referred  to;  that  on  March 
11th,  1872,  as  additional  security  to  the  mortgage  above 
set  forth,  complainant  leased  to  Wheatley  &  Company  what 
is  known  as  his  'Uower  plaoe,^'  in  said  county,  containing 
two  thousand  acres,  more  or  less,  for  the  term  of  one  year, 
from  January  1st,  1872,  and  conveyed  to  them  all  the  cotton 
seed,  farming  utensils  and  thirteen  head  of  stock  on  the  place; 
that  it  was  stipulated  in  said  agreement  that  after  the  payment 
of  the  necessary  expenses  incurred  by  said  Wlieatley  &  Com- 
pany in  making  a  crop,  and  the  sum  of  $4,129  40,  to  them- 
selves, said  lease  and  conveyance  should  cease  and  determine, 
and  that  if  the  net  proceeds  of  said  farm  be  more  than  suffi- 
cient to  pay  the  aforesaid  amount,  the  surplus  was  to  be  turned 
over  to  complainant.     Complainant  charges  that  the  amount 
last  stated  is  incorrect,  and  is  largely  more  than  his  legal  in- 
debtedness to  them,  because  of  large  sums  of  usury  embraced 
therein.    That  it  was  stipulated  in  said  agreement  that  Wheat- 
1^  &  Company  were  to  cultivate  said  farm  in  a  prudent, 
farmer-like  manner;  that  the  interest  to  be  paid  on  the  sum 
claimed  by  them  should  be  ten  per  cent,  per  annum.     Com- 
plainant charges  that  said  &rm  has  been  badly  mismanaged, 
±he  com  and  cotton  neglected,  and  only  about  one-half  such 
a  crop  made  on  said  plantation  as  might  and  would  have  been 
xnade  by  proper  management  as  contemplated  by  said  agree- 
xnent;  that  the  defendant,  W.  W.  Stovall,  who  was  the  over- 
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seer  employed  by  Wheatley  &  Company,  fineqaendy  absented 
himself  fix>m  the  plantation,  coming  nearly  every  week  to  the 
city  of  Americus,  stopping  a  hand  and  mule  from  work  to  cany 
him  to  the  railroad,  leaving  the  fium  unprotected  and  oncucd 
for;  that  said  place  with  proper  management  would  have  pro- 
duced a  crop  large  enough  to  have  paid  complainant's  indebt- 
edness to  Wheatley  &  Company,  and  to  have  left  to  him  a  sur- 
plus ;  but  he  has  been  largely  and  most  ruinously  damaged  by 
the  negligent  management  of  the  same;  that  the  crop  of  cot- 
ton made  on  said  place  was  about  eighty  bales,  when  by  good 
management  one  hundred  and  thirty  bales  might  have  been 
made.  Complainant  charges  that  still  further  to  secure  the  pay- 
ment of  the  amount  allied  to  be  due  them,  said  Wheatley  & 
Company  prevailed  on  him  to  give  them  an  order  on  his  broth- 
er, John  M.  Alston,  for  the  same,  in  case  the  first  mortgage 
and  the  second  lease  and  conveyance  failed  to  pay  them.  That 
the  said  Wheatley  &  Company  are  now  selling  what  cotton 
was  made  on  said  place  at  ruinous  prices,  which,  if  thiy 
were  to  retain  until  later  in  the  season,  would  greatly  ap|»«- 
ciate;  that  their  improper  management  has  already  damaged 
complainant  $6,000  00.  That  if  the  aforesaid  mortgage  on 
the  stock  be  foreclosed,  complainant  will  be  unable  to  give 
the  necessary  bond  for  the  forthcoming  of  the  property,  at  the 
expiration  of  the  litigation  that  will  arise  thereon,  and  tiie 
absence  of  said  stock  from  his  place  will  entirely  ruin  him ; 
that  his  brother,  John  M.  Alston,  has  accepted  the  aforesaid 
order  drawn  on  him,  and  unless  restrained  by  the  order  of  this 
Court,  complainant  fears  that  he  will  turn  over  cotton  in  pay- 
ment thereof;  that  by  an  actual  examination  of  the  aocoQnts 
current  of  Wheatley  &  Company,  complainant  has  discovered 
that  they  have  charged  him  the  sum  of  $1,600  00,  usurious  in- 
terest, for  the  years  1869,  1870  and  1871,  and  to  Mardi  11th, 
1872,  and  that  on  that  day  his  actual  indebtedness  to  them 
was  not  over  $2,629  00.  Complainant  waives  discovery  and 
prays  as  follows:  That  an  account  be  taken  of  the  actual 
damage  complainant  has  sustained  by  the  fiulure  of  the  defend* 
ants  to  carry  out  the  contract  of  March  11th,  1872;  of  tbe 
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amount  of  usurious  interest  charged  to  him;  of  the  amount 
he  had  advanced  to  the  hands  before  March  11th,  1872;  of 
the  value  of  the  fodder  transferred  to  the  hands,  and  of  the 
amount  of  cotton  and  other  produce  raised  and  carried  off 
from  the  plantation ;  that  these  amounts  when  added  together 
may  be  placed  to  complainant's  credit;  that  an  actual  calcula- 
tion be  had  of  his  indebtedness  to  defendants  on  the  11th  daj 
of  March,  1872,  and  the  amount  of  advances  made  to  run  the 
place  for  the  year  1872;  that  these  sums  be  placed  to  the 
credit  of  Wheatley  &  Company ;  that  the  last  sum  be  deduct- 
ed from  the  first,  and  a  decree  be  rendered  in  fiivor  of  com- 
plainant for  the  balance;  that  all  securities  held  by  Wheatley 
&  Company,  as  against  complainant  be  decreed  to  be  delivered 
up  and  canceled;  that  Wheatley  &  Company  be  enjoined 
from  prosecuting  any  suits  at  law  or  in  equity  on  either  of  the 
aforesaid  papers  against  complainant;  also,  from  selling  any 
cotton  or  any  produce  raised  on  said  plantation ;  also,  from 
having  anything  to  do  with  said  premises;  also,  from  demand- 
ing and  receiving  from  John  M.  Alston,  any  cotton  on  said 
order.     Complainant  further  prays  the  Court  to  appoint  some 
fit  and  proper  person  as  receiver,  to  take  charge  of  the  cotton 
and  other  produce  already  gathered,  and  to  gather  and  to  take 
charge  of  the  balance  of  the  crop,  and  to  hold  it  until  the 
further  order  of  the  Court,    That  the  writ  of  subpcena  may 
issue. 

The  answer  of  the  defendants,  and  the  affidavits  which  were 
suhmitted  upon  the  argument  of  the  motion  for  injunction, 
are  unnecessary  to  an  understanding  of  the  decision  of  the 
Oourt,  and  are  therefore  omitted. 

The  Chancellor  refused  the  injunction,  and  declined  to  ap- 
point a  receiver,  to  which  rulings  complainant  excepted,  and 
xio'W  assigns  them  as  error. 

IjYon  &  Irvtn;  G.  W.  Warmick  ;  C.  T.  Goode,  for  plain- 
tiff in  error. 

"W.  A.  Hawkins  ;  Elam  &  Hawks,  for  defendants. 

Vol,  xlyji.  42, 
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Trjppe,  Judge. 

« 

We  see  no  reason,  in  this  case,  why  the  aid  of  a  Court  of 
equity  should  be  invoked.    The  defense  as  to  the  nsoiy  is  a 
plain,  legal  defense,  which  a  mortgagor  can  make  under  the 
sections  3899  and  3900  of  the  Revised  Code.     Nor  is  there 
any  greater  reason  why  the  complainant  should  resort  to  equity 
to  avail  himself  of  his  defense,  as  to  the  damages  he  alleges 
he  has  sustained  by  the  mismanagement  complained  of.    His 
claim  for  these  is  good  at  law,  and  can  be  set  up  under  the 
contract  of  lease,  as  a  payment  or  partial  payment,  to  the  ex- 
tent that  the  facts  would  show  the  damages  to  be.    By  the 
contract  for  the  lease  the  creditors  were  to  cultivate  Hxe  plan- 
tation in  a  "farmer-like  style,"  and  to  apply  the  net  proceeds 
to  the  payment  of  the  debt.     If  they  had  made  $1,000  00  of 
profits,  the  debt  would  be  paid  to  that  amount.    If  the  profits 
had  been  as  much  as  the  debt,  the  whole  debt  would  be  paid. 
If  by  mismanagement,  and  in  violation  of  the  contract,  they 
did  not  make  the  $1,000  00  or  enough  to  discharge  their  cldm, 
when  they  could  have  so  done  by  proper  management,  the 
debtor  can  set  up  such  failure  so  as  to  have  his  debt  credited 
or  discharged  in  fiill,  according  to  the  facts.     This  could  be 
done  under  the  same  provisions  of  the  Code,  whidii  would 
allow  the  defense  of  usury. 

Judgment  affirmed. 


Edward  W.  Seabrook,  administrator,  et  al.,  plaintifis  in 
error,  vs.  Wright  Brady,  administrator  de  bonis  fwwi, 
defendant  in  error. 

(McCat,  Judge,  baring  been  of  counsel,  did  not  preside  in  tbis  oasej 

(Warner,  Cbief  Justice.) — 1.  Where  a  party  holds  lilnd  sabject  to  a 
charge,  under  a  former  decision  of.  this  Court,  and  dies,  the  porchasf*? 
of  the  same  from  his  heirs,  unadministered,  stands  in  no  better  condi- 
tion,  as  to  said  incumbrance,  than  did  the  heirs.     (R.) 
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2.  Where  an  administrator  conveys  land  which  belonged  to  his  intestate, 
claiming  it  as  his  own,  his  wife  being  the  sole  heir  to  said  estate,  and 
dies,  the  administrator  de  bonis  non  is  entitled  to  recover  the  property 
for  the  pnrpose  of  administering  the  same,  provided  it  shall  be.  satis- 
factorily shown  that  it  is  necessary  to  do  so,  for  the  purpose  of  paying 
the  debts  of  the  intestate.     (R.) 

3.  The  2d  section  of  the  Act  of  1760  requires  that  there  shall  be  two  wit- 
nesses to  an  instrument  executed  by  the  wife,  relinquishing  her  rights 
to  land  conveyed  by  her  husband.     (R.) 

4.  In  a  suit  by  an  administrator  de  bonis  non  to  recover  property  of  the 
intestate,  sold  by  his  predecessor  as  his  own,  upon  which  there  is  a 
charge  in  favor  of  the  latter^s  wife,  which  the  defendants  claim  she  has 
rehnquished,  the  wife  is  a  competent  witness,  notwithstanding  the 
death  of  the  husband.     (R.) 

(Tbippe,  Judge.)— 1.  Where,  under  a  decision  of  this  Court,  a  party  has 
an  obligation  for  the  conveyance  of  land,  which  a  Court  of  equity  will 
enforce,  arising  out  of  the  compromise  of  litigation  in  reference  there- 
to, such  claim  would  not  prevail  as  against  a  bona  fide  purchaser  from 
the  owner  directly,  or  under  a  judgment  against  him.     (R.) 

2.  Where  an  administrator  sues  to  recover  lands  from  a  purchaser  hold- 
ing under  the  heir-at-law,  and  seeks  to  avoid  that  sale  on  account  of 
the  necessity  to  pay  debts,  the  debts  and  the  creditors  must  be  set  forth 
in  his  bill,  in  order  that  the  defendant  may  be  put  on  notice  as  to  the 
facts  on  which  his  property  is  sought  to  be  condemned.     (R.) 

3.  The  defendants  not  having  objected  to  the  absence  of  a  statement  of 
the  indebtedness  of  the  intestate,  and  of  the  names  of  his  creditors 
from  the  bill,  and  having  allowed  evidence  to  be  submitted  to  the  jury 
npon  these  points,  could  not  have  demanded  a  decree,  as  the  defect  in 
the  pleadings  might  have  been  amended.     (R.) 

Equity.  Executors  and  administrators.  Distribution,  Pur- 
chaser. Pleading.  Hujsband  and  wife.  Before  Judge  Stbo- 
zx£B.     Dougherty  Superior  Court.     June  Term,  1871. 

This  case,  with  the  following  statement,  is  fully  reported  in 
the  opinions: 

The  bill  charges  that,  some  time  in  the  year  1857,  the  lands 
111  oontroversy  were  levied  on  under  executions  against  Wil- 
]  iam  M.  Brady,  as  administrator  of  Burton  T.  Dcnnard,  and 
Oeorge  O.  Dawson,  for  the  purpose  of  casting  a  cloud  over 
^iie  title  and  preventing  persons  from  bidding,  interposed  a 
i'liMlm  to  said  property,  which  he  withdrew  as  soon  as  the  issues 
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thus  formed  were  reached  in  Court  for  trial.  That  on  thedaj 
of  sale,  under  the  aforesaid  levies,  to-wit :  the  first  Tuesday  in 
August,  1857,  said  Dawson  having  agreed  to  pay  oS^  the  exe- 
cutions, in  consideration  that  the  holders  would  not  bid  against 
him,  had  it  announced  publicly  that  the  estate  of  Deonard  had 
no  title  to  said  property ;  that  it  was  in  him ;  that  he  woald 
allow  the  lands  to  sell,  provided  they  did  not  bring  more  than 
the  amount  of  his  bid,  to-wit :  (20  00,  which  sum  he  was  will- 
ing to  pay,  in  order  to  obtain  his  peace  as  against  otiier  judg- 
ments that  might  be  outstanding  against  Dennard's  estate,  bat 
that  if  his  bid  was  raised,  he  would  immediately  interpose  a 
claim  and  stop  the  sale ;  that,  under  these  circumstances,  lands 
worth  $12,000  00  or  $15,000  00  were  bid  off  by  him  at  f  2000^ 
and  a  sheriff's  deed  made  accordingly,  under  wliich  he  also 
claims. 

HiNES  &  HoBBS ;  Vason  &  Davis  ;  L.  p.  D,  Waeben, 
for  plaintifis  in  error. 

W.  A.  Hawkins,  for  defendant. 

Warnee,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  as  adminiatratof 
de  bonis  nan  of  Burton  T.  Dennard,  deceased,  against  the  de- 
fendants, to  set  aside  a  sheriff's  sale  of  certain  described  lands, 
on  the  alleged  ground  of  fraud,  and  to  recover  the  possession 
thereof,  for  the  purpose  of  administering  the  same  for  the  ben- 
efit of  the  creditors  of  his  intestate.     On  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  Court,  found  a  verdict  for 
the  defendants.     A  motion  was  made  for  a  new  trial,  on  the 
several  grounds  set  forth  therein,  which  was  granted  by  the 
Court,  and  the  defendants  excepted.     It  appears,  from  the 
evidence  in  the  record,  that  in  the  year  1851,  William  I>e«i- 
nard,  the  father  of  the  complainant's  intestate,  died,  leaving  a 
widow,  Irene  Dennard,  and  two  children,  Burton  T.,  and 
Julia,  the  latter  having  intermarried  with  one  William  M. 
Brady.    William  Dennard,  at  the  time  of  his  death,  leA  a 
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will  by  vHhich  he  devised  one-half  of  the  land  in  controversy 
to  his  wife,  Irene,  together  with  other  property;  and  the  other 
half  of  the  land,  together  with  other  property,  to  his  son, 
Barton,  giving  to  his  daughter,  Julia,  only  $50  00  as  her 
full  share  of  his  estate.    Julia  and  her  husband,  Brady,  en- 
tered a  caveat  to  the  will,  and  during  the  pendency  thereof 
in  Court,  a  compromise  was  made  between  Brady  and  wife, 
and  the  other  parties  claiming  under  the  will,  whereby  it  was 
stipulated,  that  the  caveat  should  be  withdrawn,  and  in  con- 
sideration thereof,  that  Irene,  the  widow  of  the  testator,  should 
receive  the  property  devised  and  bequeathed  to  her  by  the 
will,  and  Burton  T.  agreed  that  out  of  the  residue  of  the  es- 
tate to  which  he  was  entitled  under  the  will,  that  he  would 
convey  to  William  M.  Brady,  in  trust  for  his  wife,  Julia,  an 
amount  equal  to  one-third  of  the  whole  estate  of  which  Wil- 
liam Dennard  died  seized  and  possessed,  so  soon  as  he  should 
arrive  at  twenty-one  years  of  age,  and  executed  a  bond,  with 
security,  in  the  sum  of  $15,000  00,  for  the  faithful  perform- 
ance of  the  agreement.     This  conveyance,  however,  was  never 
executed  by  Burton  T.,  but  after  he  became  of  age  he  and 
Brady  purchased  the  widow's  one  half  interest  in  the  laud 
and  went  into  the  possession  of  it,  and  remained  there  together 
until  the  death  of  Burton  T.,  in  1853,  when  William  M. 
Crady  took  out  letters  of  administmtion  on  his  estate,  and 
held  the  possession  of  the  property  of  Burton  T.,  as  liis  admin- 
istrator, including  three-fourths  of  the  land  in  controversy, 
-when  he  sold  the  same  in  October,  1856,  to  the  defendant, 
Dawson.     William  M,  Brady  died  in  January,  1857.     The 
deed  from  Brady  to  Dawson  is  dated  10th  October,  1856,  and 
-was  executed  in  Dougherty  county. 

A  relinquishment  of  Mrs.  Julia  Brady^s  interest  in  the 
land  conveyed  to  Dawson  by  her  husband,  whether  as  dower 
or  otherwise,  purports  to  have  been  executed  by  her  on  the  30th 
of  December,  1856,  in  the  county  of  Sumter,  and  witnessed 
l>y  Honaldson,  clerk  of  the  Superior  Court.  Since  the  death 
^>f  Brady,  his  widow,  Julia,  has  intermarried  with  Wilcher, 
^Lnd  was  examined  as  a  witness  on  the  trial,  and  stated  that 
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she  did  not  know  the  contents  of  the  paper  signed  by  her  on 
the  30th  of  December,  1856;  and  was  coerced  to  sign  it  hj  fear 
of  her  husband;  William  M.  Brady.    'Ine  firaad  allied  in 
the  sheriff's  sale  is,  that  the  defendant,  by  his  attorneys,  made 
representations  at  the  sale  to  prevent  bidders,  as  charged  and 
set  forth  in  the  bill  and  substantially  admitted  in  the  answer, 
whereby  the  defendant  purchased  the  land  for  $20  00.   Some 
of  the  questions  involved  in  this  case  have  been  before  this 
Court  on  two  former  occasions,  between  different  parties,  and 
have  been  adjudicated:  See  Johnson  et  cd,  vs.  Brady ,  adminr 
istratorf  24  Georgia  Reports,  131 ;  Orawfof'd  d  oL  vs.  Brady, 
administrator  de  bonis  non,  35  Georgia  Reports^  184.     This 
Court  has  decided  that  Mrs.  Brady,  now  Mrs.  Wilcher,  (the 
claim  of  Jerry  Cowles  being  out  of  the  way,)  has  the  htghed 
daiMj  under  the  agreement  of  compromise,  to  be  paid  out  of 
the  property  of  her  father's  estate,  which  came  into  the  hands 
of  her  deceased  brother.     In  other  words,  that  her  claim  to 
be  paid  the  one-third  of  the  whole  estate  of  her  deceased 
father,  constituted  a  charge  upon  that  estate  in  the  hands  of 
her  deceased  brother,  of  the  highest  character,  and  that  it  sur- 
vived to  her  on  the  death  of  her  husband.     The  property  of 
William  Dennard,  which  went  into  the  hands  of  Bnrton  T., 
under  his  will,  is  bound,  under  the  decision  of  this  Court,  for 
the  payment  of  that  debt  or  charge,  and  the  land  in  contro- 
versy being  a  part  of  that  property,  the  heirs  of  Barton  T. 
took  it,  subject  to  that  debt  or  charge  which  the  judgment  of 
this  Court  declared  was  fastened  upon  it,  and  a  purchaser  of 
that  property  from  the  heirs  of  Burton  T.,  unadmim^Uredy 
stand  in  no  better  condition  than  his  heirs  would  have  done. 
It  is  true,  the  title  to  land  descends  to  and  vests  in  the  heirs 
of  the  decedent,  subject  to  be  divested  for  the  payment  of  the 
debts  of  the  deceased,  by  a  due  course  of  administratioo,  ac- 
cording to  law.     Three-fourths  of  the  land  which  the  defend- 
ant purchased  from  Brady  was  the  property  of  Burton  T. 
Dennard,  at  the  time  of  his  death,  and  never  has  been  admin- 
istered, so  far  as  the  record  shows,  but,  on  the  contnuy,  the 
defendant  admits,  in  his  answer,  ^^  that  he  believes  it  to  be  tma 
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that  said  William  M.  Brady,  as  administrator,  did  not  admin- 
ister upon  said  plantation,  and  the  reason  why  he  did  not  do 
so  was  because  the  said  William  M.  claimed  the  same  as  his 
own  property."  The  complainant,  as  the  administrator  de 
bonis  fum  of  Burton  T.  Dennard,  is  entitled  to  recover  his 
three-fourths  interest  in  said  land  at  tlie  time  of  his  death,  for 
the  purpose  of  administering  the  same,  provided  it  shall  be 
satis&ctorily  shown  that  it  is  necessary  to  do  so  for  the  pay- 
ment of  the  debts  of  his  intestate,  including  the  debt  due  by 
him  to  Mrs.  Wilcher,  which  this  Court  has  decided  is  a  trust 
claim  of  the  highest  character,  and  chargeable  on  his  estate, 
under  the  agreement  of  compromise  before  mentioned.  In 
order  to  defeat  the  payment  of  Mrs.  Wilcher's  claim  out  of 
the  land  or  the  proceeds  thereof,  on  the  ground  that  she  relin- 
quished all  her  interest  in  it,  it  must  be  s&own  that  she  did  so 
freely  and  voluntarily,  in  the  manner  prescribed  by  law  at  the 
time  the  relinquishment  was  made.  The  2d  section  of  the  Act 
of  1760  provides  the  manner  in  which  feme  coverts  may  relin- 
quish their  rights  to  land  conveyed  by  their  husbands :  Cobb's 
Digest,  161.  There  was  only  one  witness  to  the  deed  of  Mrs. 
Srady  relinquishing  her  title  and  interest  in  the  land,  whereas, 
the  law  required  two. 

In  this  suit  l)etween  the  administrator  de  bonis  non  of 
I>ennard  and  the  defendants,  Mrs.  Wilcher  was  a  competent 
witness,  and  it  was  competent  for  her  to  testify  as  to  acts  and 
declarations  of  her  husband  at  the  time  the  deed  was  signed  • 
there  was  no  confidential  communications  revealed  which  the 
law  prohibits.  The  charge  of  the  Court  to  the  jury,  in  view 
of  the  real  questions  involved,  was  so  confused  and  unsatis- 
£ajctorj  that  it  was  calculated  to  mislead  the  jury,  and  most 
probably  did  mislead  them.  In  view  of  the  &cts  contained 
in  the  record,  we  affirm  the  judgment  of  the  Court  below  in 
granting  the  new  trial. 

Jjet  the  judgment  of  the  Court  below  be  affirmed. 
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Tbippb,  Judge,  concurring. 

The  contract  or  aipreement  made  at  the  time  the  caveat  to 
the  will  of  William  Dennard  "Wbs  withdrawn,  doubtleaa  was 
in  the  langnage  of  this  Ck>urt,  in  36  Ghorgia^  190,  ''an  obligch 
tion  for  a  conveyance  which  a  Ciourt  of  equity  will  eaSorot/* 
This  is  true,  and  it  could  have  been  enforced  against  Burton 
T.  Dennard  or  against  his  representative.  It  may  farther  be 
true,  as  remarked  by  Judge  McDonald,  in  24  Oeorgia,  135, 
that  after  the  payment  of  a  certain  debt  against  the  estate  ef 
William  Dennard,  '4f  a  judgment  should  be  obtained,  Mi& 
Brady,  (now  Wilcher,)  has  the  highest  claim  under  the  agree- 
ment of  compromise.  That  agreement  was  never  executed, 
and  she  has  a  right  to  demand  its  execution  before  the  prop- 
erty can  be  appropriated  to  the  debts  against  her  deceased 
brother.'^  I  shall  not  contest  the  truth  of  this  last  proposi- 
tion. It  was  made  in  a  case  where  there  was  a  contest  as  to 
her  priority  over  other  creditors.  But  I  cannot  think  that  the 
Judge  or  the  Court  in  either  of  these  cases  meant  Chat  Misl 
Wilcher  had  such  a  lien  on,  or  legal  or  equitable  title  to,  or 
interest  in  any  portion  of  Burton  T.  Dennard's  property  by 
virtue  of  that  contract,  as  to  be  good  against  a  bona  fde  pur- 
chaser from  Burton  T.,  or  under  a  judgment  against  him  or 
his  estate.  It  was  an  equity  in  her  that  was  not  good  against 
legal  rights  or  titles  derived  from  or  through  him,  unless  the 
holders  thereof  were  affected  by  notice.  As  to  all  such  per- 
sons, and  even  as  against  a  purchaser  from  her  husband,  Wil- 
liam M.  Brady,  without  notice,  for  he  under  the  law  as  it 
then  was,  had  the  right  to  sell  her  interest  as  heir,  if  there  were 
no  debts,  she  was  simply  a  creditor,  a  creditor  it  is  tme^  with 
a  certain  priority,  but  with  no  such  charge  on  the  {Mroperty  or 
title  to  it  as  to  prevent  a  bona  fide  sale  by  him  or  by  the 
sheriff  or  by  her  husband,  except  if  made  by  the  hnsbttnd 
before  her  debt  was  paid,  she  stood  with  the  same  right  as  all 
other  creditors,  the  right  to  subject  all  the  property  of  her 
debtor  to  a  due  administration  and  payment  of  debt 

I  have  said  if  there  had  been  no  debts  against  the  estate  oi 
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Barton  T.  Dennard,  William  M.  Brady's  sale,  without  the 
joinder  of  his  wife  would  have  been  good^  except  as  to  her 
right  of  dower^  which  is  not  in  question  here.  He  was  the 
hosband  of  Julia  M.  Brady^  the  sole  heir  of  Burton  T.  Den- 
nard^  and  9  sale  by  him  would  have  been  the  assertion  of  his 
marital  rights  to  the  property.  After  such  a  sale  an  adminis- 
trator of  Burton  T.  could  not  recover  from  the  purchaser 
unless  he  shows  on  the  trial  '<that  it  was  necessary  for  him  to 
have  possession  for  the  purpose  of  paying  the  debts:"  Code, 
section  2450;  and  the  condition  being  that  there  were  no  debts 
and  no  necessity  "for  making  a  proper  distribution,"  he  could 
not  recover.  If  there  be  debts  then  it  is  clear  the  adminis- 
kator  could  recover. 

In  this  case  the  administrator  charges  that  there  are  debts. 
He  does  not  specify  any  in  his  bill^  not  even  the  claim  of  Mrs. 
Wiloher,  and  fiirther  shows  he  was  aware  of  the  purchase  by 
the  defendant  from  W.  M.  Brady,  the  husband.  No  point 
was  made  on  this  omission  to  set  out  the  debts  which  'Mt  was 
necessary  to  pay/'  nor  the  creditors,  nor  was  any  objection 
made  on  the  trial  to  the  evidence  that  Mrs.  Wilcher  was  a 
creditor.  There  was  no  proof  of  any  other  debts.  The  de- 
fendant sought  by  his  answer  and  proof  to  show  that  Mrs. 
Wilcher  was  not  a  creditor,  who  could  have  her  debt  enforced 
against  the  property  bought  by  him  from  her  husband,  and 
also,  at  sheriff's  sale;  that  she  had  joined  her  husband  in  the 
conveyance;  that  her  debt  should  be  credited,  or  paid  with 
certain  money  alleged  to  be  in  the  administrator's  hands,  re- 
ceived  from  defendant,  and  that,  to  allow  a  recovery  for  her 
benefit,  would  be  to  permit  her  to  commit  a  fraud  on  him,  etc. 
Thus  the  issue,  the  whole  contest  was  made  to  turn  on  the 
question,  whether  Mrs.  Wilcher  could  enforce  lier  claim  or 
debt  on  this  land,  and  this  too  when  she  was  not  a  party. 

In  my  opinion,  no  decree,  that  she  has  no  l^al  right  to  en- 
ibroe  her  judgment,  if  she  has  a  judgment,  or  should  obtain 
one,  against  this  property,  or  that  the  administrator  cannot 
administer  it  for  her  payment,  could  bind  her,  unless  she  be  a 
party  to  that  decree ;  and  therefore  no  attack  on  her  right  aa 
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a  creditor  of  Burton  T.  Dennard^  ought  to  be  allowed^  until 
she  be  made  a  party.  This  the  defendant  oould  do  bj  cross- 
bill, and  then  every  question  touching  every  equity  of  all  the 
parties  could  be  finally  adjusted,  the  amounts  that  may  be  due 
creditors  ascertained,  and  their  priorities,  and  if  this  land  be 
held  liable,  and  is  more  than  sufficient  to  pay  the  debts,  a 
proper  disposition  of  the  surplus  can  be  made,  and,  if  equita- 
ble, paid  over  to  defendant.  For,  under  the  view  I  have 
taken,  as  it  can  only  be  recovered  from  the  defendant  to  pay 
debts,  if  there  be  a  surplus,  it  should  go  to  him.  In  a  case 
so  made,  the  question  could  be  raised  as  to  defendant's  rights 
on  account  of  the  mortgage  money  paid  to  Irene  Dennard, 
and  the  money  paid  by  him  to  the  administrator,  on  the  pur- 
chase from  W.  M.  Brady.  Also,  the  fiirther  question  pre- 
sented in  the  record,  as  to  the  competency  of  Mrs.  Wilcher,  as  a 
witness  to  imi)each  her  contract  or  conveyance,  when  the  ether 
parly  is  dead. 

The  question  may  be  asked  how  can  a  defendant  in  such 
a  case  show  that  there  is  no  creditor  or  that  any  particular 
person  has  no  valid  debt,  not  knowing  who  the  creditors  are 
or  who  that  particular  creditor  is  ? 

Where  an  administrator,  under  the  provisions  of  sectioa 
2450  of  the  Code,  which  is  but  a  statutory  affirmance  of  a 
principle  existing  long  before  the  Code,  sues  to  recover  lands 
from  a  purchaser  holding  under  the  heir-at-law  and  seeks  to 
avoid  that  sale  on  account  of  the  ''necessity  to  pay  debts,''  in 
my  opinion  it  is  not  only  "necessary  for  him  to  show  on  the 
trial  that  it  is  necessary  to  pay  debts,"  but  he  should  set 
forth  the  debts  and  the  creditors  in  his  bill  in  order  that  the 
defendant,  the  purchaser,  may  be  put  on  notice  as  to  the  &cis 
on  which  his  property  is  sought  to  be  condemned.     If  it  can 
be  taken  from  him  for  that  purpose  and  no  other,  and  is  to  be 
adjudged  liable  to  pay  a  debt,  he  should  have  notice  of  wbst 
is  thus  attempted  to  be  asserted  against  him.     Any  other  rale 
would  work  manifest  injustice,  would  disable  heirs-at-law  from 
ever  availing  themselves  of  their  right  to  possess  or  sell,  or 
subject  themselves  or  the  purchasers  from  them  lo  the  dangtf 
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of  a  recovery,  on  the  ground  of  some  unjust  or  illegal  claim 
or  debt  of  which  they  would  have  no  notice  until  the  trial. 
If  notice  be  given  as  to  who  are  the  creditors,  provided  there 
be  any,  and  the  heirs  or  those  holding  under  them  have  just 
cause  of  defense  against  illegal  or  fraudulent  claims,  they  would 
then  have  the  opportunity  to  be  heard  and  of  protecting  their 
rights.  The  administrator  cannot  complain  of  this,  nor  can 
any  bona  fde  creditor  when  such  a  proceeding  is  necessary. 
When  the  right  is  given  to  an  administrator  to  file  a  bill  to 
marshal  assets,  which  is  for  his  own  protection  and  safety,  this 
very  duly  is  required  of  him  and  he  must  make  the  creditors 
parties.  When  he  proceeds  against  the  heirs-at-law  or  claim- 
ants under  them,  which  may  be  also  for  his  protection  and 
benefit,  he  should  not  be  allowed  an  unconscionable  advantage. 
No  objection  was  made  on  this  trial  to  the  evidence  that  Mrs. 
Wilcher  was  a  creditor  of  Burton  T.  Dennard  and  the  de- 
fendant had  no  right  to  raise  the  questions  that  were  set  up 
against  her  claim  as  a  creditor  unless  she  had  been  a  party. 
His  permitting  the  proof  without  objection  was  equivalent  to 
a  waiver  of  the  necessity  of  her  claim  being  set  forth  in  the 
bill,  and  he  was  bound  by  it  as  much  as  if  it  had  been  so  set 
forth.  Had  he  made  suoh  objection  the  complainant  could 
have  amended  his  bill.  No  such  objection  being  made,  and 
Mrs.  Wilcher  not  being  a  party  so  as  to  be  able  to  object  to 
the  attack  on  her  claim  or  debt  or  to  defend  the  same,  the  de- 
fendant could  not  have  demanded  a  decree  founded  on  the 
fraud  or  invalidity  of  her  claim  as  a  creditor. 

I  therefore  concur  in  affirming  the  judgment  granting  a  new 
trial. 
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Adolphus  C.  Schjefer  &  Company,  plaintifls  in  error,  w. 
T.  B.  HuNNEWELL  &  COMPANY,  defendants  in  error. 

Even  in  cases  where  the  bill  charges  fraud,  if  the  Judge  be  satisfied,  from 
the  answer  or  exhibits,  or  by  afiSdavits,  that  the  equity  of  the  bill  is 
disposed  of,  and  dissolve  or  refuse  an  injunction,  this  Court  will  not 
reverse  the  judgment,  unless  it  appear  that  the  Judge  has  erred  oa 
some  question  of  law,  or  is  grossly  mistaken  in  his  judgment  oo  the 
facts. 

Injunction.  Fraud.  Before  Judge  Strozier.  Decatur 
county.    At  Chambers.     February  22d,  1873. 

Scheefer  &  Company  filed  their  bill  against  Hunnewell  & 
Company  and  W.  W.  Harrell,  sheriff  of  Decatur  county,  mak- 
ing the  following  case : 

Hunnewell  &  Company  obtained  a  judgment  on  attachment 
against  complainants  at  the  November  term,  1872,  of  Decatur 
Superior  Court,  for  $2,371  09,  under  the  following  circum- 
stances: Complainants  owned  a  fiictory  in  Decatur  county, 
where  they  manufactured  osnaburgs,  shirting,  sheeting  and 
other  goods,  of  which  one  William  O.  D.  Tonge  was  superin- 
tendent.   On  December  14th,  1871,  complainants  were  in- 
debted to  Hunnewell  &  Company  $162  90  on  open  aoeonnt, 
and  $2,260  00  on  two  drafts  drawn  by  said  Tonge — one  for 
$1,400  00,  and  the  other  for  $850  00.    A  few  days  before  the 
day  last  aforesaid,  complainants  fiuled  in  business  in  the  city, 
county  and  State  of  New  York,  where  they  were  d<Hng  busi- 
ness, and  being  anxious  to  secure  to  Hunnewell  &  Company 
the  full  amount  of  their  claims,  on  account  of  past  &vors  and 
kindnesses  received  from  them,  they  submitted  a  proposition 
to  their  creditors  for  the  payment  of  said  indebtedness,  whidi 
was  satisfactory,  and  which  they  telegraphed  and  wrote  on  the 
day  last  aforesaid  to  Tonge  to  submit  to  Hunnewell  &  Com- 
pany, in  substance,  as  follows :  "  Ship  goods  on  hand,  and  as 
fast  as  made,  to  Clafliu,  through  Hunnewell,  provided  he 
gives  you  sufficient  advances  to  buy  cotton  and  run  fectory, 
taking  balance  proceeds  of  goods  against  drafts  protested.'^ 
On  the  same  day,  complainants  wrote  more  explioitly  to  Tonge 
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and  to  Hunnewell  &  Company  that^  inasmaoh  as  there  were 
many  goods  in  the  factory  on  the  machinery,  estimated  by 
Tonge  as  of  the  value  of  $2,000  00,  and  the  only  way  to  make 
said  goods  marketable  was  to  work  them  off  into  doth  and 
into  other  articles  of  commerce,  that  the  factory  should  be 
turned  over  to  Hunnewell  &  Company,  free  of  charge  or  rent, 
and  they  should  advance  money  for  the  buying  of  cotton  and 
running  the  factory,  and  the  goods  and  proceeds  of  the  factory 
should  be  shipped  to  H.  H.  Claflin  &  Company,  of  New 
York,  who  were  the  agents  of  Hunnewell  &  Company,  and, 
at  that  time,  held  the  aforesaid  drafts  in  favor  of  Hunnewell 
&  Company,  on  the  account  of  Hunnewell  &  Company,  it  be- 
ing distinctly  understood  that  the  goods  on  hand  and  on  the 
machinery  should  be  first  credited  to  the  protested  drafts; 
that,  by  this  arrangement,  the  factory  would  be  kept  entirely 
oat  of  the  afiairs  of  complainants,  and  Hunnewell  &  Company 
would  be  paid  the  full  amount  of  their  claims.  Hunnewell 
&  Company  promptly  accepted  this  proposition,  and  from  that 
time  they  ran  the  &ctory,  with  Tonge  as  superintendent,  until 
it  was  stopped,  as  hereinaf^r  set  forth,  complainants  having 
nothing  to  do  with  the  same.  At  the  time  of  their  failure, 
complainants  wrote  to  Hunnewell  &  Company  and  suggested 
that,  if  they  were  disposed,  they  might  attach  some  of  their 
personalty — ^for  instance,  the  furniture  and  teams  at  the  fac- 
tory, and  allow  them  to  remain  with  Tonge,  at  a  nominal 
rent,  or  at  any  one  of  complainants'  plantations  in  said  county. 
On  December  15th,  1871,  Hunnewell  &  Company  wrote  to 
complainants,  declining  to  attach,  alleging,  as  a  reason,  that 
such  action  would  endanger  the  interests  of  complainants  in 
said  county.  Such  were  the  subsequent  and  frequent  false  and 
fraudulent  representations  made  by  Hunnewell  &  Company 
to  complainants  up  to  the  time  of  the  rendition  of  the  afore- 
said judgment.  On  the  same  day,  Hunnewell  &  Company, 
wrote  to  complainants,  requesting  them  to  turn  over  certain 
rent  notes,  then  in  the  hands  of  Tonge,  amounting  in  all  to 
91,265  00,  as  collaterals,  these  being  asked  as  a  security  in 
lieu  of  attaching.    On  December  26th,  1871,  Hunnewell  & 
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Company  again  wrote  to  complainantB,  acknowledging  that 
the  goods  they  had  received  from  the  &ctory  up  to  that  date 
would  pay  off  all  of  their  advances,  with  the  exception  of  the 
protested  drafts,  and  again  asking  them  to  turn  over  the  afore- 
said rent  notes  against  the  protested  drafts.    Under  these  re- 
peated solicitations,  the  rent  notes  were  turned  over  to  Han- 
newell &  Company  on  February  2d  following.     On  Januaiy 
6th,  1872,  said  Hunnewell  &  Company  quiety,  secretly,  firaud- 
ulently,  and  without  giving  any  notice  to  complainants,  at- 
tached the  greater  portion  of  their  lands  in  said  county,  of 
which  action  complainants  had  no  information  until  after 
judgment  on  the  same.     On  February  20th,  1872,  Hunnewell 
&  Company  wrote  to  complainants,  making  the  singular  an- 
nouncement that  the  factoiy  was  losing  money  by  their  run- 
ning it,  and  unless  complainants  would  send  to  them  $2,000  00, 
they  would  discontinue.     Whereupon,  on  the  24th  day  of  the 
same  month,  complainants  wrote  to  Hunnewell  &  Company 
to  stop  the  &ctory  at  once,  and  to  send  to  them  the  account 
sales  of  the  cotton  in  the  mill  and  on  the  machinery  at  the 
time  the  fiictory  was  turned  over  to  them,  and  that  whoever 
purchased  the  factory  would  have  to  pay  them  for  the  cotton 
on  the  machinery  in  the  process  of  manuikcture  at  the  time 
the  factory  was  stopped.     On  the  19th  of  March,  1872,  Hun- 
newell, of  the  firm  of  Hunnewell  &  Company,  was  in  New 
York,  and  while  there  professed  the  warmest  friendship  for 
compladnants,  and,  with  the  intention  of  entrapping  and  de- 
ceiving them,  falsely  represented  that  be  had  not  attached  any 
of  their  lands  in  Georgia,  and  had  not  instituted  any  proceed- 
ings at  law  whatever  against  them,  and  gave  as  a  reason,  that 
had  he  done  so,  it  would  have  proved  injurious  to  complain- 
ants.    Thus  entrapped  and  deceived  by  those  proftssing  the 
warmest  friendship,  they  were  lulled  into  a  fimcied  security. 

•  On  November  22d,  1872,  "to  their  unutterable  surprise  and 
astonishment,"  Hunnewell  &  Company  wrote  to  complain- 
ants, stating  that  they,  Hunnewell  &  Company,  had  obtained 

judgment  against  them,  and  demanding  immediate  payment 
or  they  would  be  forced  to  sell  the  lands  levied  on.     The  judg 


OP- 
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dent  is  ill^al  and  fraudulent,  inasmuch  as  it  was  obtained 
on  the  two  protested  drafts  and  an  open  aocount  for  $1^327  88, 
and  said  aocount  was  not  proven  in  open  Court  as  required 
bylaw,  where  there  has  been  no  personal  service. 

So  careful  were  Hunnewell  &  Company  in  concealing  their 
proceeding  on  the  attachment,  that  Tonge  was  kept  in  total 
ignorance  until  the  rendition  of  the  judgment  on  the  same. 
Complainants  have  a  valid  defense  to  said  attachment,  which 
they  have  been  prevented  from  making  by  the  fraud  of  Hun- 
newell &  Company,  and  not  from  any  fraud  or  negligence  on 
their  part.    The  entire  claim  of  Hunnewell  &  Company  has 
been  paid  off.    The  entire  indebtedness  consisted  of  the  two 
drafts  aforesaid  and  a  small  balance  on  account,  amounting 
in  all  to  $2,412  90,  against  which  complainants  turned  over 
to  Hunnewell  &  Company  the  goods  in  the  factory  and  on 
the  machinery  at  the  time  of  their  failure,  estimated  by  Tonge 
as  of  the  value  of  $2,000  00,  and  the  rent  notes  to  the  amount 
of  $1,265  00,  which  would  leave  a  balance  due  to  complain- 
ants.   Hunnewell  &  Company,  though  often  requested,  have 
hitherto  &iled  to  furnish  to  complainants  an  accurate  account  of 
the  goods  in  the  factory  and  on  the  machinery  at  the  time  said 
factory  and  its  contents  were  turned  over  to  them.    The  rent 
notes,  amounting  to  $1,265  00,  have  been  collected  by  Hunne- 
well &  Company.    Complainants  pray  discovery  as  to  the 
amount  and  value  of  cotton,  etc.,  in  the  factory,  at  the  time 
it  was  turned  over  to  Hunnewell  &  Company,  and  expressly 
waive  all  further  discovery.    Harrell,  sheriff,  has  levied  the 
execution,  issuing  from  said  judgment  on  attachment,  on  the 
lands  of  complainants  and  has  advertised  the  same  for  sale. 
Complainants  pray  that  said  fraudulent  judgment  may  be 
set  aside;  that  Hunnewell  &  Company  may  be  decreed  to  pay 
over  the  balance  in  their  hands  in  fiivor  of  complainants;  that 
the  aforesaid  execution  may  be  enjoined ;  that  the  writ  of  sub- 
poena may  issue. 

The  answer  of  Hunnewell  &  Company  denies  that  the  at- 
tachment was  sued  out  without  complainants'  knowledge  or 
consent,  but  alleges,  on  the  contrary,  that  they  had  express 
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notice.  Charges  that  complainanta  were  indebted  to  them  on 
December  14th,  1871,  on  open  account,  $227  35,  and  the 
amount  of  the  drafts  set  forth  in  the  bill,  with  interest  added; 
that  the  iactoiy  was  never  turned  over  to  Hunnewell  &  Com- 
pany, as  charged  in  said  bill,  nor  was  any  propositkm  to  that 
effect  ever  made,  consequently  they  had  never  accepted  any  sncb 
proposition,  and  nothing  would  have  induced  them  to  have 
entered  into  such  an  arrangement;  that  Hunnewell  &  Com- 
pany, in  kindness  to  complainants,  assumed  the  ^cpenae  and 
risk  of  running  the  factory  for  the  purpose  of  paying  off  the 
indebtedness  of  complainants  to  them,  and  to  show  the  most 
perfect  good  faith,  Hunnewell  &  Company,  afl^r  the  date 
when  complainants  allege  they  commenced  running  the  hcUxy 
on  their  own  account,  actually  paid  several  debts  contracted 
by  complainants  before  that  time,  amounting  in  the  aggr^ate 
to ,  and  also  the  open  account  due  to  themselves,  leav- 
ing the  drafts  still  due,  upon  which  the  judgment  in  attach- 
ment was  rendered;  that  Tonge  never  was  in  the  employ  of 
Hunnewell  &  Company,  but  continued  as  he  had  always  been, 
in  the  employ  of  Sch»fer  &  Company;  that  the  judgment 
was  not  taken  until  after  a  full  account  had  been  had  between 
Tonge,  as  the  agent  of  complainants,  and  Hunnewell  &  Com- 
pany, and  the  amount  due  agreed  upon;  that  Tonge,  as  the 
agent  of  complainants,  employed  learned  counsel,  to-wit:  I.  K 
Bower,  Esq.,  who  represented  the  defense  in  Court,  and  was 
present  consenting  when  the  judgment  was  taken ;  that  on 
March  19th,  1872,  Hunnewell,  of  the  firm  of  Hnnneweil  & 
Company,  was  in  New  York,  and  presented  to  Gieorge  Y. 
Barker,  one  of  the  complainants,  an  account  of  the  expense 
and  proceeds  of  the  &ctory  since  December  14th,  1871,  by 
which  it  appeared  that  complainants  were  indebted  to  de- 
fendants for  advances,  etc.,  exclusive  of  the  drafts,  $7,067  40; 
that  the  proceeds  of  the  factory  amounted  to  $6,665  13,  which 
left  a  balance  due  to  Hunnewell  &  Company  of  $1,412  36 ; 
that  this  calculation  was  made  by  said  Barker  on  a  letter  from 
Tonge  to  complainants,  which  he  then  hdd  in  his  hands ;  that 
the  account  between  complainants  and  Hunnewell  &  Com* 
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panjy  on  November  Ist^  1872,  when  the  rent  notes  became 
doe,  stood  ss  follows: 

A.  C.  Schmfer  &  Cbmpany  to  T.  JB.  Hunnewdl  &  Company,  Dr. 

To  batance  dae  on  aecoant $1,412  86 

To  interest  from  April  Ist  to  November  let • 67  66 

To  amount  paid  to  watchman  (April) .'. 45  00 

To  interest  to  November  Ist .•  1  58 

To  cash  paid  as  protest  fees  on  drafU ^  8  12 

Balance  due  NoTember  1st • •« $1,519  72 

Credits. 

By  proceeds  sale  of  warps,  Jaly  28d,  1872 $    270  12 

By  interest  on  same  to  November  Ist 7  88 

By  amoant  of  rent  notes 1,265  00 

— $1,548  00 


• 


Leaving  a  balance  overpaid  of. - ~|      28  28 

Which  was  credited  on  the  protested  drafts  before  judgment 
was  rendered  thereon;  that  it  is  true  that  the  interest  on 
the  drafts  is  compounded  in  the  judgment,  and  thejr  here  offer 
to  remit  any  excess  there  may  be  included  therein  improperly. 

The  bill  and  answer  respectively  were  supported  by  letters, 
affidavits  and  acoountSy  which  are  considered  unnecessary  to 
an  understanding  of  the  decision  of  the  Court,  and  are  there- 
fore omitted. 

On  February  22d,  1873,  the  Chancellor,  aftier  argument, 
passed  the  following  order: 

"At  Albany,  Ga.,  February  22d,  1873. 

'^  This  case  having  been  set  for  a  hearing  on  Monday  iiie 
17th  instant,  was  continued  to  the  22d,  when  the  defendants 
showed  for  cause  by  filing  their  answer  and  accompanying 
£tffidavits,  and  attached  correspondence,  fully  denying  all  the 
equity  in  said  bill,  but  admitting  that  the  judgment  was  taken 
for  $144  00  more  than  was  due,  and  offering  to  remit  or  credit 
thst  amount  upon  the  fi,  fa^ — 

**  It  is  ordered  that  upon  said  credit  being  entered  upon  said 
Vol.  xltii.  48. 


666         SUPREME  COURT  OF  GEORGIA. 


Scbsefer  &  Company  vs,  Hannewell  &  Company. 

JL  fa.,  the  injunction  be  refused  and  the  execution  be  allowed 
to  proceed.  (Signed)  "Peter  J.  Strozieb. 

"JudgeS,C.,A.  C." 

Complainants  except  to  this  order  and  assign  the  same  as 
error, 

Whitely  &  Donaldson,  represented  by  Jackson  & 
Clarke,  for  plaintiff  in  error. 

Fleminq  &  EuTHERFORD,  for  defendant. 

1st.  Bill  to  restrain  a  judgment  at  law  not  favored  by  Courts 
of  equity:  38  Georgia,  174,  644. 

2d.  Courts  of  equity  will  be  extremely  cautious  in  enjoin- 
ing judgments  at  law:  3  Kelly,  226. 

3d.  There  must  be  fraud,  surprise  or  some  extraordinaiy 
and  uncontrollable  circumstances  where  manifest  injustice  has 
been  done  to  authorize  a  Court  of  equity  to  grant  relief  against 
a  judgment  at  law :  Ibid, 

4th.  Injunction  a  harsh  remedy — ^the  all^ations  should  be 
direct  and  positive:  39  Greorgia,  138. 

5th.  Dissolved  when  all^ations  are  weak  and  denials  strong: 
29  Georgia,  503. 

6th.  Court  will  not  interfere  except  when  there  is  error  in 
law  committed:  43  Georgia,  176;  42  Ibid.,  640. 

7th.  If  defendant  solvent,  Court  will  not  interfere  if  in- 
junction is  dissolved:  Ibid. 

8th.  Damage  accompanyinff  fraud  necessary  to  relief:  24 
Georgia,  244;  14  Ibid.,  316. 

9th.  Judgment  for  too  much,  injunction  dissolved  onent^- 
ing  credit:  23  Greorgia,  352. 

10th.  Order  does  not  require  jury:  23  Georgia,  175. 

McCay,  Judge. 

Whilst  we  recognize  the  rule  that  in  cases  when  the  grava* 
men  of  a  bill  is  a  charge  6f  fraud,  it  is  the  duty  of  the  Judge 
to  be  more  careful  in  refusing  an  injunction  than  in  other 
cases,  since  fraud  is  so  subtle  and  difficult  of  detection,  yet  it 
is  also  true,  that  a  mere  charge  of  fraud  amounts  to  nothings 
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if,  on  looking  into  the  case,  it  is  manifest  the  charge  is  not  true. 
In  this  case,  we  think  the  Judge  did  rightly  in  refusing  the 
injunction. 

Taking  all  the  fiicts  together,  we  think  the  charge  of  fraud 
is  very  poorly  sustained.  Even  admitting  that  the  defend- 
ants gave  no  affirmative  notice  to  the  complainants  of  the  at- 
tachment, and  on  this  point  the  evidence  is  equal,  still  we  do 
not  think  this  failure  was  a  fraud.  The  levy  was  not  on  the 
factory,  but,  as  was  suggested  by  the  complainants,  was  a 
quiet  levy  on  the  land,  and  at  the  time  it  was  made,  as  all 
the  &cts  show,  it  was  a  me^e  measure  of  precaution,  and  was 
not  expected  ever  to  be  effective.  The  defendants  might  well, 
under  the  correspondence,  have  attached  the  land,  and  said 
nothing  about  it.  Nor  can  we  see  any  motive  they  could  have 
had  for  concealment.  They  did  exactly  what  the  complainant 
advised  them  to  do. 

We  are  clear  also  that  there  was  nothing  in  the  telegram, 
or  in  the  action  of  Tonge  and  the  defendants  thereupon,  to 
justify  the  claim  of  complainants  that  the  drafb  were  satis- 
fied. Clearly  the  correspondence  shows  that  tHe  defendants 
were  merely  advancing  to  complainants,  on  the  agreement  that 
the  net  proceeds  should  go  on  their  debts.  And  the  facts  show 
that  the  judgment  is  only  for  what  was  due  them  after  credit- 
ing the  net  proceeds  of  the  factory. 

The  letters  of  complainants,  long  after  the  factory  was  closed, 
show  that  they  recognized  themselves  to  be  in  defendants  debt. 
The  letter  of  June  3d  offers  to  turn  over  a  judgment  against 
Harrell,  for  $1,600  00,  and  states  the  defendant  to  be  per- 
fectly good.  And  the  letter  of  August  3d,  1872,  recognizes  the 
claim  of  Hunnewell  &  Company  to  be  at  least  $1,500  00, 
after  the  rent  notes  and  the  stock  on  hand  at  the  factory  is 
taken  off.  Nay,  it  proposes  to  pay  to  Hunnewell  &  Company 
$2,000  00,  out  of  certain  moneys  they,  the  writers,  expected 
to  get. 

On  the  whole,  we  think  the  Judge  only  did  what  was  right 
and  proper  to  refuse  the  injunction. 
Judgment  affirmed. 
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John  Collet,  plaintiff  in  error,  ts.  John  P.  Duncan, 

guardian,  defendant  in  error. 


1.  Where,  npon  a  bill  filed  by  the  next  friends  of  minor  children  to 
join  the  sale  of  certain  lands  and  personalty  nnder  a  decree  before 
rendered,  in  which  they  claimed  an  interest  under  a  homestead  8«t 
apart  to  them,  and  as  heirs  of  their  deceased  mother,  connsel  repre- 
senting said  next  friends  upon  the  hearing  of  the  application  for  an 
injunction,  consented  to  said  sale,  the  guardian  of  said  minors  not 
being  a  party  to  said  bill,  and  said  lands  were  sold  to  a  purchaser, 
who  the  bill  alleged  bought  with  notice  of  the  claims  of  said  children^ 
and  who  was  proceeding  to  take  possession  of  the  land  then  held  hy 
the  guardian  of  said  minors  as  their  homestead: 

Held,  Upon  a  bill  filed  by  the  guardian  of  said  minora  attacking  tbe 
decree  under  which  the  sale  was  made,  praying  that  said  purchaser  be 
enjoined  from  taking  possession  of  said  property,  equity  will  restrain 
such  action  until  the  rights  of  said  minorB  can  be  fully  deteroiified 
upon  a  final  decree.     (B.) 

2.  As  the  complainant  oiily  asserts  the  rights  of  his  wards  to  a  specified 
portion  of  the  lands  and  personalty,  and  to  a  proportion  of  the  rent 
in  the  hands  of  the  tenant  in  possession  of  said  homestead,  tbe  injanc- 
tion  should  be  modified  accordingly.     (R.) 

8.  Where  a  cause  has  been  argued  before  two  Jodges  who  were  divided 
in  opinion  and  the  judgment  ordered  affirmed,  on  motion  of  counsel 
for  plaiutifi'  in  error,  the  case  will  be  reaigued,  during  the  same  tenn, 
before  a  fuU  bench.     (R.  see  report.) 

Injunction.  Equity.  Decree.  Guardian  and  ward.  Home- 
dtead.  Before  Judge  Strozier.  Calhoun  Superior  Coort. 
December  Term,  1872. 

This  case  was  first  argued  whilst  Montgomery,  Judge, 
was  still  on  the  bench,  but  prevented  by  providential  oaose 
from  attending  the  sessions  of  the  Court.  Warner,  Chief 
Justice,  and  AJcCay,  Judge,  being  divided  in  opinion,  the 
judgment  of  the  Court  below  was  ordered  affirmed.  Sabse- 
quently,  after  the  appointment  of  Judge  Trippe,  on  motiofl& 
of  counsel  for  plaintiff  in  error,  during  the  same  term,  tbe 
cause  was  reargued  and  the  following  decision  rendered. 

For  the  fiicts  of  this  case,  see  the  decision. 
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Lyon  &  Irvin;  W.  A.  Hawkins;  J.  John  Beck,  for 
plaintiff  in  error. 

B.  H.  Hill  &  Sons;  Hoylb  &  Simmons ;  W.G.  Parks, 
for  defendant 

Trippe,  Judge. 

James  K.  Daniel  died  in  the  year  1851  testate.  By  one 
olause  of  his  will  he  gave  certain  property  to  his  wife,  and  in 
another  clause  directed  other  property — a  plantation  and  all 
the  property  thereon — to  be  kept  together,  and  as  each  one  of 
his  children  attained  majority  his  or  her  share  should  be  ad- 
vanced, and  so  on  until  the  youngest  became  of  age,  his  wife 
haying  an  equal  share  therein.  His  wife,  who  was  appointed 
executrix,  afterwards  intermarried  with  John  P.  Duncan,  and 
her  letters  testamentary  abating,  he  took  out  letters  as  admin- 
istrator de  bonis  nmiy  etc.  Mrs.  Duncan  afterwards  dies  testate, 
and  by  her  will,  after  other  legacies,  gave  of  her  interest  in 
her  first  husband's  estate  1,000  00  to  each  of  her  children  of 
the  first  marriage,  some  of  them  being  yet  minors,  and  the 
balance  of  said  interest  to  her  children  by  the  second  marriage. 
In  1869,  one  of  the  Daniel  children  having  become  of  age 
and  his  share  received  by  him,  and  another,  Lucy,  being  also 
q{  age  and  having  received  her  portion  of  the  land,  said 
Lucy  and  James  K.  Daniel,  the  only  pinor  child  of  that  set 
of  children,  commenced  suit  in  equity  in  Sumter  Superior 
Court  against  Duncan,  as  administrator,  etc.,  of  said  Daniel, 
deceased,  charging  waste,  etc.,  asking  for  an  account  and  set- 
tlement and  for  the  appointment  of  a  receiver  to  take  charge  of 
the  estate. 

In  October,  1871,  adecree  was  rendered  appointing  a  receiver 
nnd  directing  the  sale  of  the  land  and  personal  property  of  the 
estate  of  said  Daniel,  deceased,  and  that  the  proceeds  should 
be  brought  into  Court  and  divided  between  the  minor  Duncan 
ahildren  and  James  K.  Daniel,  afiier  payment  of  certain  costs, 
-etc.     The  land  then  remaining  and  to  be  sold  by  said  decree 
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was  one  thousand  two  hundred  acres  lying  in  Calhoun  county, 
and  which  constituted  the  shares  so  far  as  the  land  was  con- 
cerned that  went  to  the  minor,  James  K.  Daniel  and  to  Mis. 
Duncan  (formerly  Daniel.)  Previous  to  this  decree  John  P. 
Duncan,  as  guardian  of  the  two  minor  children  of  the  Duncan 
set  (Madge  and  Sallie)  had  applied  to  the  Ordinary  of  Calhoun 
county  and  had  a  homestead,  etc.,  set  apart  for  said  minors  out 
of  said  land  and  personal  property,  to-wit :  six  hundred  and 
eight  acres  thereof.  The  receiver  appointed  in  the  decree  was 
proceeding  to  make  sale  as  therein  directed,  when  Madge  and 
Sallie  Duncan,  by  their  next  friends,  C.  W.  Duncan  and  G. 
W.  Kidd,  filed  a  bill  against  John  P.  Duncan,  James  K.  and 
Lucy  Daniel  and  the  receiver,  to  enjoin  the  sale,  attacking  said 
decree,  asking  its  modification,  etc.,  and  asserting  their  rights 
to  said  homestead,  etc.  John  P.  Duncan  was  not  served  with 
this  bill.  A  temporary  restraining  order  was  granted  by  the 
Chancellor.  Subsequently,  at  Chambers,  by  consent  of  coun- 
sel, it  was  agreed  and  approved  by  the  Judge,  that  the  sale 
should  proceed  and  said  decree  remain  undisturbed*  The 
receiver  proceeded  to  sell  the  land  and  the  personal  property, 
and  John  Colley,  the  plaintiff  in  error,  became  the  purchaser 
of  the  land  and  most  of  the  personal  property — some  one  thoos- 
and  two  hundred  acres,  at  the  price  of  |2,295  00.  Colley  paid 
the  purchase  money,  which  was,  by  order  of  the  Courts  after 
payment  of  costs  and  receiver's  commissions,  paid  out  to  the 
attorneys  of  John  P.  Dancan,  administrator,  etc.,  of  Daniel, 
Sallie  and  Madge  Duncan  and  Lucy  and  James  K.  DanieL 
It  does  not  appear  that  Duncan,  the  guardian,  or  the  next 
firiends  of  the  Duncan  minors  received  the  money.  Colley  was 
proceeding  to  take  possession  of  the  land,  etc.,  from  Charles 
W.  Duncan,  who  had  previously  been  placed  in  poesessioa  of 
the  same  as  the  homestead  of  the  Duncan  children  by  John 
P.  Duncan,  their  guardian,  and  Charles  Duncan  had  attorned 
to  Colley  as  the  owner  of  the  land.  • 

Madge  and  Sallie  Duncan,  by  their  guardian,  John  P.  Dun- 
can,  filed  their  bill  against  Colley,  charging  that  the  decree 
under  which  said  sale  was  had^  was  voidj  so  &r  as  it  oonoocna 
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said  minors,  asserting  their  rights  ander  the  homestead  assign- 
ment, and  praying  an  injunction  restraining  CoUey  from  tak- 
ing possession,  etc. 

The  Chancellor  granted  a  temporary  injunction,  and  on  a 
hearing,  made  the  same  permanent.    At  said  hearing  all  the 
pleadings  in  the  suits  above  referred  to,  with  many  exhibits 
and  affidavits,  were  heard  by  the  Judge  granting  the  injunction. 
Some  of  these  affidavits  state  that  the  attorneys  had  no  right 
to  make  the  compromise  or  consent  that  was  made  on  the  bill 
filed  by  the  next  friends  of  the  minor  Duncan  children;  that  it 
was  i^inst  the  authority  and  consent  of  the  next  friends— one 
of  them  swearing  that  he  did  not  know  it  only  a  day  or  two 
before  the  sale ;  that  at  the  sale  both  of  the  next  friends,  at  the 
suggestion  of  Colley,  gave  notice  of  the  claim  of  the  minors, 
and  at  Colley^s  suggestion,  also  made  out  a  claim  bond  with 
Colley  as  security,  which  the  receiver  refused  to  take,  saying 
he  could  not  receive  a  bond.    One  affidavit  states  that  affiant 
heard  Colley,  on  the  day  of  the  sale,  say  'Mt  would  not  do  for 
a  man  to  buy  a  law  suit;''  that  the  land  was  worth  five  dol- 
lars per  acre,  and  that  affiant  would  have  given  more  for  it 
than  was  bid  but  for  the  claim  set  up  by  the  minor  children, 
under  the  homestead  law.    Charles  W.  Duncan  states  in  his 
afi&davit,  that  Colley,  on  the  day  of  sale,  '' informed  him  that 
the  attorneys  had  compromised  the  interests  of  the  children.'' 
John  P.  Duncan  swears  he  had  no  notice  of  the  sale  or  the 
decree,  or  the  proceedings  on  the  bill  by  the  next  friends,  etc. 
Defendant  Colley  excepts  to  the  order  granting  the  injunction, 
and  that  is  the  error  eomplained  of.    In  the  argument  many 
points  were  made,  that  there  was  no  equity  in  the  bill;  that 
the  Duncan  children  could  not  take  the  homestead  which  was 
allowed,  and  that  the  same  was  void;  that  the  claim  of  thd 
Daniel  children  under  Mrs.  Duncan's  will,  would  absorb  every 
thing,  and  these  minors  would  get  nothing;  that  the  decree 
appointing  a  receiver  and  ordering  a  sale,  and  the  subsepuent 
ratification  thereof  in  the  proceedings  instituted  by  the  Dun- 
can children,  the  sale  and  distribution  as  stated,  were  conclu- 
sive and  barred  this  application. 
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We  do  not  think  that  either  of  these  objections  or  anj  other 
that  was  ui^ed  or  which  occurs  to  us,  should  prevent  these 
children  fix>m  the  investigation  they  ask,  and  that  onttl  it  is 
had  they  may  be  protected  by  matters  remaining  as  they  are 
now,  so  &r  as  concerns  the  possession  of  the  property  claimed 
by  them,  as  a  homestead,  or  which  might  come  to  them  under 
their  mother's  will.  Whether  their  daim  as  a  homestead  be 
valid  or  not,  they  have  rights  in  their  mother's  share  in  this 
property.  Aa  regards  the  point  that  they  wouM  eventually 
get  nothing,  because  all  would  be  taken  up  by  the  claim  of 
the  Daniel  children,  that  may  be  a  question  when  that  issue 
is  made.  It  cannot  be  determined  in  an  application  for  in- 
junction. The  have  a  right  to  a  hearing  on  it  when  the  issue 
is  made. 

With  re&rence  to  the  decree  appointing  a  reodver  and  di- 
recting a  sale  and  distribution  of  all  the  property  which  was 
unadministered  of  the  estate  of  James  K.  Daniel,  we  would 
say,  it  is  a  serious  question,  whether  or  not  the  same  is  valid, 
so  &r  as  the  interest  of  Mrs.  Duncan  is  concerned,  or  so  fiur 
as  it  affects  the  interests  of  the  minor  Duncan  children.  Her 
representative  was  not  a  party,  nor  was  any  one  a  par^  as 
the  representative  of  these  minors.  All  but  one  of  the  Dan- 
iel children  had  drawn  his  or  her  share  of  the  laud.  The 
remaining  portion,  in  any  view  of  the  case,  constituted  the 
shares  of  the  othar  minor,  James  K.  Daniel,  and  o£  Mis. 
Duncan,  and  yet,  in  a  bill  filed  by  Lucy  and  James  K.  Daniel, 
against  the  administrator  de  bonis  rum  of  James  EL  Daniel,  de- 
ceased, a  decree  was  taken  appointing  a  receiver,  and  directing 
the  sale  of  all  the  land,  and  all  the  balance  of  the  pefsooal 
property,  and  that  the  proceeds,  after  payment  of  certain  things 
specified,  "  be  divided  between  the  diildren  of  Mrs.  Sank 
Duncan,  deceased,  by  the  said  John  P.  Duncan  and  James  K. 
Daniel,  or  his  assigns,  according  to  the  provisions  of  Uie  will 
of  said  James  K.  Daniel.'' 

We  repeat  that  the  validity  of  such  a  decree  may  be  doubted^ 
in  so  fiur  as  it  afifects  the  share  of  Mrs.  Duncan  in  aaid  estate 
or  the  interest  of  these  minors  in  her  share,  and  if  it  be  no4 
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validy  then  the  defect  in  the  pleadings  and  the  want  of  proper 
parties  to  the  decree  being  apparent  on  the  record^  all  pur- 
chasers under  the  decree  are  chai'ged  with  notice  of  it* 

As  to  the  alleged  ratification  of  this  decree  and  the  distri- 
bution of  the  money  as  stated,  enough  was  developed  at  the 
hearing  before  the  Chancellor  to  entitle  these  minors  to  be 
heard  as  to  its  fiumesss  and  validity,  and  as  to  restraining  the 
defendant  Colley,  the  statements  in  the  affidavits  hereinbefore 
referred  to  sufficiently  connect  him  with  the  matter  and  raise 
questioDS  touching  his  purchase  as  to  justify  the  exercise  of 
the  restraining  power  of  the  Chancellor,  for  the  protection  of 
what  may  be  the  ultimate  rights  of  these  minors. 

It  may  be  necessaiy  that  amendments  be  made  to  the  bill, 
enlarging  the  charges  so  as  to  include  all  the  facts  necessary  to 
the  assertion  of  all  the  legal  or  equitable  rights  of  complain- 
ant, and  also,  to  make  additional  parties,  so  that  the  claim 
the  defendant  Colley  may  have,  if  any,  for  reimbursement 
for  the  amount  paid  by  him  may  be  secured  to  him.  As  such 
facts  and  parties  all  appear  in  the  proceedings  which  have 
been  had,  we  think  the  complainant  can  thus  far  and  from  the 
record  am^id  his  bill* 

The  complainant,  as  guardian,  only  asserting  or  setting  up 
the  right  of  his  wards  to  a  certain  specified  and  described  por- 
tion of  the  land  and  the  personal  property,  and  no  reason 
appearing  for  the  injunction  to  extend  beyond  that,  and  a 
proper  proportion  of  the  rent  that  may  be  in  the  hands  of  or 
due  by  Charles  W.  Duncan,  the  injunction  should  be  modi- 
fied so  as  to  discharge  from  its  operation  the  balance  of  the 
land  and  a  due  share  of  the  rent  therefor. 
Judgment  affirmed  with  modifications. 

McCay,  Judge,  concurred  with  doubts,  but  furnished  no 
written  opinion* 
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Elizabeth  Cain  et  al.,  plamtiflfe  in  error,  w.  T.  M.  Fublow 

et  al.,  defendantB  in  error. 

(Tbippi,  Jadge,  did  not  proside  in  thii  eaaej 

1.  Where  a  tenant  in  common  takes  possession  of  the  entire  property  and 
divides  it  into  town  lots,  which  were  sold  by  him,  from  time  to  time,  to 
▼arioos  persons,  the  statute  of  limitations  ran  in  favor  of  said  vendees 
as  against  the  co-tenants  of  the  vendor,  and  at  the  expiration  of  seven 
years,  peaceable  and  uninterrupted  possession,  they  would  have  a  valid 
prescriptive  title.     (R. ) 

2.  Prior  to  the  Act  of  1866,  the  real  estate  belonging  to  the  wife,  on  her 
marriage,  vested  in  and  passed  to  the  husband  in  the  same  manner  as 
personal  property.     (R.) 

8.  The  husband  being  still  in  life,  the  statute  of  limitations  ran  against 
him  from  the  time  his  title  accrued,  and  he  being  barred,  his  wife  can 
stand  in  no  better  position.     (R.) 

Tenants  in  common.  Preecription.  Statute  of  limitaticms. 
Husband  and  wife.  Before  Judge  Clark.  Sumter  Supmor 
Court    October  Adjourned  Term,  1872. 

For  the  &cts  of  tfiis  case,  see  the  decision. 

Vason  &  Davis  ;  Pniii.  Cook,  for  plalntifl&  in  error. 

W.  A.  Hawkins;  R.  P.  Lyon;  C.  T.  Goodb,  for  de- 
fendants. 

Warner,  Chief  Justice. 

1.  The  complainants  filed  their  bill  against  the  def^dants^ 
alleging  that  the  defendants  are  tenants  in  common  with  them 
and  are  in  possession  of  lot  number  one  hundred  and  seventj- 
five,  in  the  twenty-seventh  district  of  Sumter  county,  on  whidi 
a  considerable  portion  of  the  city  of  Americus  is  located,  and 
prayed  for  a  sale  of  the  premises  and  for  a  partition  <^  the 
proceeds  of  the  sale  thereof.  The  defendants  demurred  to  the 
complainants'  bill  for  want  of  equity,  and  also  filed  a  special 
plea  in  bar  of  the  complainants'  right  to  the  relief  sought  by 
their  bill.  The  Court  sustained  the  demurrer  and  plea  and 
dismissed  the  bill,  and  the  complainants  excepted.  The  de- 
fendants allege  in  their  plea  that  they  have  a  good  prescrip* 
tive  right  to  the  land  sued  for,  that  they  have  been  in  the 
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peaceable  and  uninterrupted  enjoyment,  use  and  possession  of 
the  said  land  for  more  than  seven  years  prior  to  the  institution 
of  said  suit,  under  color  of  title  and  claim  of  right,  bona  fide 
claiming  the  same  without  notice  of  the  said  complainants' 
pretended  claim,  or  of  any  defect  in  their  title,  nor  do  they 
believe  that  the  said  complainants  have  any  legal  right  to  the 
same,  or  to  the  mesne  profits  thereof,  which  plea  is  verified 
under  oath.     On  the  hearing  in  the  Court  below,  the  truth  of 
the  plea  was  not  disputed,  but  it  is  insisted  here  that  as  the 
record  shows  that  one  Harrison,  who  had  purchased  only  a 
part  interest  in  the  lot  of  land,  afterwards  took  possession  of 
the  entire  lot  and  divided  it  into  town  lots,  which  was  sold  by 
him,  from  time  to  time,  to  the  defendants,  who,  it  is  claimed, 
are  tenants  in  common  with  the  complainants,  and  being  so, 
the  statute  did  not  run  in  their  favor  against  the  coniplainants. 
The  defendants  claim  under  Harrison's  deed,  and  the  posses- 
sion of  Harrison  and  sale  of  the  entire  lot  to  the  defendants 
as  his  property,  and  their  possession  under  his  deed,  was  a 
disseizin  and  ouster  of  the  other  tenants  in  common,  if,  indeed, 
they  ever  were  tenants  in  common  with  the  complainants,  and 
the  possession  of  the  defendants  under  Harrison's  deed  was 
adverse  to  the  complainants,  and  the  statute  ran  in  their  &vor 
as  against  them :  Home  et  al,  vs.  Harrell,  decided  at  the  last 
term  of  the  Court,  not  yet  reported.     It  is  also  insisted  thati 
inasmuch  as  it  is  alleged  in  the  bill  and  admitted  by  the  de- 
murrer thereto  that  Harrison  purchased  one-ninth  undivided 
part  of  said  land  at  sheriff's  sale,  as  the  property  of  one  Cain, 
who  derived  his  title  to  the  land  in  right  of  his  wife,  Eliza- 
beth  Cain,  one  of  the  complainants;  that  she  is  not  now 
barred  from  asserting  the  wife's  equity  to  her  interest  in  the 
land  as  against  the  defendants. 

2.  As  the  law  stood  prior  to  the  Act  of  1866,  as  was  deci- 
ded by  this  Court  in  Presoott  &  Pace  vs.  Jones  &  Peavyy  29 
Georgia  Reports^  58,  the  real  estate  belonging  to  the  wife  on 
her  intermarriage  vested  in  and  passed  to  her  husband  in  the 
same  manner  as  personal  property. 

3.  The  husband  of  Mrs«  Cain  is  still  in  life  3  the  statute  ran 
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against  him  from  the  time  his  title  accrued,  and  he  bring 
barred,  his  wife  is  also  barred :  Shipp  vs.  Wvngfidd^  decided 
at  the  last  term^  not  yet  reported. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Edwabd  H.  Wilson,  plamtiff  in  error,  m.  Jacob  Dan* 
FORTH,  administrator,  defendant  error. 

• 

1.  In  this  State  an  attachment  will  lie  against  a  forei|pi  oorporation,  evea 
though  it  be  not  doing  business  here.  Section  S218  of  Irwin's  Revised 
Code,  authorizing  attachments  against  foreign  corporations  doing  bas- 
iness  in  this  State,  is  cumulative  only,  and  is  intended  to  allow  the  writ 
of  attachment  against  aforeign  corporation,  even  though  it  have  a  place 
of  business  here,  and  may,  therefore,  be  sued  here  by  ordinary  process 

2.  An  announcement  of  the  Judge  that  he  will  hear  a  motion  to  take  a 
judgment  in  a  case,  when  no  motion  is  made  and  granted,  is  not  saek 
a  judgment  or  decision  as  may  be  excepted.to. 

8.  If  a  declaration  contain  a  good  and  legal  cause  of  action  in  one  count, 
the  whole  action  should  not  be  dismissed  because  the  declaration  ia 
another  count  sets  forth  a  cause  of  action  which  is  illegal  and  roid. 

Attachment.  Corporations.  Judgment  Bill  of  excep- 
tions. Pleading.  Before  Judge  Gibson.  Richmond  Supe- 
rior Court.     October  Term,  1872. 

On  the  11th  of  December,  1863,  Wilson  sued  out  an  at- 
tachment against  the  Bank  of  Louisiana,  based  upon  the  fol- 
lowing affidavit: 

"STATE  OF  GEORGIA— Richmond  County. 

"  Personally  appeared  Edward  H.  Wilson,  who  being  dxAj 
sworn,  saith  that  the  Bank  of  Louisiana,  the  same  being  an 
incorporated  company  under  and  by  virtue  of  the  laws  c^  the 
State  of  Louisiana,  is  indebted  to  this  deponent  in  the  aam  of 
$78,581  62,  besides  interest,  and  that  the  said  Bank  of  Loa- 
isiana  resides  out  of  the  State  of  Greorgia. 

(Signed)  «  EDWARD  H.  WIUSON. 

^^  Sworn  to  before  me,  this  11th  day 

of  December,  1863. 
(Signed)  "Augustus  D.  Piquet,  J.  P." 
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The  declaration  in  attachment  was  filed  at  the  first  term  of 
the  Court,  based  upon  four  bills  of  exchange^  all  of  them  in 
the  following  words,  varying  only  in  amount: 

"  FiBST  Exchange  Bank, 
"$25,000  00.  "New  Orleans,  11th  October,  1862. 

"At  sight  of  this  first  of  exchange,  second  unpaid,  pay  to 
the  order  of  E.  H.  Wilson  $25,000  00  in  Qoin,  value  received, 
and  charge  the  same  to  account  of  this  bank. 

(Signed)    •        "AUGUSTUS  MONTREAL,  Cashier. 
"To  R.  M.  Davis,  Esq.,  President, 

Columbus,  Georgia.*' 

"I  hereby  waive  protest  and  damages  as  per  agreement  this 
day.  (Signed)  E.  H.  Wilson." 

Gramishment  process  issued  to  Thomas  S.  Metcalf,  who  an- 
swered that  he  was  not  indebted  to  the  defendant,  nor  had  he 
had  any  of  its  assets  in  his  hands.    A  traverse  was  duly  filed.. 

At  the  April  term,  1871,  the  plaintifi^  amended  his  declar- 
ation by  adding  three  counts,  the  first  being  for  $78,581  62, 
besides  interest,  money  had  and  received  for  plaintiff's  use. 
The  second  being  for  the  same  amount  upon  an  account  sta- 
ted. The  third  for  $106,969  05  in  gold,  based  upon  a  judg- 
ment obtained  at  a  Circuit  Court  of  the  State  of  Alabama, 
held  in  the  county  of  Montgomery,  of  said  State,  on  August 
17th,  1867,  in  fitvor  of  the  plaintiff^  against  the  said  defend- 
aDt. 

At  the  October  term,  1872,  the  plaintiff  moved  for  a  judg- 
ment against  the  said  defendant  "to  be  made  out  of  such 
property  or  funds  as  should  be  brought  into  Court  through 
the  garnishments  issuing  in  said  cause.''  The  Court  "there- 
upon granted  the  said  motion  to  be  heard,  announcing  that  he 
would  allow  the  judgment  unless  cause  was  shown  to  the 
contrary."  As  cause  why  such  judgment  should  not  be  ren- 
dered, Danforth,  sfi  administrator  of  Metcalf,  the  garnishee, 
vrho  had  in  the  meantime  died,  the  defendant  never  having 
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appeared^  moved  to  dismiss  the  attachment  proceedings  upon 
the  following  grounds : 

1st.  Because  the  affidavit  to  obtain  said  attachment  against 
the  said  defendant^  it  (the  said  defendant)  being  an  incorpora- 
tion not  incorporated  under  the  laws  of  this  State,  did  not 
contain  an  all^ation  that  the  said  defendant  was  transacting 
business  within  this  State  at  the  time  of  the  making  of  the 
said  affidavit. 

2d.  Because  the  cause  of  action  declared  in  the  declaration 
filed  in  said  caase  was  ill^al,  contrary  to  law,  in  violation  of 
the  Non-intercourse  Act  of  Congress,  passed  during  the  late 
civil  war  in  th&  United  States,  and,  therefore,  void  and  not  to 
be  enforced. 

After  argument  had  upon  the  said  motion  of  the  said  gar- 
nishee, the  Court  sustained  the  same,  and  dismissed  the  at- 
tachment aforesaid  upon  the  first  ground;  whereupon  plain- 
tiff excepted. 

And  the  garnishee  also  excepted  upon  the  following  grounds: 

1st.  Because  the  plaintiff  was  allowed  to  move  for  judgment 
against  defendant  before  it  was  ascertained  and  determined 
that  the  garnishee  had  in  hand  money  or  property  to  be 
reached  by  the  judgment. 

2d.  Because  the  Court  refused  to  dismiss  the  case  on  the 
ground  that  the  cause  of  action  declared  on  was  ill^al,  and 
one  prohibited  by  law;  the  bills  having  been  drawn  within 
the  Federal  lines  of  occupation  upon  a  person  at  ike  time 
within  the  Confederate  lines. 

Error  is  assigned  by  the  plaintiff  and  the  garnishee  apon 
the  aforesaid  grounds  of  excq)tion. 

Charles  N.  West,  by  Jackson  &  Clabke,  for  plaintifiT 
in  error, 

William  T.  Qould;  Frank  H.  Miller,  for  defendant. 
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Wilson  V8.  Danforth. 

McCay,  Judge. 

This  Conrt,  in  5  Georgia^  531,  beld  in  general  terms,  that 
a  foreign  corporation,  owing  a  debt,  was  a  debtor  residing  out 
of  this  State,  and  that  an  attachment  would  lie  against  it. 
And  this  was  in  accord  with  the  current  of  dedsions  in  the 
United  States:  See  Drake  on  Attachments.  The  Code,  section 
3191)  follows  in  this  respect,  in  terms,  the  Act  of  1799,  under 
which  this  decision  was  made. 

The  first  ground  of  attachment  is,  ''when  the  debtor  resides 
out  of  this  State.^'j    If  this  were  all,  the  decision  in  5  Georgria, 
531,  wonld  be  conclusive.     But  it  is  contended  that  section 
3213  of  the  Code  qualifies  the  general  provisions  of  3191. 
The  language  of  3213  is :  ''  Attachments  may  issue  against  in- 
corporations not  incorporated  by  the  laws  of  tliis  State,  who 
are  transcustvng  bumieaa  within  this  StaUj  under  the  same  rules 
and  regulations  as  are  by  the  Code  prescribed  in  relation  to 
issuing  attachments  and  garnishments  in  other  cases.^'     At  a, 
first  reading  it  might  be  supposed  that  it  wds  the  intent  of 
the  codifiers  to  provide  as  contended  for ;  but  after  much  re- 
flection, we  are  of  opinion  that  this  section  was  not  so  intended. 
It  is  a  proper  rule  for  the  interpretation  of  the  Code,  as  we 
have  frequently  held,  that  it  will  not  be  presumed  to  change 
the  old  law,  unless  the  intent  be  plain.     Without  doubt  the 
old  law,  as  laid  down  in  5  Georgia,  531,  gave  the  right  to 
issue  attachments  against  foreign  corporations  generally,  and 
section  8191,  being  the  old  law  in  terms,  would  give  the  same 
right.     So  that  by  the  Code  we  have  by  section  3191,  the 
right  generally,  and  this  without  any  reference  at  all  to  section 
3213.     The  case  stands,  then,  as  though  there  were  an  author- 
ity to  attach  a  foreign  corporation  in  general  terms,  and,  be- 
sides this,  the  provisions  of  sections  3213.    Would  two  such 
provisions  be  consistent  with  each  other?     Can  section  3213 
stand  in  full  force,  and  yet  the  right  to  attach  a  foreign  cor- 
poration, not  doing  business  here,  exist?    Of  this  we  have  no 
doubt.     A  foreign  corporation,  with  an  office  doing  business 
hcre^  can  be  sued.     It  is,  in  some  senses,  a  resident.    And  it 
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was,  doubtless,  for  this  reason  that  section  3213  was  adopted. 
It  was  intended  to  authorize  an  attachment  against  a  forogn 
corporation,  even  though  it  might  be  sned  here.  The  property 
of  a  foreign  corporation,  even  when  it  has  a  place  of  basiness 
here,  is  always  of  a  movable  nature,  consisting,  generally,  of 
debts  due  it^  and  a  judgment  against  it  is  very  difficult  of  exe- 
cution, and  the  intent  of  the  statute  was  to  authorise  an  at- 
tachment even  in  cases  where  there  was  an  agent  here  to  be 
served. 

Perhaps,  also,  there  was  another  intent  in  this  section,  to-wit: 
to  provide,  that  if  the  corporation  was  doing  business  hei^  the 
attachment  might,  by  proper  proceedings  by  either  party,  be 
turned  into  a  common  suit,  by  notice  or  bond,  under  sectbos 
3223  and  3243  of  Irwin's  Revised  Code.  In  either  viewof  it, 
section  3213  can  have  its  full  force  and  literal  efiect,  and 
section  3191  still  stand,  even  as  against  foreign  oorporatiooa. 
We  think,  therefore,  there  was  error  in  dismissing  this  attach- 
ment for  want  of  the  statement  in  the  affidavit  that  the  cor- 
poration was  doing  business  in  this  State. 

Whatever  may  be  the  l^ality  orill^ality  of  the  plaintiflTs 
claim,  as  it  may  appear  by  the  proof,  the  declaration  contained 
legal  counts,  and  ought  not  to  have  been  dismissed  because 
of  the  bad  count.  The  money  counts  went  into  no  detail, 
and  were  for  money  generally. 

We  do  not  decide  the  other  points  made,  to-wit:  Whether 
tlie  plaintiff  was  authorized  to  take  judgment  against  a  de- 
funct corporation,  before  it  was  ascertained  whether  these 
were  any  effects,  for  the  simple  reason  that  no  judgment  was 
taken,  nor  so  fiir  as  the  record  shows,  any  motion  made  for  a 
judgment.  The  statement  of  the  Court  of  his  opinion, 
no  decision  on  which  a  bill  of  exceptions  will  lie.  There 
no  judgment  of  the  Court,  and  any  opinion  by  this  Coart 
would  neither  affirm  nor  reverse  any  judgment  of  the  Comt 
below.  See  the  case  of  Farrow  V8,  The  State,  at  this  term. 
Judgment  reversed. 
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ADMINISTRATORS  AND  EXECUTORS. 

1.  An  executor  cannot,  by  a  power  of  attorney  not  auth- 
orised by  the  will,  transfer  the  entire  management  of 
the  estate  which  he  represents  to  another,  so  as  to  bind 
creditors.  Nor  will  such  a  power  authorize  the  agent 
to  sell  any  portion  of  the  property  which,  in  his  dis- 
cretion, he  may  deem  to  be  for  the  interest  of  the  estate, 
and  thus  divest  the  claims  of  creditors  upon  the  prop- 
erty sold.    Neal  d  al.  t«.  Patten  et  al. 73 

2.  A  sale  of  property  by  an  agent,  appointed  by  such  a 
power,  is  illegal  as  against  creditors,  and  no  subsequent 
rdtification,  either  in  express  words  or  by  long  acaui- 
escence,  on  the  part  of  the  executor,  can  make  it  valid, 
80  as  to  defeat  their  rights.     Ibid, 

3.  Whether  an  executor,  without  authority,  to  that  effect 
in  the  will,  can  sell  annual  crops  of  the  estate  b)r  carry- 
ing only  the  samples  of  such  crops  to  market,  we  leave 
undecided.  So,  as  to  whether  crops  made  by  the  tes- 
tator come  within  the  meaning  of  the  term  ^'  annual 
crops,"  as  used  in  the  Code.     Ibid. 

4.  A  purchaser  who  has  bought  and  paid  for  property  of 
an  estate  from  one  not  authorized  to  sell  it,  is  not  enti- 
tled, on  a  bill  to  marshal  assets,  which  seeks  to  subject 
the  property  so  iU^ally  sold  to  the  claims  of  the  cred- 
itors of  the  estate,  to  share  in  the  proceeds  of  the  prop- 
erty, (which  has  been  impounded  and  sold  by  order  of 
the  Court,)  upon  proof  that  his  money  was  used  in  the 
payment  of  debts  of  the  estate,  not  showing  the  char- 
acter of  the  debts,  nor  their  amounts,  nor  the  persons 
to  whom  paid.    Ibid. 

5.  Courts  of  Ordinary  are  Courts  of  original,  exclusive 
and  general  jurisdiction  of  the  sale  and  disposition  of 
the  real  property  belonging  to,  and  the  distribution  of, 
deceased  persons'  estates.     Dame  vs.  McDaniel 196 

6.  The  order  of  the  Court  of  Ordinary  granting  leave  to 
an  administrator  to  sell  the  lands  belonging  to  the  es- 
tate he  represents,  is  his  authority  for  so  doing.  The 
authority  being  shown^  the  law  '^  presumes  the  Court 

Vol.  XLVii.  44, 
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of  Ordinary  required  all  the  law  reqoireB  to  have  been 
done  before  granting  the  order  to  sell)  and  we  will  not 
go  behind  that  iadgment :"  4  Greorgia,  164,  Warner, 
J.,  delivering  the  opinion.  "  The  order  to  sell  being 
a  judgment  of  a  Court  of  competent  jurisdiction  im- 
ports,  legally,  a  necessity  for  the  sale,  aud  such  judg- 
ment cannot  be  attacked  and  set  aside  collaterally,  it 
is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the 
Court,  that  sudi  sale  will  be  for  the  benefit  of  the  heirs 
and  creditors  of  Uie  estate.  In  favor  of  this  judgment 
we  are  to  presume  the  Court  did  its  duty  i"  7  Georgia, 
562,  Nisbet,  J.    Ibid. 

7.  An  order  "  to  sell  the  lands  belonging  to  the  estate" 
of  the  deceased  is  not  void  because  it  does  not  specify 
more  definitely  the  lands  ordered  to  be  sold :  4  Geor- 
gia, 152 ;  Code,  section  4,  paragmph  6.  Such  an  order 
need  contain  nothing  more  than  leave  to  sell,  and  a  de- 
scription of  the  land.  Section  4044  of  the  Code  does 
not  apply  to  it,  but  only  to  those  cases  where  a  copy  of 
the  application  to  the  Ordinary,  t<^ther  with  notice 
of  the  time  of  hearing  is  required  by  law,  or  in  the 
judgment  5f  the  Ordinary,  to  be  served  by  the  sheriff, 
or  some  lawful  officer,  upon  the  party  or  parties  to  be 
notified.     Ibid. 

8.  A  recital  in  an  administrator's  deed  of  a  compliance 
with  all  the  requisites  of  the  law  necessary  to  be  done 
after  the  order  of  sale  is  granted,  is  prima  fade  evi- 
dence that  those  requisites  were  complied  with:  4 
Georgia,  155-6.     Ibid. 

9.  A  failure  of  a  purchaser  at  administrator's  sale  to  re- 
cord his  deed  within  twelve  months  from  its  date,  does 
not  postpone  his  rights  to  those  of  a  judgment  creditor 
who  obtains  judgment  before  record.    Ibid. 

10.  Purchasers  at  administrator's  sales  are  not  responsi- 
ble for  any  dereliction  of  duty  on  the  part  of  toe  ad- 
ministrator, provided  there  is  an  apparently  substantial 
compliance  with  the  requirements  of  the  law  upon  the 
subject  of  administrator's  sales,  and  no  bad  faith  on 
the  part  of  tlie  purchaser.     Ibid. 

11.  A  widow  and  minor  children  are  not  entitled  to  an 
exemption  of  personalty  in  the  estate  of  a  deceased 
husband  and  fiither,  if  they  have  already  received  the 
value  of  $1,000  00  in  specie  fit>m  said  estate,  allotted 
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as  the  "  year's  support/'  under  the  provisions  of  the 
Code,     tlobson  vs.  lAndrum 250 

12.  Distributees  are  not  entitled,  as  such,  to  recover  any- 
thing from  the  administrators  of  the  estate  in  which 
they  claim  an  interest,  when  it  is  clearly  shown  that 
the  estate  has  become  insolvent,  without  fault  of  the 
administrators.  An  insolvent  estate  is  none  the  less 
60  because  the  claims  against  it  are  judgments  obtained 
on  debts  of  the  intestate,  created  before  June,  1866,  to 
the  executions  issued  upon  which  it  will  be  necessary 
for  plaintiflfs  in  fi,  fa.  to  attach  aiBdavits  of  payment 
of  taxes  before  they  can  be  levied.  Walker,  adm^r, 
€taI.V8.  Walker  et  al. 337 

13.  Where  a  plaintiff  makes  an  affidavit  for  the  purpose 
of  obtaining  an  attachment  against  an  administrator, 
on  the  ground  that  he  is  removing,  or  about  to  remove, 
the  goods  of  his  intestate  without  the  county,  and  the 
administrator  files  a  traverse  to  the  affidavit,  the  plain- 
tiff is  a  competent  witness  upon  the  trial  of  the  issue 
thus  formed,  even  though  the  contract,  which  is  the 
foundation  of  the  plaintiff's  claim,  was  made  with  the 
intestate.     Ouzta  vs.  Seabrooksy  adttCr .' 359 

14.  The  effect  of  a  verdict  for  the  defendant,  upon  such 
an  issue,  is  a  dismissal  of  the  attachment  under  Re- 
vised Code,  section  3236.     Ihid. 

15.  It  is  not  a  devastavit  on  the  part  of  an  administra- 
tor who  has  obtained  an  injunction  preventing  the  dis- 
tributees of  the  estate  from  suing  him,  to  settle  in 
Confederate  funds  belonging  to  the  estate,  with  certain 
of  the  distributees  who  are  willing  to,  and  do,  accept 
sncb  funds  at  par  in  payment  of  their  distributive 
shares,  and  fail  to  settle  with  others  who  make  no  de- 
mand on  him  till  after  the  war,  provided  he  retain  a 
sufficient  amount  of  similar  assets  to  settle  with  the  oth- ' 
ers,  even  tliough  such  assets  afterwards  perish  on  his 
hand  without  feult  on  his  part.  RobertSy  admWy  vs. 
Summers  et  al 434 

16.  Where  one  of  the  matters  in  controversy  between 
an  administrator  and  the  distributees  of  his  intestate,  is 
whether  the  delay  in  the  settlement  of  the  estate,  and 
the  losses  consequent  upon  said  delay,  resulted  ft*om 
the  feilure  of  the  administrator  to  comply  strictly  with 
the  provisions  of  the  law,  and  that,  with  other  matters, 
is  referred  to  an  auditor,  who,  as  to  that,  reports  in  favor 
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quished,  the  wife  is  a  competent  witness,  notwithstand- 
ing the  death  of  the  husband.    Ibid. 

ALIMONY. 

The  Act  of  1870,  in  relation  to  temporary  alimony, 
whilst  it  authorizes  the  minor  children,  when  in  the 
custody  of  the  wife,  to  be  included  in  the  alimony 

frant^,  does  not  change  the  rule  which  authorizes  the 
udge  to  look  into  all  the  facts  and  circumstances,  and 
grant  or  refuse  the  alimony  at  his  discretion.  In  this 
case,  we  do  not  think,  under  all  the  circumstanoes,  that 
the  Judge  acted  contrary  to  a  sound  discretion  in  re- 
vising the  alimony  as  to  either  the  wife  or  minor  chil- 
dren.   HUlvs.  Hill 332 

AMENDMENT. 

1.  Where,  on  a  rule  against  a  sheriff  for  &ilure  to  sell 
realty  levied  on,  it  appeared,  from  his  answer,  which 
was  not  traversed,  that  a  claim  had  been  interposed, 
and  that  through  inadvertence,  the  magistrate  who 
took  the  claimant's  affidavit,  foiled  to  §ign  the  juraty 
but  that  to  the  best  of  the  sheriff's  knowledge  and 
belief  the  affidavit  was  sworn  to  before  the  magistrate; 
and  it  also  appeared  that  there  was  a  &ilure  to  insert 
any  amount  of  penalty  in  the  claim  bond;  and  it  was 
agreed  between  the  parties  that  the  Justice  of  the  Peace, 
and  the  surety  upon  the  claim  bond  '^are  to  be  consid- 
ered as  present  and  ready  to  consent  to  or  make  any 
amendment  or  certificate  of  or  pertaining  to  the  claim 
papers  consistent  with  the  facts  of  the  case,  which,  at 
that  stage  of  the  proceedings,  could  l^ally  be  made,'' 
and  it  further  appeared  that  the  client  was  also  willing 
to  the  correction,  and  an  order  was  taken  refering  the 
cause  to  the  Judge  at  Chambers : 

Hddy  That  the  decision  of  the  Judge  permitting  the  mag- 
istrate to  sign  the  juraJt  nuno  pro  iuno  was  a  finding 
upon  the  issue  of  feet  as  to  whether  the  affidavit  had 
been  sworn  to  or  not  before  the  magistrate,  which  was 
warranted,  in  the  absence  of  contradiction,  by  the 
sheriff's  answer,  that  to  the  best  of  his  knowledge  and 
belief  it  had  been  so  sworn  to.  Vealy  admry  t«. 
Perkerson 92 

2.  It  was  not  error,  as  a  matter  of  laWj  to  pormit  the 
signing  nunc  pro  tuno.    Ibid. 
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22.  A  bastard,  acknowledged  and  supported  by  his  father 
in  his  lifetime,  cannot  (in  the  absence  of  any  contract 
for  his  support  by  the  father)  by  suit  against  his  admin- 
istrator, compel  him,  under  section  1789  of  the  Code, 
to  furnish  maintenance  out  of  the  estate  of  his  intes- 
tate to  such  bastard  during  his  minority,  even  though 
the  father  may  have  stated  that  he  intended  the  child 
should  be  supported  out  of  his  estate  after  his  death. 
Duncan,  adm^r^  et  al,y  V8,  Pope '. 446 

28.  A  promise  by  the  administrator  to  secure  the  whole 
of  the  land  so  held  in  common  to  the  bastard  is  beyond 
his  authority,  and  does  not  bind  the  estate.     Ibid.  • 

24.  A  contract  that  one  will  not  bid  at  an  executor's  or 
administrator's  sale  is  illegal,  and  the  refraining  from 
such  bidding  in  part  performance  of  a  parol  contract 
for  the  sale  of  land,  is  not  such  a  part  })erformance  as 
brings  the  parol  contract  within  'the  exceptions  to  the 
Act  requiring  such  contracts  to  be  in  writing.  Crror 
hamvs.  Theis 479 

25.  Where  an  administrator  sues  to  recover  lands  from  a 
purchaser  holdiifg  under  the  heir-at-law,  and  seeks  to 
avoid  that  sale  on  account  of  the  necessity  to  pay  debts, 
the  debts  and  the  creditors  must  be  set  forth  in  his  bill, 
in  order  that  the  defendant  may  be  put  on  notice  as  to 
the  facts  on  which  his  property  is  sought  be  condemned. 
Seabrooky  adm'r,  d  at,  vs.  Brady,  adm^r 650 

26.  The  defendants  not  having  objected  to  the  absence  of 
a  statement  of  the  indebtedness  of  the  intestate,  and  of 
the  names  of  his  creditors  from  the  bill,  and  having 
allowed  evidence  to  be  submitted  to  the  jury  upon  these 
points,  could  not  have  demanded  a  decree,  as  the  de- 
fect in  the  pleadings  might  have  been  amended.    Ibid. 

27.  Where  an  administrator  conveys  land  which  belonged 
to  his  intestate,  claiming  it  as  his  own,  his  wife  being 
the  sole  heir  to  said  estate,  and  dies,  the  administrator 
de  bonis  non  is  entitled  to  recover  the  property  for  the 

Eurpose  of  administering  the  same,  provided  it  shall 
e  eatisfkctorily  shown  that  it  is  necessary  to  do  so,  for 
the  purpose  of  paying  the  debts  of  the  intestate.  Ibid. 

28.  In  a  suit  by  an  administrator  de  bonis  non  to  recover 
property  of  the  intestate,  sold  by  his  predecessor  as  his 
own,  upon  which  there  is  a  charge  in  favor  of  the  lat- 

*  ter's  wife  which  the  defendants  claim  she  has  relin- 
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quished^  the  wife  is  a  oompetent  witness^  notwithstand- 
ing the  death  of  the  husband.    Ibid. 

ALIMONY. 

The  Act  of  1870,  in  relation  to  temporary  alimony, 
whilst  it  authorizes  the  minor  children,  when  in  the 
custody  of  the  wife,  to  be  included  in  the  alimony 
granted,  does  not  change  the  rule  which  authorises  t\ie 
Judge  to  look  into  all  the  facts  and  circumstances,  and 
grant  or  refuse  the  alimony  at  his  discretioa.  In  this 
case,  w^e  do  not  think,  under  all  the  circumstances,  that 
the  Judge  acted  contrary  to  a  sound  discretion  in  re- 
fiising  the  alimony  as  to  either  the  wife  or  minor  chil- 
dren.   HmvB.Hill 332 

AMENDMENT. 

1.  Where,  on  a  rule  agsunst  a  sheriff  for  failure  to  sell 
realty  levied  on,  it  appeared,  from  his  answer,  which 
was  not  traversed,  that  a  claim  had  been  interposed, 
and  that  through  inadvertence,  the  magistrate  who 
took  the  claimant's  affidavit,  felled  to  §ign  the  jurai^ 
but  that  to  the  best  of  the  sheriff's  knowledge  and 
belief  the  affidavit  was  sworn  to  before  the  magistrate; 
and  it  also  appeared  that  there  was  a  feilure  to  insert 
any  amount  of  penalty  in  the  claim  bond ;  and  it  was 
agreed  between  the  parties  that  the  Justice  of  the  Peace, 
and  the  surety  upon  the  claim  bond  "are  to  be  consid- 
ered as  present  and  ready  to  consent  to  or  make  any 
amendment  or  certificate  of  or  pertaining  to  the  claim 
papers  consistent  with  the  facts  of  the  case,  which,  at 
that  stage  of  the  proceedings,  could  l^ally  be  made,'' 
and  it  further  appeared  that  the  client  was  also  willing 
to  the  correction,  and  an  order  was  taken  refering  the 
cause  to  the  Judge  at  Chambers : 

Hddy  That  the  decision  of  the  Judge  permitting  the  mag- 
istrate to  sign  the  jural  nuna  pro  iuno  was  a  finding 
upon  the  issue  of  fact  as  to  whether  the  affidavit  had 
been  sworn  to  or  not  before  the  magistrate,  which  was 
warranted,  in  the  absence  of  contradiction,  by  the 
sheriff's  answer,  that  to  the  best  of  his  knowledge  and 
belief  it  had  been  so  sworn  to.  Vealy  admr^  v$. 
Perkeraon 92 

2.  It  was  not  error,  as  a  matter  of  laWj  to  poroxit  the 
signing  nunc  pro  tunc.    Ibid. 


INDEX.  687 


3.  The  obligors  oooseoting,  the  bond  was  properly  acU 
judged  to  be  amendable.    Ibid. 

4.  A  oomplainant  m^j  amend  his  bill  after  a  decision  of 
the  Supreme  Court  sustaining  a  demurrer  to  it,  and 
before  the  remittitur  is  entered  upon  the  minutes  of  the 
Superior  Court;  but  if  the  amendment  offered  still 
&il8  to  make  a  case  which  entitles  the  complainants  to 
relief,  it  is  not  error  in  the  Superior  Court  to  refuse  it, 
and  dismiss  the  bill.     Thurmond  vs.  Clark  et  al 500 

5.  When  an  amendment  was  moved  to  a  deolaratioo^and 
allowed  by  the  Court,  and  no  bill  of  exceptions  was 
filed  to  the  judgment,  it  is  too  late,  at  the  next  term 
of  the  Court  to  move  to  dismiss  the  writ  for  any  cause, 
which  the  amendment  cures.  That  the  amendment 
ought  not  to  have  been  granted  cannot  be  said,  after 
the  party  has  submitted  thereto,  by  fidling  to  file  his 
exceptions  as  required  by  law.    Pettis  ps.  CampbeU...,.  596 

6.  The  defendants  not  having  objected  to  die  absence  of 
a  statement  of  the  indebtedness  of  the  intestate,  and  of 
the  names  of  his  creditors  fit)m  the  bill,  and  having 
allowed  evidence  to'  be  submitted  to  the  jury  upon 
these  points,  could  not  have  demanded  a  decree,  as  the 
defect  in  the  pleadings  might  have  been  amended. 
Seabrookf  adm^rj  et  al.  vs.  Brady,  adrtCr 650 

APPEAL. 

The  purchaser  of  real  estate  from  a  defendant,  pending  . 
an  appeal  from  the  first  verdict  and  judgment  thereon, 
is  not  protected  as  a  hoMi  fide  purchaser,  under  the 
provisions  of  the  3525th  section  of  the  Revised  Code, 
when  such  purchaser  has  been  in  possession  of  the 
property  for  four  years  fix)m  the  date  of  the  judgment 
on  the  first  verdict,  but  not  for  four  years  from  the 
date  of  the  final  judgment  on  the  appeal  trial.  Oamer 
et  al.vs  Oihbs 97 

ARBITRAMENT  AND  AWARD. 

1.  A  partj  seeking  to  set  aside  an  award,  on  the  ground 
that  it  IS  contrary  to  evidence,  must  set  forth  all  the 
evidence  that  was  submitted  to  the  arbitrators,  and 
show  that  the  evidence,  as  set  forth,  is  all  that  was 
submitted  to  them.     Overby  et  al.  vs.  Thrasher 10 

2.  Whether  an  award  is  contraiy  to  evidence  or  not,  is  a 
question  of  law  for  the  Court,  and  not  a  matta:  to  be 
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submitted  to  a  lury,  and  should  be  heard  as  upon  de- 
murrer, and  unless  strongly  and  decidedly  against  the 
evidence,  it  should  not  be  set  aside  on  this  ground. 
The  same  rule  should  govern  here  as  on  a  motion  for  a 
new  trial.    Ibid. 

3.  To  set  aside  an  award  on  the  ground  of  fraud  in  one 
of  the  arbitrators,  the  fraud  must  be  clearly  and  dis- 
tinctly shown.     Ibid. 

4.  Where  there  is  a  controver^  between  guardian  and 
ward,  and  *^  all  matters  and  things  growing  ont'of  and 
connected  with  said  guardianship'  are  submitted  to 
arbitration,  it  is  not  an  excess  of  authority  on  the  part 
of  the  arbitrators  to  cancel,  by  their  award,  a  note 
given  by  the  ward  to  the  guardian,  in  his  individual 
character,  for  money  received  from  him.    Ibid. 

5.  To  justify  a  Court  in  setting  aside  an  award,  on  the 
ground  of  mistake,  the  mistake,  whether  of  law  or 
met,  must  be  gross  and  palpable.     Mere  error  of  judg-  < 
ment  in  the  arbitrators  is  n'ot  a  sufficient  ground  for 
setting  aside  the  award.     Ibid. 

6.  Where  three  arbitrators  are  selected  by  the  parties,  and 
one,  conceiving  himself  to  have  been  selected  as  um- 
pire, expressed  no  opinion  on  the  points  submitted,  ex- 
cept where  the  others  disagreed,  but  signs  the  award 
with  the  others,  it  is  doubfiul  if  the  award  can  be  set 
aside  on  this  ground.  Certainly,  the  arbitrator  cannot 
be  introduced  as  a  witness  to  show  his  own  misconduct 
in  this  respect,  if  it  be  misconduct.  He  stands  upon 
the  same  footing  with  a  juror  called  to  impeach  a  ver- 
dict to  which  he  has  assented.     Ibid, 

7.  When  a  bill  is  filed  to  enforce  a  specific  performance 
of  a  common  law  award,  and  the  defendant  attacks  the 
award  by  a  plea,  the  issues  of  fact  alone  should  be  sub- 
mitted to  the  jury,  under  the  charge  of  the  Court,  as 
to  the  law,  and  the  verdict,  if  it  set  aside  the  award, 
should  cover  all  the  matters  in  issue  between  the  par- 
ties, which  were  submitted  to  the  arbitrators,  and  for 
this  purpose  evidence  may  be  introduced  upon  the  is- 
sues which  were  submitted  to  the  arbitrators.  A  ver- 
dict merely  setting  aside  the  award,  and  going  no  fur- 
ther, is  incomplete,  and  entitles  the  complainant  to  a 
new  trial.  Equity  having  acquired  jurisdiction,  will 
retain  it  for  the  purpose  of  settling  the  whole  contro- 
versy.   Ibid. 
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8.  Where  title  to  property  is  derived  firom  an  award,  the 
arbitrator  have  a  lien  for  their  proportion  of  their 
compensation  due  by  the  person  to  whom  it  was  award- 
ed, upon  the  property  so  awarded,  superior  to  a  mort- 
gage executed  by  such  person  after  the  date  of  the 
award,  but  before  it  is  entered  on  the  minutes  of  the 
Court.     Miller  d  al.  V8.  Fish 270 

9.  A  judgment  upon  an  award  should  follow  the  award, 
and  where  that  provides  that  "the  cost  of  this  award 
and  of  the  needful  proceedings  to  make  it  the  judgment 
of  the  Court  shall  oe  equally  borne  in  equal  degree  by 
each  and  every  party  hereto,  including  just  compensation 
to  the  arbitrators,  to  be  set  forth  in  the  order  making 
the  award  the  judgment  of  the  Court,"  the  judgment 
should  be  against  each  party  to  the  submission  mr  his 
aliquot  proportion  of  the  expenses  and  no  more,  and 
not  against  a  portion  of  the  parties  for  the  whole  cost. 
Where  there  were  four  parties  to  the  submission,  un- 
der such  an  award,  and  the  sum  of  $140  00  is  fixed  by 
the  order  of  the  Court  as  the  compensation  of  the  arbi- 
trators, each  party  is  liable  for  $35  00,  and  no  more. 
Ibid. 

10.  To  entitle  an  award  to  be  made  the  judgment  of  the 
Court,  under  sections  4166,  et  seq,  of  the  Code,  it  should 
appear  that  the  submission  was  under  the  sections  re- 
ferred to.  A  written  submission  to  two  arbitrators,  in 
which  a  third  person  is  named  as  umpire,  (but  it  does 
not  appear  by  whom  chosen,)  who  takes  no  part  in  the 
award,  and  is  not  sworn,  is  at  least,  prima  fade,  a 
common  law  award,  and  not  entitled  to  bie  made  a  judg- 
ment of  the  Court.     Orane,  adm\  va,  Barry 476 

11.  Ignorance  of  law,  where  there  is  no  misplaced  con- 
fidence, and  no  fraud  on  the  part  of  the  opposite  party, 
will  not  authorize  the  intervention  of  equity :  Code, 
section  3066.  Hence,  where  parties  submit  the  mat- 
ters in  issue  between  them  to  arbitration,  and  an  award 
is  rendered  and  made  the  judgment  of  the  Court,  un- 
der the  Code,  without  objection  on  the  part  of  the 
losing  party,  a  bill  will  not  lie  at  his  instance  to  set 
aside  the  judgment,  upon  the  ground  that  he  could 
have  prevent^  the  award  from  becoming  the  judgment 
of  the  Court,  by  filing  exceptions,  but  was  ignorant 

of  his  right  to  do  so.     Thurmondva.  Clark  et  al 500 
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ASSIGNMENT. 
See  Debtor  and  OrecUtor,  1,  2,  3,  4. 

ATLANTA— CITY  CX31TRT  OF. 

See  CUy  Court  of  Atlanta,  1. 

ATTACHMENT, 

1.  It  is  not  necessaiy  that  a  traverse  to  the  tmth  of  an 
affidavit,  which  is  the  foundation  of  an  attachment^ 
should  be  sworn  to.     Ouzts  vs.  SeaArook,  adm^r 359 

2.  Where  a  plaintiff  makes  an  affidavit  for  the  purpose 
of  obtaining  an  attachment  against  an  administrator, 
on  the  ground  that  he  is  removing,  or  about  to  remove 
the  eoods  of  his  intestate  without  the  countj,  and  the 
administrator  files  a  traverse  to  the  affidavit^  the  plain- 
tiff is  a  competent  witness  upon  the  trial  of  the  issue 
thus  formed,  even  though  the  contract,  which  is  the 
foundation  of  the  plaintiff's  claim^  was  made  with  the 
intestate.     Ibid. 

3.  The  effect  of  a  verdict  for  the  defendant,  upon  soch  an 
issue,  is  a  dismissal  of  the  attachment  under  Revised 
Code,  section  3236.     Ibid. 

4.  Where  one  is  not  a  resident  of  this  State,  but  is  pass- 
ing through  the  same  with  his  goods,  an  attachment 
may  issue  against  him,  on  the  ground  'Hhat  he  is  act- 
ually removing  out  of  the  county''  in  which  he  may 
then  be  found.    Johnson  vs.  Lowry 560 

5.  When  there  is  a  levy  of  an  attachment  and  a  daim, 
the  claimant  may  move  upon  the  motion  docket,  to 
dismiss  the  attachment  for  any  good  cause  of  objection 
thereto.    STines  &  Hobbs  vs.  Kimbail  &  Company  d  oL  587 

6.  When  an  attachment  affidavit  stated  that  H.  I.  Kim- 
ball &  Company,  said  firm  composed  of  Hannibal  L 
Kimball  ana  certun  parties  unknown  to  the  deponent, 
are  justly  indebted,  etc.,  and  that  said  Hannibal  L 
Kimball  &  Company  absconds: 

Hdd,  That  this  was  a  sufficient  affidavit  on  whioh  to  is* 
sue  an  attachment  against  the  effects  of  H.  I.  Kimball 
&  Company.    Ibid. 

7.  In  this  State  an  attachment  will  lie  against  a  fbraga 
corporation,  even  though  it  be  not  doing  business  hemew 
Section  3213  of  Irwin's  Bevised  Code,  antheming  -^^ 
tachments  against  foreign  corporations  doing 
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in  this  State,  is  camulative  only,  and  is  intended  to  al- 
low the  writ  of  attachment  against  a  foreign  corpora- 
tion; even  though  it  have  a  place  of  business  here,  and 
may,  therefore,  be  sued  here  by  ordinary  process. 
WiUonf>8,  Danforth,  adm'r 676 

ATTACHMENT  FOR  CONTEMPT. 
See  Contempt  J  Attachment  for, 

ATTORNEY  AND  CLIENT. 

1.  Where  A  is  attorney  at  law  for  B  in  a  controversy  with 
C,  and  C  makes  to  the  attorney  certain  statements  and 
propositions  to  be  communicated  to  B,  and  at  the  same 
time  proposing  that  if  B  consents  to  the  propasitions 
the  attorney  should  be  employed  in  the  matter  pro- 
posed by  B  and  C,  and  B  declines  the  proposition: 

Held,  That  B  may  use  the  attorney  as  a  witness  to  prove 
the  statements,  and  that  under  the  circumstances  C  can- 
not claim  that  they  are  privileged  communications  be- 

♦    tween  client  and  attorney.     McLean  vs.  Clark  et  al..,     24 

2.  A  solicitor  of  an  executor  cannot  be  compelled  to  pro- 
duce the  sworn  answer  of  such  executor,  (who  has  died 
since  the  answer  was  made,)  to  a  bill  in  chanceir,  which 
answer  has  never  been  filed,  and  which  was  left  with 
such  solicitor  to  file  or  not,  as  he  thought  best,  when 
the  administrator  de  bonis  non  cum  testamerUo  annexo 
objects.  It  comes  within  the  rule  applicable  to  confi- 
dential communications.  Nor  can  he  be  compelled  to 
testify  to  the  contents  of  such  answer,  if  it  be  lost  or 
destroyed.  Neal  et  al.  w.  Patten  et  al 73 

AUDITOR. 

1.  The  report  of  the  auditor  in  this  case,  was  properly 
admitted  to  show  the  validity  of  the  claims  wniob  had 
been  passed  upon  by  him,  and  which  the  complainants 
relied  on  as  showing  their  interest  in  the  subject  matter 

in  controversy,    Iseal  et  al,  vs.  Patten  et  al 73 

2.  An  analysis  of  sections  3042,  3082,  3083,  4143,  and 
4144,  of  Irwin's  Revised  Code,  shows  that  when  an 
auditor  or  master  in  chancery  makes  a  report  upon 
matters  of  account  referred  to  him,  the  party  against 
whom  the  report  operates  may  file  two  classes  of  ex- 
ceptions: first,  for  alWed  errors  of  law  on  the  part  of 
the  referee;  seoondlyj  for  alleged  errors  in  his  report 
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as  to  the  facts  foand.  The  first  is  for  the  exclusive 
consideration  of  the  Court,  under  section  3083.  The 
facts  found  by  the  report  are  for  the  consideration  of 
the  Court  in  the  first  instance,  after  which,  if  approved 
hy  him,  the  report  becomes  prima  facie  evidence  of 
their  truth,  subject  to  be  overthrown  by  testimony  be- 
fore the  jury.  Camp  &  Kemp  et  al,  w.  Mayer ^  aa- 
siffnee^etal 414 

3.  On  the  trial  of  issues  raised  by  exceptions  to  an  aud- 
itor's report,  which  has  been  approved  by  the  Judge, 
the  fects  reported  will  be  taken  as  true,  unless  rebutted 
by  evidence,  or  unless  the  record  shows  that  evidence 
to  rebut  them  was  offered  and  illegally  rejected  by  the 
Court.     Ibid, 

4.  Where  an  exception  to  an  auditor's  report  directly  con- 
tradicts the  report,  the  former  should  be  supported  by 
proof.     Ibid. 

5.  It  is  not  necessary,  under  our  practice,  that  an  auditor 
should  append  to  his  report  the  evidence  on  which  it 
it  is  based.     Ibid. 

6.  On  the  trial  before  a  jury  of  exceptions  to  an  auditor's 
report,  the  report  is,  prima  fade,  true  as  to  the  &ct3 
and  results  reported.  The  fact  tiiat  the  rule  of  refer- 
ence provides  that  any  exceptions  filed  were  to  be  tried 
de  novo,  as  in  cases  of  appeal,  does  not  vary  the  rule. 
Robeiia,  adm^r,  vs.  Summ^era  et  ai 434 

7.  It  is  not  sufficient  to  except  generally  to  an  auditor's 
report,  in  matters  of  account  referred  to  him,  as  erro- 
neous in  the  results  at  which  he  arrives.  The  excep- 
tion should  point  out  wherein  the  error  consists.    Ibid. 

8.  In  Greorgia,  on  the  trial  by  a  jarv  of  exceptions  to  an 
auditor's  report,  evidence,  other  than  that  laid  before 
the  auditor,  is  admissible.     Ibid. 

9.  Where  one  of  the  matters  in  controversy  between  an 
administrator  and  the  distributees  of  his  intestate,  is 
whether  the  delay  in  the  settlement  of  the  estate,  and 
the  losses  consequent  upon  said  delay,  resulted  from 
the  feilure  of  the  administrator  to  comply  strictly  with 
the  provisions  of  the  law,  and  that,  with  other  matters, 
is  referred  to  an  auditor,  who,  as  to  that,  reports  in 
fiivor  of  the  administrator,  and  the  distributees  file  no 
exceptions  to  the  report,  it  is  error  in  the  Court,  by  his 
charge,  to  submit  that  issue  to  a  jury  impanneled  to 
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try  certain  exoeptions  filed  by  the  administrator  to 
other  parts  of  the  report    Ibtd» 

10.  If  the  auditor  allowed  an  investment  by  the  admin- 
istrator of  $24,000  00  in  Confederate  States  securities 
as  correct,  to  which  the  administrator  filed  no  exoep- 
tions, the  jury  may  still  take  such  investment  into 
consideration,  if  it  will  aid  them  in  arriving  at  a  cor- 
rect result  as  to  any  of  the  exceptions  filed.    Ibid. 

11.  Under  the  provisions  of  the  Act  of  1871,  the  Supe- 
rior Court  is  authorized  to  appoint  an  auditor  to  inves- 
tigate the  matters  of  account,  if,  in  its  discretion,  the 
case  shall  require  it  Sinrine,  admWy  et  al.  vs.  South- 
western Railroad  Co 586 

AUGUSTA— CITY  OF. 

The  City  Council  of  Augusta  has  the  authority  to  levy 
and  collect  a  tax  upon  all  species  of  property  within 
its  corporate  limits,  subject  to  taxation  by  the  general 
laws  of  the  State,  and  no  special  power  was  required 
from  the  State  to  enable  it  to  l6vy  and  collect  all  legal 
taxes  upon  the  shares  of  the  stockholders  in  the  banks 
specified  in  the  record.  City  Council  of  Augusta  vs. 
National  Bank  of  Augusta.  The  same  vs.  Planters^  " 
L.  and  8.  Bank 662 

AUTREFOIS  CONVICT. 
See  Criminal  Law,  27,  28. 

AWARD,    See  ArhUrameni  and  Award. 

BASTARD. 

1.  A  bastard,  acknowledged  and  supported  by  his  fiither 
in  his  lifetime,  cannot  (in  the  absence  of  any  contract 
for  his  support  by  the  fiither)  by  suit  against  his  ad- 
ministrator, compel  him,  under  section  1789  of  the 
Code,  to  furnish  maintenance  out  of  the  estate  of  his 
intestate  to  such  bastard  during  his  minority,  even 
though  the  father  may  have  stated  that  he  intended 
the  child  should  be  supported  out  of  his  estate  after 
his  death.     Duncan,  admr,  d  al.  vs.  Pope 445 

2.  If  the  heirs  of  the  father  make  a  deed  to  the  bastardy 
of  their  interest  in  realty  held  by  the  fatherin  his  .life-' 
time  as  tenant  in  common  with  another,  the  bastard 
takes  such  interest  as  the  heirs  held  at  the  date  of  the 
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deed^  and  is  entitled  to  a  partition  as  between  himself 
and  the  other  tenant  in  common.    Ibid. 

3.  A  promise  by  the  administrator  to  secure  tfie  whole  of 
the  land  so  held  in  common  to  the  bastard,  is  beyond 
his  authority,  and  does  not  bind  the  estate.    Ibid. 

» 

BILL  OF  EXCEPTIONS. 

1.  Where  a  bill  of  exceptions,  properly  oertified  by  the 
Judge,  states  as  a  &ct,  that  on  the  trial  he  failed  to 
^ive  to  the  jury  certain  written  requests  tochai^  ten* 
aered  by  the  complainant's  counsel,  and  it  appears  from 
the  record  that  the  Judge  overruled  a  motion  for  a  new 
trial  for  such  &ilure,  stating  as  the  reason  for  his  judg- 
ment that  he  did  in  &ct  give  the  requests  to  charge  to 
the  jury  as  asked : 

Held,  That  this  Court  is  bound  by  the  fiicts,  as  stated 
and  certified  in  the  bill  of  exceptions,  and  .not  by  the 
reasons  given  by  the  Judse  in  his  judgment  overruling 
the  motion  for  a  new  trial,  and  as  said  requests  were 
proper  to  be  given  in  charge,  the  party  is  entitled  to 
a  new  trial.     McLean  va,  Clark  et  al 24 

2.  This  Court  cannot  undertake  to  decide  upon  the  valid- 
ity of  objections  to  evidence,  where  the  bill  of  excep- 
tions only  states  that  the  evidence  was  objected  to  and 
the  objection  overruled,  without  stating  the  ground  of 
the  objection.     JaoksoThf  adm'r,  vs.  Jadtson,  adm^x 99 

3.  Assignments  of  error  so  indefinitely  stated  as  to  leave 
this  Court  uncertain  as  to  the  error  complained  o^ 
cannot  be  considered.     Ibid. 

4.  When  a  motioh  is  made  for  a  new  trial,  which  is  over- 
ruled by  the  Judge,  and  a  bill  of  exceptions  is  filed  to 
his  judgment  in  Uie  case,  and  the  same  is  duly  signed 
by  the  Judge  and  filed  in  the  office,  as  the  law  requires, 
it  is  the  duty  of  the  Judge,  in  a  criminal  case,  if  the 
crime  for  which  the  conviction  is  had  is  punishable 
with  death,  to  grant  a  supersedeas  of  the  judgment 
until  the  hearing  before  this  Court.    I^ann  vs.  Clark.  369 

5.  The  granting  of  a  supersedeas  in  such  a  case  is  a  mat- 
ter of  course,  and  constitutes  a  part  of  the  proceeding 
to  bring  the  case  before  this  Court  and  the  granting  of 
the  same  will,  in  a  proper  case,  be  enforced  by  man-- 
damns.    Ibid. 

6.  In  a  fnandamus  to  the  Judge  of  the  Superior  Oonit, 
to  compel  him  to  sign  or  complete  a  bill  of  exceptions, 
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this  Court  will  look  into  the  record^  and  if  the  case  be 
one  in  which  justice  requires  the  maridamus  to  be  made 
absolute,  will  so  order.     Ibid, 

7.  The  refusal  of  the  Judge  to  grant  an  order  of  super' 
sedeas  before  a  bill  of  exceptions  was  tendered  to  him, 
was  proper.     Broomhead  vs  Chisolm 893 

8.  An  anouncement  of  the  Judge  that  he  will  hear  a 
motion  to  take  a  judgment  in  a  case,  when  no  motion 
is  made  and  granted,  is  not  such  a  judgment  or  de- 
cision as  may  be  excepted  to.  Wilson  vs.  Danforih, 
adm'r 676 

BOND  FOR  TITLE. 

1.  Where  land  is  sold  with  none  of  the  purchase  money 
paid;  bond  for  titles  given  and  notes  payable  at  differ^ 
ent  periods  taken  for  the  purchase  money;  judgment 
obtained  by  the  vendor  on  the  finst  notes  after  they  fell 
due,  upon  non-payment;  the  land  levied  on  under  such 
judgment;  after  the  levy  and  a  day  or  two  before  sale, 
a  deed  filed  in  the  Clerk's  office,  under  section  3604  of 
the  Code;  the  land  sold  and  bought  by  the  vendor 
who  goes  into  possession,  and  some  time  afterwards  a 
third  person,  to  whom  the  vendee  had  mortgaged  it, 
after  he  obtained  his  bond  for  titles  but  before  the  fil- 
ing and  recording  of  the  deed,  forecloses  his  mortgage 
and  levies  on  the  land,  and  the  original  vendor  and 
now  holder  of  the  land  under  the  sheriff's  sale  claims 
the  property: 

Held,  That  the  sale  of  the  land  was  void,  but  that  the  Hen 
of  the  vendor  upon  the  land  for  the  purchase  money  was 
perior  to  the  claims  of  all  creditors  who  gave  credit 
before  the  filing  and  recording  of  the  deed,  and  that 
such  creditors  could  not  subject  the  land  to  the  pay- 
ment of  their  debts  by  levy  and  sale,  the  filing  and 
recording  of  the  deed  for  the  purpose  contemplated  by 
the  statute,  not  being  such  a  conveyance  of  the  title  to 
the  defendant  as  to  give  them  any  claim  upon  it,  as 
against  the  vendor,  who  can  now  levy  and  subject  the 
property  to  the  payment  of  the  purchase  money  by 
pursuing  the  mode  prescribed  by  the  statute.  JETar- 
ville  vs.  Lowe 214 

2.  Where  "M'^  held  a  tract  of  land  under  bond  for  titles 
from  "  W,"  and  sold  the  same  to  "C,"  executing  a  bond 
to  make  a  fee  simple  title  so  soon  as  he  obtained  a  title 
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from  "  W/'  "C"  paying  the  purchase  money  in  fall, 
and  '^B"  with  a  full  knowledge  of  these  &ctB,  confed- 
erating with  others,  by  threats,  etc.,  induced  "  M  "  to  sell 
the  land  and  to  transfer  to  him  "  Ws'^  bond,  under 
which  transfer  "B  "  procured  a  deed  from  "  W :^^ 
Hdd,  That  a  demurrer  to  a  bill  filed  by  "  C ''  setting  up 
the  foregoing  &cts  and  praying  that  "B''  may  be  de- 
creed to  execute  him  a  title  to  said  land,  was  properly 
overruled.    Brownvs.  Crane 483 

BRIDGE  AND  FERRY. 

1.  Section  721  of  the  Code  prohibiting  the  establish- 
ment of  private  ferries  within  three  miles  of  any  pub- 
lic bridge,  doesnotprohibittheestablishmentof  a  pri- 
vate ferry  within  three  miles  of  a  public  ferry.     Qreer 

V8.  Haugahooky  adwUxjdah 282 

2.  Section  724  of  the  Code  authorizing  the  owner  of  any 
land  through  which  a  stream  passes,  on  both  sides  of 
said  stream,  to  establish  a  bridge  or  ferry  thereon  at 
his  own  expense,  and  charge  toll  for  crossing,  is  to  be 
construed  in  harmony  witn  section  2207,  which  pro- 
vides that  the  right  to  construct  a  bridge  or  establish  a 
feriy  for  private  use,  within  or  adjoining  lands,  is  ap- 
purtenant to  the  ownership  of  the  land ;  but  the  right 
to  establish  and  keep  a  public  bridge  or  ferry  is  a  fiwi- 
chise,  and  must  be  granted  by  the  State,  and  so  con- 
struing, section  724  is  only  to  be  understood  to  apply 
to  a  private  ferry,  which  the'  owner  of  the  lands  may 
establbh  for  his  private  use,  and  which  he  may  also 
occasionally  use  for  carrying  others  over  and  charge  toll 
therefor,  but  which  he  cannot  commonly  and  usually 
use  for  such  purpose,  so  as  to  make  the  same  a  public 
ferry.    J6td. 

3.  A  franchise  of  a  ferry  is  the  subject  of  sale,  and  may 
be  transferred  and  inherited.     Ibid* 

4.  A  franchise  of  a  ferry  may  be  lost  by  non-user;  but 
under  section  1680  of  our  Revised  Code,  the  forfeiture 
only  dates  from  the  judgment  of  a  Court  of  compe- 
tent jurisdiction  declaring  the  forfeiture.     Ibid. 
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CERTIORARI. 

Whether  a  certiorari  will  lie  to  review  the  proceedings 
before  a  jury,  called  under  section  4572  of  the  Revised 
Code,  to  inquire  into  the  sanity  of  a  prisoner  who  has 
been  convicted  and  sentenced  to  death,  and  who  is 
claimed  to  have  become  insane  aflter  convictment 
Qufiere?    Spanii  vs.  The  State 549 
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CHARGE  OF  COURT. 

1.  It  is  error  in  the  Court  to  charge  the  jury  as  to  the 
law  upon  a  state  of  &cis  in  relation  to  which  there  is 

no  evidence  before  the  jury.     McLean  vs.  Clark  et  al,     24 

2.  It  is  error  in  the  Court  in  charging  the  jury,  on  the 
trial  of  a  bill  filed  to  set  aside  a  sale  on  account  of 
fraud  to  read  to  the  jury  the  statements  in  the  bill, 
even  to  the  minutest  particulars  of  the  plaintitf' s  case, 
and  then  to  say  to  the  jury  if  you  find  these  statements 
in  the  bill  sustained  by  the  proof,  to  find  for  the  com- 
plainant^ if  not,  to  find  for  the  defendant.  It  is  the 
duty  of  the  Court  to  separate  the  material  from  the 
immaterial  statements  in  the  bill,  to  present  the  real 
substantial  issues  to  the  jury,  and  a  general  charge  that 
all  the  plaintiff's  statements  must  be  supported  by  the 
proof,  is  calculated  to  mislead  the  jury.     Ibid. 

3.  It  is  error  in  the  Court  to  charge  the  jury  in  general 
terms,  that  if  a  witness  is  shown  to  have  sworn  falsely 
in  one  particular,  he  is  not  to  be  believed  at  all,  witli- 
out  explaining  to  the  jury  that  the  point  in  which  the 
untruth  is  stated  must  be  material,  and  that  the  wit- 
ness must  have  willfully  and  knowingly  sworn  fixlsely 
in  such  material  matter.     Ibid. 

4.  It  is  error  in  the  Court  to  charge  the  jury,  that  if  the 
plaintitr  has  sworn  to  one  state  of  facts,  and  the  de- 
fendant contradicts  him,  the  jury  are  to  leave  the  par- 
ties as  it  finds  them,  unless  other  witnesses  corroborate 
one  or  the  other.  The  jury  are  to  judge,  as  in  other 
oases,  from  the  circumstances,  and  if  they  believe,  one 
or  the  other,  so  ought  their  verdict  to  be.     Ibid. 

6.  In  giving  rules  for  weighing  evidence  to  the  jury,  the 
Court  should  be  careful  to  state  them  as  general  rules, 
subject  to  be  controlled  and  modified  by  the  case  be- 
fore them,  as  made  by  all  the  testimony.  Where  the 
testimony  of  one  party  was  mostly  by  deposition,  and 
the  other  from  witnesses  examined  upon  the  stand  in 
the  presence  of  the  jury: 

JSddy  That  it  was  improper  for  the  Court,  in  his  charge 
on  a  material  point,  to  say  to  the  jury  that  they  were 
to  consider  the  evidence  as  it  was  given  in  from  the 
stand.    Ibid. 

S^  A  charge  not  warranted  by  the  evidence  should  not 
be  given.     Need  d  al.  vs.  Patten  et  oZ... ...»•     73 
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7.  It  18  not  error  in  the  Court  to  feil  to  give  in  chai 
oral  request  of  counsel,  made  in  the  oouiae  of  his  ar- 
gument to  the  jury,  or  in  failing  to  chai^  any  princi- 
ple not  requested  in  writing.  Jackson^  admr^  t». 
Jackson,  adm^x 99 

8.  It  was  not  improper  for  the  Judse  to  refuse  to  charge 
as  reouested,  that  certain  specified  acts  of  the  testatw 
would,  if  proven,  be  strong  evidence  of  insanity.  It 
was  for  the  jur)^  and  not  the  Judge,  to  determine  as  to 
the  weight  of  any  particular  proof.  Gardner  et  aL  vs. 
Lamback,  ex^r 133 

9.  Where  the  evidence  does  not  warrant  a  charge  as  to  rea- 
sonable fears  the  failure  of  the  Court  to  chai^  upon 
that  subject  is  not  error.     Oneal  vs.  The  State 229 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  42. 

CITY  COURT  OF  ATLANTA. 

"Where  the  Judge  of  the  City  Court  of  Atlanta  sentences 
a  prisoner  to  pay  a  fine,  or  to  four  months  in  the  chain- 

Sang,  and  a  writ  of  habeas  corpus  is  sued  oat  before 
im,  after  the  prisoner  is  placed  on  the  chain-gang  in 
conformity  to  the  sentence,  to  inquire  into  the  legality 
of  the  detention,  and  the  prisoner  is  brought  before 
him  by  the  person  detaining  him,  the  Judge  of  the 
City  Court  has  jurisdiction  of  the  case,  notwithstand- 
ing the  prisoner  was  held  in  custody  without  the  city 
Ijmits,  and  only  brought  within  the  city  in  response 
to  the  writ.     Broomheadvs,  Chi^olm 390 

CLAIM. 

1.  Where,  on  a  rule  against  a  sheriff  for  failure  to  sell 
realty  levied  on,  it  appeared  from  his  answer,  which 
was  not  traversed,  that  a  claim  had  been  interposed, 
and  that  through  inadvertence,  the  magistrate  who 
took  the  claimant's  affidavit,  failed  to  sign  the  jurat, 
but  that  to  the  best  of  the  sheriff's  knowledge  and 
belief  the  affidavit  was  sworn  to  before  the  magistrate; 
and  it  also  appeared  that  there  was  a  failure  to  insert 
any  amount  of  penalty  in  the  claim  bond ;  and  it  was 
agreed  between  the  parties  that  the  Justice  of  the 
Peace,  and  the  surety  upon  the  claim  bond  ^'are  to  be 
considered  as  present  and  ready  to  consent  to  or  make 
any  amendment  or  certificate  of  or  pertaining  to  the 
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claim  papers  consistent  with  the  facts  of  the  case,  which 
at  that  st^e  of  the  proceedings,  could  legally  be  made/' 
and  it  further  appeared  that  the  client  was  also  willing 
to  the  correction,  and  an  order  was  taken  refering  the 
cause  to  the  Judge  at  Chambers: 
Hdd,  That  the  decision  of  the  Judge  permitting  the 
magistrate  to  sign  the  jarai  nunc  pro  tunc  was  a  finding 
upon  the  issue  of  fact  as  to  whether  the  affidavit  had 
been  sworn  to  or  not  before  the  magistrate,  which  was 
warranted,  in  the  absence  of  contradiction,  hy  the 
sheriff's  answer,  that  to  the  best  of  his  knowledge  and 
belief  it  had  been  so  sworn  to.  Veal,  adirCr^  vs.  Per- 
kerson 93 

2.  It  was  not  error,  as  a  matter  of  law,  to  permit  the 
signing  nunc  pro  tunc.     Ibid. 

3.  The  obligors  consenting,  the  bond  was  properly  ad- 
judged to  be  amendable.     Ibid. 

4.  Where  land  is  sold,  with  none  of  the  purchase  money 
paid,  bond  for  titles  given  and  notes,  payable  at  differ- 
ent periods,  taken  for  the  purchase  money ;  judgment 
obtained  by  the  vendor  on  the  fii*8t  notes  after  they  fell 
due,  upon  non-payment ;  the  land  levied  on  under  such 
judgment ;  after  the  levy,  and  a  day  or  two  before  sale, 
a  deed  filed  in  the  clerk's  office,  under  section  3604  of 
the  Code ;  the  land  sold  and  bought  by  the  vendor  who 
goes  into  possession,  and  some  time  afterwards  a  third 
person,  to  whom  the  vendee  had  mortgaged  it,  after  he 
obtained  his  bond  for  titles,  but  before  tho  filing  and 
recording  of  the  deed,  forecloses  his  mortgage  and 
levies  on  the  land,  and  the  original  vendor  and  now 
holder  of  the  land,  under  the  sheriff's  sale,  claims  the 
property : 

Seldj  That  the  sale  of  the  land  was  void,  but  that  the 
lien  of  the  vendor  upon  the  land  for  the  purchase 
money  was  superior  to  the  claims  of  all  creditors  who 
gave  credit  before  the  filing  and  recording  of  the  deed, 
and  that  such  creditors  could  not  subject  the  land  to 
the  payment  of  their  debts  by  levy  and  sale,  the  filing 
and  recording  of  the  deed  for  the  purpose  contemplated 
by  the  statute,  not  being  such  a  conveyance  of  the  title 
to  the  defendant  as  to  give  tl\^em  any  claim  upon  it,  as 
Against  the  vendor,  who  can  now  levy  and  subject  the 
property  to  the  payment  of  the  purchase  money  by 
pursuing  the  mode  prescribed  by  the  statute.  HarvUl 
««.  Lowe |...    214 


702  INDEX. 


5.  When  there  is  a  levy  of  an  attachment  and  a  claim, 
the  claimant  may  move,  upon  the  motion  docket,  to 
dismiss  the  attachment  for  any  good  cause  of  objections 
thereto.    Hines  &  Hcbbs  vs.  Kimball  <tr  Company  d  oL  587 

CONFEDERATE  MONEY.    See  Tend^,  2. 

CONFESSIONS. 

See  Onminal  Law,  19,  29,  41,  42,  43. 

CONFIDENTIAL  COMMUNICATIONS. 
See  Evidence,  3,  7. 

CONSTITUTIONAL  LAW. 

1.  The  Act  of  the  General  Assembly  authorizing  the 
Judges  of  the  Superior  Courts  to  hold  a  special  term 
of  the  Court  for  the  trial  of  criminal  offenses  is  con- 
stitutional.    Spann  V8.  The  State 553 

2.  The  public  cannot  appropriate  property  to  public  use, 
unless  it  pursue  the  mode  pointed  out  by  the  statute, 
and  if  the  authorities  undertake  to  appropriate  prop- 
erty  in  any  other  way,  equity  will  restrain  the  act 
Board  of  Oounty  Commissioners  vs.  Humphrey 565 

CONTEMPT— ATTACHMENT  FOR. 

If  a  rule  nim  be  granted,  requiring  an  officer  of  the  Court 
to  show  caus^  why  he  does  not  pay  money  into  Courts 
but  not  calling  on  him  to  show  cause  why  he  should 
not  be  attached  on  his  failure  to  do  so,  it  is  error  in  the 
Court  to  grant  a  rule  absolute  against  him  to  pay  the 
money  into  Court,  and  on  his  failure  so  to  do,  that  he 
be  imprisoned,  without  bail  or  mainprize,  until  he 
makes  the  payment.     Hurd  et  al.  ve.  Whitley  et  a/.....  366 

CONTINUANCE. 

1.  Evidence  that  a  promissory  note,  payable  '*  in  any  sol- 
vent notes,"  was  intended  to  be  drawn,  payable  in 
any  solvent  notes  of  a  particular  estate,  is  immaterial. 
Proof  that  tender  or  payment  was  made  in  solvent 
notes  belonging  to  that  estfte,  would  have  been  admis- 
sible to  show  defendant's  compliance,  or  readiness  to 
comply  with  his  contract,  as  set  out  by  the  plaintiff. 
Henoci  the  proposed  addition  to  the  contract  would  not 
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have  strengthened  defendant's  case,  and  a  continuance 
moved  for,  on  the  ground  of  the  absence  of  a  witness, 
by  whom  defendant  expected  to  prove  the  proposed 
addition,  was  properly  refused.  The  offer  of  defend* 
ant  to  prove  tiie  same  fact  by  his  own  evidence  was 
rightly  rejected,  for  the  same  reason.  Thomas^  i^.,  vs. 
Wolfe. 295 

2.  Upon  the  trial,  on  appeal  from  the  award  of  arbitra- 
tors, of  the  damages  sustained  by  reason  of  the  loca- 
tion of  the  right  of  way  of  a  railroad  company,  upon 
the  land  of  appellant,  the  fact  that  the  Chancellor  nad 
ordered  all  debts  against  said  railroad  company  report- 
ed to  an  auditor  appointed  by  him,  upon  a  bill  filed  to 
marshal  the  assets  of  said  company,  is  no  ground  of 
continuance,  as  the  appellant's  right  to  damages  had 
first  to  be  ascertained  according  to  the  provisions  of 
the  charter  of  the  company  before  she  had  any  liqui- 
dated debt  to  report  to  the  auditor.  Bnmsunck  & 
Albany  Railroad  Co.  vs.  McLaren ;....  546 

3.  When  a  motion  to  continue  on  account  of  the  absence 
of  a  material  witness  was  made  and  refused,  and  it  ap- 
pears by  the  certificate  of  the  Judge  that  the  witness 
was,  by  order  of  the  Judge,  brought  into  Court  and 
was  present  during  the  trial,  but  was  not  used  by  the 
defendant : 

jHcW,  That  there  was  no  ground  for  a  new  trial,  and  that 
this  Court  will  presume,  under  the  certificate  of  the 
Judge,  that  the  presence  of  the  witness  was  with  the 
knowledge  of  the  prisoner.  Blacky  alias  Williams,  vs. 
The  StaU 589 

4.  This  Court  will  not  interfere  with  the  discretion  of 
the  Judge  below,  in  refusing  to  grant  a  continuance, 
unless  that  discretion  be  abused.  Eberhart  vs.  The 
Stale 598 

CONTRACTS. 

1 .  A  party  who  is  induced  to  enter  into  a  contract  through 
the  firaud  of  the  other  party  to  the  contract,  may  re- 
pudiate the  contract,  or  claim  an  abatement  of  the 
price  he  has  agreed  to  pay,  to  the  extent  of  the  dam- 
age suffered.  To  make  this  rule  applicable,  there 
must  first  be  proof  of  the  firaud.  JacksoUf  adm^r,  vs. 
Jackson,  adm^x 99 

2.  Where  a  parol  contract  is  made  for  the  purchase  of 
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land,  to  be  paid  for  hj  installmeQts,  and  the  parchaaer 
enters  into  possession  under  the  contract^  with  a  stipu- 
lation that  if  he  should  &il  to  pay  the  first  install- 
ment when  it  became  due,  then  he  was  to  paj  $60  00 
as  rent^  (for  which  he  gave  his  note  at  the  time  he 
went  into  possession^)  but  if  he  paid  the  installments 
promptly,  then  no  rent  was  to  be  charged,  but  his  note 
was  to  be  considered  as  for  a  part  of  the  purchase 
monej,  and  the  vendor  died  before  the  first  payment 
fell  due ;  whereupon,  his  administrators,  on  tender  of 
payment  at  the  time  Appointed,  refuse  to  accept  the 
money  as  payment  on  the  contract,  and  afterwards  rent 
the  land  at  public  outcry  to  the  purchaser,  and  receive 
$50  00  from  him,  subject  to  future  adjustment  between 
them,  and  subsequently  received  from  him,  through 
their  attorney,  $60  60,  also  to  be  accounted  for,  and 
the  administrators  finally  conclude  not  to  carry  out  the 
parol  i^reement  of  their  intestate  for  the  sale  of  the 
land,  but  sell  it  at  administrator's  sale  to  the  same 
purchaser,  and  reauire  full  payment  of  him,  without 
allowing  any  creait  on  the  purchase  money  of  the 
amounts  paid  before  the  administrator's  sale,  retaining 
the  whole  of  it  as  rent  for  the  occupancy  of  the  land 
from  the  time  the  purchaser  went  into  possession  under 
the  parol  contract  of  sale  until  the  administrator's  sale ; 
the  purchaser  is  entitled  to  recover  back  the  amount  of 
his  note  given  under  the  parol  contract  of  sale.  The 
purchaser  having  gone  into  possession  under  the  parol 
agreement,  and  given  his  note  for  $60  00,  to  be  treated 
as  part  of  the  purchase  money  upon  condition,  and  he 
having  complied  with  the  condition  required,  the  ven- 
dor, or  his  representatives,  must  comply  with  the  con- 
tract, or  repudiate  it  entirely.  And  if  they  repudiate 
•it  entirely,  it  would  be  a  TOud  upon  the  purchaser, 
who  went  into  the  possession  under  the  parol  agree- 
ment to  buy,  to  hold  him  liable  for  the  rent  of  land, 
which  he  might,  perhaps,  never  have  consented  to  oc- 
cupy, but  for  the  prospect  of  purchase  held  out  to  him. 
The  administrators,  however,  are  entitled  to  retain  the 
amount  of  the  rent  due  under  their  contract  of  rent 
with  the  plaintifil    Dodgenva,  Camp 328 

3.  The  jury  having  found  for  the  plaintiff  the  whole 
amount  sued  for,  to- wit:  9 100  60,  not  allowing  the 
administrators  anything  for  rent  under  their  contract 
of  rent  for  1869,  the  judgment  of  the  Court  granting 
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a  new  trial  is  reversed^  upon  condition  that  the  plain- 
tiff will  write  off  all  of  said  verdict  bat  the  amount 
of  his  note  given  to  the  intestate.     Ibid. 

4.  A  parol  contract  for  the  sale  of  land  is  not  brought 
within  the  exceptions  to  section  1940  of  the  Code,  re- 
quiring such  contracts  to  be  in  writing,  by  the  vendor's 
making  out  and  tendering  to  the  vendee  a  deed  to  the 
land,  unless  the  vendee  accepts  the  same.  Graham  V8. 
Theis 479 

6.  The  part  performance  provided  by  section  1941,  as 
making  an  exception,  must  be  a  part  performance  of 
the  contract,  and  the  doing,  by  either  party,  of  some 
independent  act,  not  a  part  of  the  contract,  does  not 
become  a  part  performance,  because  the  doer  of  the  act ' 
was  led  so  to  act  by  his  belief  that  the  parol  contract 
would  be  performed  by  the  other  party.     Ibid, 

6.  A  contract  that  one  will  not  bid  at  an  executor's  or 
administrator's  sale  is  illegal,  and  the  refraining  from 
such  bidding  in  part  performance  of  a  parol  contract 
for  the  sale  of  land,  is  not  such  a  part  performance  as 
brings  the  parol  contract  within  the  exceptions  to  the 
Act  requiring  such  contracts  to  be  in  writing.     Ibid. 

7.  Where  a  bill  was  filed  to  engrafl  upon  an  absolute 
deed  a  secret  trast,  and  the  defendant  set  up  that  the  « 
original  transaction  was  a  scheme  to  defraud  the  cred- 
itors of  the  true  owner  of  the  land,  and  the  Court,  on 
being  requested  to  charge  the  jury  that  if  the  intent 
of  the  parties  was  to  defraud  the  creditors,  as  claimed, 
the  Court  would  not  interfere  between  parties  engaged 
in  an  illegal  act,  charged  the  law  as  requested,  but 
added;  that  it  must  appear  that  some  particular -cred- 
itors were  intended  to  be  defrauded,  and  that  some 
particular  creditors  were,  in  fact,  defrauded : 

JSeld,  That  this  qualification  was  error,  and  the  Judge 
should  have  charged  as  asked,  without  qualification. 
BUmnt  vs,  Costen  et  ai 534 

CORPORATION— FOREIGN. 

See  Attachmerdf  7. 

CORPORATION— MUNICIPAL. 
See  Municipal  Corporation. 
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COSTS. 

Under  the  charter  of  the  Selmaj  Rome  and  Dalton  Bail- 
road  Company,  if  the  writ  of  ad  quod  damnum  pro- 
vided for  by  the  charter,  issues  to  assess  the  valae 
of  land  taken  by  the  company  for  the  purposes  of  its 
road,  and  the  jury  summoned  by  the  sheriff  return  a 
verdict  for  $1,500  00,  from  which  the  road  appeals, 
and  the  jury  in  the  Superior  Court  render  a  verdict  of 
$900  00,  the  owner  of  the  land  must  pay  the  costs  of 
the  proceedings  on  appeal,  under  those  clauses  of  the 
charter,  which  provide  that  the  appealing  party  must 
give  bond  '^conditioned  to  pay  the  party  appealed 
against  all  the  costs  of  the  trial  de  ruwoy  as  well  as  the 
costs  of  the  writ  of  ad  quod  damnum^  in  the  event 
that  the  finding  of  the  jury  in  the  trial  de  novo  shall 
not  be  more  favorable  to  the  appealing  party  than  the 
finding  of  the  jury  under  the  writ  of  ad  quod  damtvum 
in  the  first  instance,"  and  that  '4f  the  trial  de  noioo  on 
the  appeal  shall  not  be  more  fiivorable  to  the  appealing 
party  than  the  original  trial  and  verdict,  the  party  ap- 
pealing shall  pay  all  the  costs  of  the  whole  proceeding;" 
and  again,  that  ''costs  shall  be  paid  by  the  company, 
except  in  cases  where  appeal  is  taken,  in  which  cases 
the  costs  to  abide  the  result  of  the  trial  in  the  Circuit 
(Superior)  Court  as  hereinabove  provided."  Leak  vs. 
Selm^ay  Rome  and  DaUon  Railroad  Company 345 

COUNTY  MATTERS. 

1.  The  Ordinary  now  stands  in  the  place  of  the  Justices 
of  the  Inferior  Court,  and  has  the  same  power  and 
authority,  under  the  Code,  to  levy  an  extraordinary 
tax  for  county  purposes  as  they  formerly  had,  and  has 
no  other  or  greater  power  or  authority  to  do  so.  Bar^ 
low  et  al.  V8.  Ordinary  of  Sumter  oouniy 639 

2.  The  Ordinary  has  the  power  and  authority,  under  the 
provisions  of  the  636th  section  of  the  Code,  to  levy  a 
tax  sufficient  to  carry  into  effect  the  provisions  of  the 
630th  and  631st  sections,  in  relation  to  the  erection 
and  keeping  in  repair  the  public  buildings  of  the 
county,  etc.,  without  the  recommendation  of  the  grand 
jury;  but  when  the  extra  tax  is  levied  for  any  of  the 
purposes  specified  in  said  two  sections,  the  order  of  the 
Ordinary  should  clearly  and  distinctly  state  the  olgect 
and  purpose  for  which  it  is  levied.    Ibid. 
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3.  In  all  other  cases,  the  Ordinary  has  no  power  or  au- 
thority to  levy  an  extra  tax  on  the  general  State  tax, 
for  county  purposes,  unless  two-thirds  of  the  grand 
jury  shall  so  recommend,  and  then  the  extra  tax  is  not 
to  exceed  fifty  per  cent,  upon  the  amount  of  the  State 
tax  for  the  year  it  is  levied.     Ibid. 

4.  If  there  is  no  grand  jury  impanneled,  or  if  they  ad- 
journ without  taking  any  action  thereon,  or  refuse  to 
make  such  recommendation  sufficient  to  discharge  any 
judgment  obtained  against  the  county,  or  any  debt  for 
tlie  payment  whereof  th^re  is  a  mandamus^  or  the 
necessary  current  expenses  for  the  year,  the  Ordinary 
may  levy  the  necessary  tax,  not  to  exceed  fifty  per  cent, 
on  the  State  tax  for  that  year,  without  the  recommen- 
dation of  the  grand  jury.     Ibid. 

5.  Fifly  per  cent,  is  the  limit  prescribed  for  the  levying 
an  extra  tax,  with  the  recommendation  of  the  grand 
jury,  and  the  Ordinary  cannot  exceed  that  amount 
without  it,  and  the  order  of  the  Ordinary,  in  all  cases, 
should  distinctly  specify  the  object  and  purpose  for 
which  the  extra  tax  is  levied.     Ibid, 

6.  The  securities  upon  a  tax  collector's  bond,  payable  to 
the  Governor  of  the  State,  conditioned  for  the  &ithful 
performance  of  his  duty  in  the  collection  of  the  gene- 
ral tax  for  the  State,  are  not  liable  to  the  Ordinary  for 
the  failure  of  the  tax  collector  to  collect  and  pay  over 
the  county  tax.     Ibid. 

COURT  OF  ORDINARY. 

See  Ordinary y  Oourt  of. 

CRIMINAL  LAW. 

1.  It  is  not  error  in  the  Court  to  call  for  trial,  at  a  special 
term  for  the  trial  of  criminal  cases,  a  case  which  was 
oontiaued  at  the  preceding  r^ular  term;  nor  is  it 
error  to  try  it  at  such  special  term  in  the  absence  of 
any  showing  for  a  continuance  on  tlie  part  of  the  de- 
fense.    OnecU  V8.  The  State 229 

2.  A  juror  who  married  the  widow  of  the  prosecutor's 
uncle  is  not,  on  that  account,  an  incompetent  juror. 
Ibid. 

3.  Newly  discovered  evidence,  to  warrant  the  granting 
of  a  new  trial,  must  be  such  as  would  probably  have 
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prodaoed  a  different  verdict  had  it  been  iDtrodnced  on 
the  trial ;  and  where  it  was  communicated  to  defend- 
ant's counsel  before  the  argument  bad  closed,  who  de- 
clined then  to  introduce  it,  and,  assuming  it  to  be  true, 
a  want  of  diligence  is  shown,  a  new  trial  will  not  be 
granted  on  this  ground.     Ibid. 

4.  Where  the  evidence  does  not  warrant  a  charge  as  to 
reasonable  fears  the  fiiilure  of  die  Court  to  charge  upon 
that  subject  is  not  error.     Ibid. 

5.  The  credibility  of  the  witness  testifying  to  the  jury  on 
the  trial  of  a  case,  is  peculiarly  matter  for  the  deter- 
mination of  the  jury,  and  only  in  very  extreme  cases 
ought  the  Court  to  interfere  with  a  verdict  turning  on 
the  credit  to  be  given  to  the  witnesses  testifying  on  the 
trial.     Ibid. 

6.  In  cases  where  the  penalty  is  left  by  the  law  to  the 
discretion  of  the  Court,  with  certain  fixed  limits,  this 
Court  will  not  disturb  the  judgment  of  the  Judge  of 
the  Superior  Court,  so  long  as  he  does  not  exceed  the 
limits  prescribed  to  him  by  the  statute.  Whitten  w. 
The  State 297 

7.  Under  sections  3668  and  3670,  of  the  Revised  Code, 
a  new  trial  in  a  criminal  case  may,  under  extraordinary 
cases,  be  moved  for  before  a  Judge  in  vacation.  Said 
sections  are  as  follows:  Section  3668,  "All  applica- 
tions for  a  new  trial,  except  in  extraordinary  cases, 
must  be  made  during  the  term  at  which  the  trial  was 
had,  but  may  be  heard,  determined  and  returned  in 
vacation.^'  Section  3670,  "In  case  of  a  motion  for  a 
new  trial  made  after  the  adjournment  of  the  Courts 
some  good  reason  must  be  shown  why  the  motion  was 
not  inade  during  the  term  which  sliall  be  judged  of 

by  the  Court."     Spann  vs,  Clark,  Judge 369 

8.  When  a  motion  is  made  for  a  new  trial,  which  is  over^ 
ruled  by  the  Judge,  and  a  bill  of  exceptions  is  filed  to  his 
judgment  in  the  case,  and  the  same  is  duly  signed  by 
the  Judge  and  filed  in  the  office,  as  the  law  requires,  it 
is  the  duty  of  the  Judge,  in  a  criminal  case,  if  die 
crime  for  which  the  conviction  is  had,  is  punishable 
with  death,  to  grant  a  supersedeas  of*  the  judgment 
until  the  hearing  before  this  Court     Ibid. 

9.  The  granting  of  a  supersedeas  in  such  a  case  is  a  mat- 
ter of  course,  and  constitutes  a  part  of  the  proceeding 
to  bring  the  case  before  this  Court  and  the  granting  (tf 
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the  same  will,  in  a  proper  oase^  be  enforced  by  manda^ 
mue.     Ibid. 

10.  Where  the  Judge  of  the  City  Court  of  Atlanta  sen- 
tences a  prisoner  to  pay  a  fine^  or  to  four  months  in  the 
chain-gang,  and  a  writ  of  habeas  corpus  is  sued  out 
before  nim,  after  the  prisoner  is  placei  on  the  chain- 
gang,  in  conformity  to  the  sentence,  to  inquire  into  the 
legality  of  the  detention,  and  the  prisoner  is  brought 
before  him  by  the  person  detaining  him,  the  Judge  of 
the  City  Court  has  jurisdiction  of  the  case,  notwith- 
standing the  prisoner  was  held  in  custody  without  the 
city  limits,  and  only  brought  within  the  city  in  res- 
ponse to  the  writ.     Broomhead  vs.  Chisolm 390 

11.  The  Judge  before  whom  a  prisoner  is  convicted,  in 
passing  an  alternative  sentence  of  fine  or  imprison- 
ment, should  fix  some  reasonable  time  within  which 
the  fine  must  be  paid.  If  he  &il  to  do  so,  the  convict 
has  at  least  a  reasonable  time  within  which  to  pay  the 
fine.  Where  the  imprisonment  is  for  four  montns  from 
the  12th  of  March,  and  the  fine  of  $50  00  is  paid  on 
the  2d  of  April,  the  time  is  not  unreasonable.     Ibid. 

12.  On  the  hearing  of  such  a  case,  the  official  receipt  of 
the  clerk  of  the  convicting  Court,  acknowledging  the 
payment  of  the  fine  and  costs,  was  proper  evidence  to 
be  considered  by  the  Judge,  and  if  not  rebutted,  enti- 
tled the  prisoner  to  his  discharge.     Ibid. 

13.  The  contract  between  the  Ordinary  and  the  respond- 
ent for  the  hire  of  the  convict  was  irrelevant  and  prop- 
erly ejected.    Ibid. 

14.  Any  person  may  petition  a  Judge  for  the  writ  of  Aa- 
beas  carpus  in  behalf  of  a  person  alleged  to  be  ille- 
gally detained  in  custody.     Ibid. 

15.  Where  an  indictment  charges  the  defendant  with 
buying  up  an  order  on  tlie  county,  he  being  the  county 
treasurer,  for  less  than  its  par  value,  either  by  himself 
or  his  agents,  directly  or  indirectly,  the  ofi*ense  is  suffi- 
ciently set  forth.     Wilder  V8.  The  State 522 

16.  A  county  treasurer,  being  indicted  for  the  offense  of 
buying  up  an  order  on  the  county  for  less  than  its 
par  value,  cannot  show  in  defense  that  the  person  from 
whom  he  purchased  did  not  have  a  good  title  to  the 
order.    Ibid., 

17.  In  an  indictment  for  murder,  by  shooting  with  a  pis- 
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tol,  it  is  not  neoessaiy  to  aver  that  the  pistol  was  loaded 
with  gunpowder  and  a  leaden  ball,  or  that  the  &tal 
wound  was  inflicted  with  a  ball.  If  the  indictment 
state  the  offense  so  plainly  that  the  nature  of  it  may 
be  easily  understood  by  the  jury,  it  is  sufficient:  Code, 
section  4535.    Peterson  vs.  The  State 524 

18.  Where  the  Court  examines  a  child  to  test  its  compe- 
tency as  a  witness,  and  pronounces  it  incompetent^  it 
must  be  a  very  flagrant  case  of  error  to  authorize  this 
Court  to  reverse  the  judgment  The  present  is  no  such 
case.     Ibid, 

19.  If  the  State  give  in  evidence  the  confessions  of  the 
prisoner,  he  is  entitled  to  prove  all  that  was  said  by 
him  in  the  same  conversation,  but  not  the  impressions 
made  upon  the  mind  of  the  witness  testifying  to  the 
conversation,  where  such  impressions  are  the  mere  de- 
ductions of  the  witness  drawn  from  the  conversation. 
Ibid. 

20.  The  jury  cannot,  by  recommendation,  commute  the 

f punishment  of  murder  from  death  to  imprisonment  for 
ife,  under  section  4257  of  the  Code,  except  when  the 
conviction  is  founded  solely  on  circumstantial  testi- 
mony,    Ibid. 

21 .  It  is  error,  in  a  murder  case  for  the  Court  to  charge 
that  ^'a  reasonable  doubt  is  such  as  an  upright  man 
might  entertain  in  an  honest  investigation  after  truth, 
from  the  evidence."     Ibi(i. 

22.  The  verdict  is  not  contrary  to  the  charge  of  the  Court. 
Ibid. 

23.  Whether  a  certiorari  will  lie  to  review  the  proceed- 
ings before  a  jury,  called  under  section  457z  of  the 
Revised  Code,  to  inquire  into  the  sanity  of  a  prisoner 
who  has  been  convicted  and  sentenced  to  death,  and 
who  is  claimed  to  have  become  insane  afler  conviction. 
Qusere?    Spaiinva.  The  State 549 

24.  In  an  inquisition  to  inquire  into  the  sanity  of  a  man 
convicted  of  murder  and  sentenced  to  be  hanged,  and 
who  is  claimetl  to  have  become  insane  after  the  convic- 
tion, evidence  of  the  insanity  of  the  prisoner  at  dififer- 
ent  times  before  the  conviction,  is  only  legitimate  evi- 
dence as  explanatory  and  illustrative  of  insane  acts, 
etc.,  dnce  the  conviction,  and  unless  such  acts,  or  some 
apparent  insanity  be  proven,  the  evidence  of  acts  and 
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conditions  of  mind  before  conviction  were  j>roperl7 
rejected.     Ibid. 

26.  The  Act  of  the  General  Assembly  authorizing  the 
Judges  of  the  Superior  Courts  to  hold  a  special  term 
of  the  Court  for  the  trial  of  criminal  offenses  is  consti- 
tutional.    Ibid, ', 653 

26.  The  insanity  which  the  law  recognizes  as  an  excuse 
for  crime  must  be  such  as  dethrones  reason  and  incapa- 
citates an  individual  from  distinguishing  between  right 
and  wrong.     Ibid. 

27.  The  plea  of  axUrefoia  canvi<st  should  set  forth  the  for- 
mer record,  including  the  former  indictment,  so  that  it 
may  appear  to  the  Court  therefrom,  and  "by  proper 
averments  in  the  plea,  that  his  former  conviction  was 
for  the  same  offense  as  the  one  for  which  he  is  now  in- 
dicted.    Orocker  vs.  The  State 568 

28.  Where,  during  the  same  difficulty,  assaults  are  made 
by  the  defendant  upon  two  distinct  persons,  and  he  is 
tried  and  convicted  for  the  assault  made  on  one,  and 
pleads  this  fact  to  the  indictment  for  the  assault  made 
upon  the  other,  the  intent  with  which  the  assaults  were 
made  by  the  defendant  on  both  or  either  of  the  par- 
ties, would  be  a  question  for  the  jury.     Ibid. 

29.  The  confessions  of  the  defendant  having  been  shown 
to  the  Court,  to  have  been  prima  facie  freely  and  vol- 
untarily made,  it  was  not  error  to  allow  them  to  be 
submitted  to  the  jury,  under  its  charge  as  to  the  law 
applicable  thereto,  leaving  them  to  give  such  weight 
and  credit  to  the  confessions  as  they  might  believe  them 
entitled  to.    Stailingsva.  The  State 672 

30.  It  was  the  duty  of  the  Court,  where  the  defendant 
was  on  trial  for  the  burning  of  the  occupied  dwelling 
liouse  of  another,  to  have  charged  the  jury  that  they 
could,  by  their  verdict,  if  they  thought  proper  to  do 
80,  recommend  that  the  defendant  be  punished  by  im- 
prisonment in  the  penitentiary  for  life,  irrespective  of 
the  fact  whether  the  conviction  was  founded  on  circum- 
stantial evidence  or  not.     Ibid. 

31.  Where  such  a  recommendation  is  made,  it  becomes 
the  duty  of  the  Court  to  commute  the  death  penalty  in 
3oeordance  therewith.     Ibid. 

32.    The  oocupation  of  a  dwelling  house  is  an  essential 
element  of  the  offense  with  which  the  defendant  is 
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cbaiged|  and  it  is  not  soffieient  to  show  this  fict  by  in- 
ference.   Hid. 

33.  When  a  motion  to  oontinne  on  acooant  of  the  absence 
of  a  material  witness  was  made  and  refused,  and  it  ap- 
pears hy  the  certificate  of  the  Jndge  that  the  witness 
was,  hy  order  of  the  Judge,  brongnt  into  Court  and 
was  present  during  the  trial,  but  was  not  nsed  by  the 
defendant: 

Heldf  That  there  was  no  ground  for  a  new  trial,  and  that 
this  Court  will  presume  nnder  the  certificate  of  the 
Judge  that  the  presence  of  the  witness  was  with  the 
knowledge  of  the  prisoner.  Bldok,  alias  WUUams,  vs. 
The  State 687 

34.  The  verdict  in  this  case  is  not,  under  the  evidence 
set  forth  in  the  record,  so  contrary  to  the  evidence  as  to 
justify  this  Court  in  granting  a  new  trial.    Ibid. 

35.  Upon  motions  to  set  aside  the  verdicts  of  juries,  the 
discretion  exercised  by  the  Judges  of  the  Superior 
Courts  exercises  a  large  element  in  their  consideration 
in  this  Court.     Ibid. 

36.  In  a  criminal  cause,  after  a  jury  has  been  made  np, 
it  is  no  good  ground  to  quash  or  set  aside  the  panel, 
that  there  is  upon  it  one  incompetent  juryman,  or  that 
during  the  malcing  up  of  the  jury,  persons  were  put 
upon  the  prisoner,  as  proposed  jurymen,  whose  names 
were  not  on  the  legal  jury  list.  Eberhari  tm.  The 
Stale 598 

37.  Section  4588  of  Irwin's  Revised  Code,  providing  the 
mode  of  proceeding,  if  a  juror  be  by  newly  discov- 
ered evidence  found  to  be  incompetent,  aft^  the  jury 
is  made  up  and  before  the  trial,  applies  as  well  to  a 
case  where  the  State  objects  to  a  juror  as  to  an  oUeo- 
tion  by  a  prisoner.    Ibid. 

38.  The  decison  of  the  Judge,  as  the  trior,  in  impanneling 
a  jury,  in  a  criminal  case,  upon  the  questions  of  fiuTt^ 
submitted  to  him  as  such  trior,  (as  for  instance,  as  to  the 
bias  of  a  juror)  is  final  and  cannot  be  the  ground  of  a 
motion  for  a  new  trial.     Ibid. 

39.  If,  during  a  criminal  trial,  the  jury  separate,  and  the 
Judge  of  his  own  motion,  take  notice  of  the  fact  and 
proceed  by  examination  to  purge  the  jury,  and  the 
prisoner  and  his  counsel  say  nothing,  ana  mike  no  ob- 
jection that  the  examination  is  incomplete,  he  taonoly 
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after  verdict^  say  that  the  purgation  of  the  jury  was 
not  complete.    Ibid. 

40.  Whether  a  party  who  has  announced  his  case  as  dosed, 
shall  afterwards  be  allowed  to  introduce  a  witaess,  and 
when  duriDg  the  course  of  a  trial  this  privilege  shall 
absolutely  cease,  must  depend  on  tiie  circumstances  of 
each  case,  and  on  the  discretion  of  the  Judge,  and  it  is 
only  when  decided  injustice  is  done  that  this  Court  will 
coDtrol  that  discretion.    Ibid. 

41.  The  burden  of  the  proof  showing  that  a  con&Asion 
niade  by  a  prisoner  is  not  voluntary  is  upon  the  pris- 
oner, and  if  nothing  appear  to  the  contrary,  the  con- 
fession is  admissible  as  a  voluntary  confession.     Ibid. 

42.  Confessions  of  guilt  may,  according  to  their  nature  be 
direct  or  circumstantial  evidence,  if  they  be  of  &ct8, 
directly  admitting  the  commission  of  the  crime  charged 
they  are  direct  evidence,  but  if  the  &ct  confessed  be 
only  matter  from  which  an  inference  of  participation 
arises,  they  are  circumstantial  only.    Ibid. 

43.  Where  a  murder  by  strangulation  was  stated  by  the 
prisoner  to  have  been  committed  by  another  in  the  pris- 
oner's presence,  and  the  prisoner  confessed  that  she,  at 
the  suggestion  of  the  active  and  leading  murderer, 
stopped  the  deceased's  cries  by  putting  a  handkerchief 
over  her  mouth,  this  is  to  be  taken  as  direct  evidence 
of  guilt,  and  not  as  circumstantial  only.    Ibid. 

DAMAGES. 

1.  The  measure  of  damages  for  any  ill^al  overflow  of 
lands  is  the  actual  damages  coming  to  the  land  by  such 
illegal  overflow.    Phinizy  vs.  City  Council  of  Augvsta.  260 

2.  The  measure  of  damages  for  enticing  away  the  servant 
of  another,  who  is  hired  for  the  year,  where  that  other 
iails  to  supply  the  savant's  place,  is  the  direct  loss 
suffered,  and  the  average  net  profits  that  were  made  bv 
men  of  &ir  business  capacity,  out  of  the  labor  of  such 
a  servant  during  the  year  for  which  the  enticed  servant 
was  hired.     Tried  by  this  rule,  the  verdict  is  excessive 

in  this  case.     Lee  vs.  West. 311 

DEBTOE  AND  CREDITOR. 

1 .    A  deed  to  land  given  by  an  insolvent  debtor  to  a 
creditor  in  trust  to  secure  the  payment  of  his  debt. 
Vol.  xlyii.  46. 
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void  under  section  1942  of  the  Code."  The  law  would 
^ve  that  direction  to  the  balance  without  the  provision. 
lAiy  V8.  Seago.,. 82 

2.  A  recital  in  an  administrator's  deed  of  a  compliance 
with  all  the  requisites  of  the  law  necessary  to  be  done 
after  the  order  of  sale  is  granted;  is  prima  facie  evi- 
dence that  those  requisites  were  complied  with:  4 
Creorgia,  155-6,     Davie  V8,  McDaniel. 195 

3.  A  failure  of  a  purchaser  at  administrator's  sale  to  re- 
cord his  deed  within  twelve  months  from  its  date,  does 
not  postpone  his  rights  to  those  of  a  judgment  creditor 
who  obtains  judgment  before  record.     Ibid. 

4.  A  grantor  cannot  deliver  a  deed  to  the  grantee  or  his 
attorney  as  an  escrow.  Such  a  delivery  would  be 
equivalent  to  adding  a  parol  condition  to  the  instru- 
ment To  make  the  deed  an  escrow,  it  should  be  de- 
livered to  a  third  person,  to  be  by  him  delivered  to 
the  grantee,  upon  the  performance  of  any  required  con- 
dition.   Duncariy  adm'r,  et  aL  va.  Pope 445 

6.  The  admissions  of  a  parent  as  to  the  gift  of  property 
to  his  son,  made  after  the  execution  of  deeds  convey- 
ing said  property  to  said  son,  are  admissible  upon  the 
trial  of  a  bill  filed  to  set  aside  said  deeds  upon  the 
ground  of  a  want  of  capacity  in  the  donor  to  make 
said  deeds,  and  of  ignorance  of  their  contents,  to  show 
capacity  and  a  knowledge  of  the  contents  of  said  in- 
struments, especially  where  the  deeds  were  prepared 
by  the  donee,  and  were  alleged  to  have  been  fiuudu- 
lently  procured  by  him.     Howell  et  al,  vs.  Howell  el  oL  492 

6.  Though  the  evidence  as  to  the  admissions  of  the  parent, 
which  was  excluded,  may  be,  in  part,  cumulative  of 
other  evidence  which  was  admitted,  yet,  where  tlie  tes- 
timony as  to  capacity  was  conflicting,  the  credibility  of 
witnesses  was  an  important  element  for  the  considera- 
tion of  the  jury,  and  the  defendant  having  the  legal 
right  to  prove  the  facts  by  the  witnesses  which  he  of- 
fered, it  was  not  error  in  the  Court  to  grant  a  new 
trial  upon  the  ground  tliat  it  erred  in  excluding  said 
proof.     Ibid. 

7.  Whilst  it  is  true  that  the  declarations  or  admissions  of 
the  donor,  aft«r  the  title  to  the  land  had  passed  out  of 
him,  going  to  defeat  that  title,  would  not  be  admissi- 
ble in  &vor  of  the  complainant  against  the  defendant, 
still,  testimony  showing  that  the  donor  aftierwards  ex- 


INDEX.  717 


pressed  himself  dissatisfied,  is  admissible  in  rebuttal  of 
the  defeudant's  evidence,  which  went  to  show  that  the 
land  was  conveyed  to  him  to  make  him  equal  with  the 
other  children,  and  as  a.  circumstance  to  be  considered 
by  the  jury  as  to  the  defendant's  influenoe  over  his 
&ther«     Ibid, 

8.  In  a  suit  for  a  breach  of  warranty  of  a  deed  to  land, 
where  the  plaintiff  bought,  pending  an  action  of  eject- 
ment against  the  vendor  for  the  land,  the  verdict  and 
judgment  of  recovery  against  the  vendor,  in  the  eject- 
ment suit,  is  evidence  to  sustain  the  alleged  breach  of 
warranty,  and  a  non-suit  was  properly  refused.     Clark 

et  al.f  ex'rs,  V8.  Whitehead : 51© 

9.  Evidence  of  the  amount  paid  by  plaintiff  to  his  coun- 
sel to  secure  titles  to  the  land,  admitted  to  rebut  proof 
that  the  use  of  the  land  was  more  than  a  full  off-set  to 
the  interest  on  the  purchase  money,  was  properly  ad- 
mitted.    Ihid, 

10.  A  purchaser  of  land,  under  bond  for  titles,  who  sub- 
sequently pays  the  purchase  money  and  takes  a  deed, 
may,  in  a  suit  for  a  breach  of  warranty  in  the  deed, 
put  in  evidence  the  bond  for  titles,  as  a  part  of  the  his- 
tory of  the  transaction,  and  to  show  that  the  defendants 
(the  executors  of  the  obligor)  were  bound  to  make  him 
a  good  warranty  title.     Ibid. 

11.  Where  a  plantation  was  bought  in  1868,  under  bond 
for  titles,  and  in  great  part  paid  for  in  Confederate 
money  in  1863,  and  a  deed  then  taken;  in  a  suit  by 
the  purchaser  against  the  executors  of  the  vendor  for 
breach  of  warranty,  on  account  of  the  recovery  in 
ejectment,  by  a  third  person,  of  a  portion  of  the  plan- 
tation, the  defendants  should  have  been  permitted  to 
prove  the  value  of  the  whole  place  at  the  time  of  trial, 
in  order  that  the  jury,  in  ascertaining  the  damages, 
might,  under  the  Ordinance  of  1865,  review  the  whole 
transaction  and  render  their  verdict  on  principles  of 
equity.     Ibid, 

12.  The  breach  of  the  warranty,  in  this  case,  not  having    ^ 
occurred  before  1865,  in  no  view  can  the  Relief  Act  of 
1870  be  applicable  to  it,  so  as  to  require  an  aiBdavit  of 
taxes  to  be  filed  by  the  plaintiff.     Ibid, 

13.  The  declarations  of  a  person  through  whom  the  de- 
fendant traces  his  title  to  the  land  sued  for,  are  inad- 
missible where  the  evidence  fkih  to  disclose  liis  posses- 
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sion  at  the  time,  or  whether  the  declarations  were  made 
before  or  after  he  parted  with  his  title  to  the  land,  if 
indeed  he  ever  had  any  title  to  it.  Harrdl,  ex'r,  vs. 
Culpepper 536 

14.  An  indorsement  on  the  back  of  a  deed,  made  by  the 
vendee,  transferring  the  same  to  a  third  person,  is  not 
evidence  of  the  transfer  of  title  without  proof  of  exe- 
cution and  delivery.    Ibid, 

DEMAND.    See  Rdief  Ad  of  1870, 13. 

DIVOECE.    See  Alimmy,  1. 

DOWER. 

On  the  trial  of  an  issue  on  the  return  of  commissioners 
to  assign  dower,  the  applicant  for  dower  is  the  movant, 
and  has  a  right  to  open  and  conclude.  Kendrick, 
adm'r^  vs.  Ravens 612 

DRAINAGE. 
See  Municipal  Corporations^  1,  2. 

EJECTMENT. 

1.  Where  the  common  law  action  of  ejectment  was  brought, 
it  was  error  in  the  Court,  on  the  motion  of  defendant, 
to  order  the  plaintiffs  to  exhibit  the  title  deeds  upon 
which  they  relied,  for  the  purpose  of  .enabling  him  to 
jnake  his  defense.     Davis  et  aL  vs.  Davis 81 

2.  If  it  had  been  shown  to  the  Court,  by  competent  evi- 
dence, that  the  deed  under  which  the  plaintiff  claimed 
title  was  a  forgery,  and  its  production  had  been  re- 
quired for  the  purpase  of  being  annexed  to  interroga- 
tories, to  establish  the  forgery,  its  production  might 
properly  have  been  ordered.     Ibid. 

3.  Evidence  that  a  prior  owner  of  the  land  sued  for,  was 
authorized  by  attorneys  for  plaintiff  in  Ji.  fa.  to  con- 
trol the  execution  under  which  the  land  was  sold  by 
the  sheriff  and  bought  by  defendant,  should  have  beai 
permitted  to  go  to  the  jury,  where  there  was  some  proof 
that  such  former  owner  was  then  acting  as  agent  for 
the  plaintiff  in  the  ejectment  suit  in  effecting  the  sale 
of  the  property  for  tne  purpose  of  perfecting  the  title 
of  his  principal^  to  whom  he  had  sold  the  land  by  a 
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warranty  deed,  but  which  purpose  had  fidled,  by  rea- 
son of  the  defendant  in  ejectment  bidding  more  for  the 
property  than  the  plaintiff,  or  his  said  agent,  was  will- 
ing to  pay.     Whitman  vs.  BoUing 125 

4.  When,  in  an  action  of  ejectment,  a  third  person  goes 
into  possession  after  the  commencement  of  the  suit, 
and  such  third  person  is  made  a  party  defendant,  the 
date  of  the  commencement  of  the  original *suit  is  to  be 
taken  as  the  date  of  the  commencement  of  the  suit 
against  such  new  party.  WUlingham  et  aX.  vs.  Long 
etal. 540 

6.  A  defendant  in  ejectment  who  has,  in  good  &ith, 
claimed  title  to  the  premises,  may  set-off  against  the 
rents,  not  only  his  own  improvements,  but  he  may 
claim,  also,  the  value  of  the  improvements  of  those 
under  whom  he  claims,  with  warranty,  in  so  far  as  said 
improvements  exceed  in  value  the  rents  for  which  said 
warrantors  were  liable.    Ibid. 

6.  The  bona  fide  tenant  in  possession,  in  ejectment,  can 
set-off  his  improvements  at  their  true  value  to  the  land 
and  he  is  not  limited  to  their  actual  cost.     Ibid, 

EQUITY. 

1.  Where  three  arbitrators  are  selected  by  the  parties,  and 
one,  conceiving  himself  to  have  been  selected  as  um- 
pire, expressed  no  opinion  on  the  points  submitted,  ex- 
cept  where  the  others  disagreed,  but  signs  the  award 
with  the  others,  it  is  doubtful  if  the  award  can  be  set 
aside  on  this  ground.  .Certainly,  the  arbitrator  cannot 
be  introduced  as  a  witness  to  show  his  own  misconduct 
in  this  respect,  if  it  be  misoonduct.  He  stands  upon 
the  same  rooting  with  a  juror  called  to  impeach  a  ver- 
dict to  which  he  has  assented.  Overby  et  al.  vs. 
Thrasher 10 

2.  When  a  bill  is  filed  to  enforce  a  specific  performance 
of  a  common  law  award,  and  the  defendant  attacks  the 
award  by  a  plea,  the  issues  of  &ct  alone  should  be  sub- 
mitted to  the  jury,  under  the  charge  of  the  Court,  as 
to  the  law,  and  the  verdict,  if  it  set  aside  the  award, 
should  cover  all  the  matters  in  issue  between  the  par- 
ties, which  were  submitted  to  the  arbitrators,  and  for 
this  purpose  evidence  may  be  introduced  upon  the  is- 
sues which  were  submitted  to  the  arbitrators.  A  ver- 
dict merely  setting  aside  the  award,  and  going  no  fur- 
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sion  at  tlie  time,  or  whether  the  declarations  were  made 
before  or  after  he  parted  with  his  title  to  the  land,  if 
indeed  he  ever  liad  any  title  to  it,  Harrdly  erV,  r». 
Culpepper 536 

14.  An  indorsement  on  the  back  of  a  deed,  made  by  the 
vendee,  transferring  the  same  to  a  third  person,  is  not 
evidence  of  the  transfer  of  title  without  proof  of  exe- 
cution and  delivery.     Ibid. 

DEMAND.    See  Belief  Act  of  1870, 13. 

DIVORCE.    See  Alimony,  1. 

DOWER. 

On  the  trial  of  an  issue  on  the  return  of  commissioners 
to  assign  dower,  the  applicant  for  dower  is  tlie  movant, 
and  has  a  right  to  open  and  conclude.  Kendrick, 
adm'r^  vs.  Havens 612 

DRAINAGE. 
See  Municipal  Corporations,  1,  2. 

EJECTMENT. 

1.  Where  the  common  law  action  of  ejectment  was  brought, 
it  was  error  in  the  Court,  on  the  motion  of  defendant, 
to  order  the  plaintiffs  to  exhibit  the  title  deeds  upon 
which  they  relied,  for  the  purpose  of  enabling  him  to 
.make  his  defense.     Davis  et  al,  vs.  Da/vis 81 

2.  If  it  had  been  shown  to  the  Court,  by  competent  evi- 
dence, that  the  deed  under  which  the  plaintiff  claimed 
title  was  a  forgery,  and  its  production  had  been  re- 
quired for  tlie  purpase  of  being  annexed  to  interroga- 
tories, to  establish  the  forgery,  its  production  might 
properly  have  been  ordered.     Ibid, 

3.  Evidence  that  a  prior  owner  of  the  land  sued  ibr,  was 
authorized  by  attorneys  for  plaintiff  in  fi.  fa.  to  con- 
trol the  execution  under  which  the  land  was  sold  by 
the  sheriff  and  bought  by  defendant,  should  have  been 
permitted  to  go  to  the  jury,  where  there  was  some  proof 
that  such  former  owner  was  then  acting  as  agent  for 
the  plaintiff  in  the  ejectment  suit  in  effecting  the  sale 
of  the  property  for  the  purpose  of  perfecting  the  title 
of  his  principal^  to  whom  he  had  sold  the  land  by  a 
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Superior  Court;  but  if  the  amendment  offered  still 
&iis  to  make  a  case  which  entitles  the  complainants  to 
relief,  it  is  not  error  in  the  Superior  Court  to  refuse  it, 
and  dismiss  the  bill.     Thurmond  V8,  Clark  etcd 600 

8.  Ignorance  of  law,  where  there  is  no  misplaced  con- 
fidence, and  no  fraud  on  the  part  of  the  opposite  party, 
will  not  authorize  the  intervention  of  equity:  Code, 
section  3066.  Hence,  where  parties  submit  the  mat>- 
ters  in  issue  between  them  to  arbitration,  and  an  award 
is  rendered  and  made  the  judgment  of  the  Court,  un- 
der the  Code,  without  objection  on  the  part  of  the 
losing  party,  a  bill  will  not  lie  at  his  instance  to  set 
aside  the  judgment,  upon  the  ground  that  he  could 
have  prevented  the  award  from  becoming  the  judgment 
of  the  Court,  by  filing  exceptions,  but  was  ignorant 
of  his  right  to  do  so.     Ibid. 

9.  When  money,  which  has  been  raised  out  of  one  of  the 

Earties  litigant  by  execution,  is  impounded  in  the 
ands  of  the  sheriff  to  abide  the  final  decree  on  a  bill 
filed  by  the  defendant  in  execution  against  the  plaintiff 
in  execution,  and  a  verdict  is  had  directing,  among  other 
things,  the  money  to  be  paid  to  the  plaintiff  in  ji,  /a., 
upon  his  "  turning  over  to  Nelson  Tift,  the  complain- 
ant, all  the  papers,  notes  and  executions,  and  all  otiier 
papers  in  said  cause,  on  or  before  the  next  term  of  this 
Court,  except  those  notes  paid  to  said  Lorenzo  D. 
Goode,  the  plaintiff  in  /Z.  /a.,  on  the  23d  of  April, 
1844,  and  whatever  oi  these  notes,  executions  and 
judgments  that  were  obtained  on  said  notes,  the  said 
Goode  shall  fiul  to  turn  over  to  Tift,  the  amount  being 
unsatisfied  of  such  notes,  shall  be  deducted  from  the 
amount  of  this  finding,'^  and  the  plaintiff  in  ji,  fa. 
permits  nearly  twenty  years  to  elapse  without  comply- 
ing with  the  condition,  upon  the  performance  of  which 
his  right  to  receive  the  money  impounded  depends ; 
the  complainant  is  entitled  to  an  order  absolute,  re- 
quiring the  money  to  be  returned  to  him  in  the  absence 
of  any  sufficient  cause  shown  to  the  contrary,  in  answer 
to  a  rule  nm,  served  upon  the  counsel  of  plaintiff  in 
Ji.  fa:  Promdedy  he  will  enter  into  bond  with  good  se- 
curity, to  be  judged  of  by  the  Court,  for  the  payment 
of  the  money  to  the  plaintiff  in  A.  /a.,  if  he  should 
come  forward  within  twelve  months  and  establish  his 
right  to  the  fund,  under  the  terms  of  the  verdict,  by 
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showing  that  he  did  turn  over  the  papers  as  required, 
or  that  he  offered  to  do  so,  and  was  prevented  by  Tift. 
Tiftv%,  Ooode 607 

10.  The  fact  that  the  verdict  finds  an  amount  against  the 
complainant  absolutely,  which  he  has  not  paid,  in  ad- 
dition to  the  money  impounded,  does  not  affect  his 
rights,  as  to  the  impounded  fund.  For  the  amount 
decreed  absolutely  against  him,  the  plaintiff  \n  jL  fa. 
mighty  at  any  time^  have  had  an  execution  issued. 
lUd. 

11.  Where  there  are  conflicting  claims  to  property,  and 
the  equities  of  the  respective  parties  necessarily  de- 
pendeid  upon  the  facts  which  may  be  proven  on  the 
trial,  it  is  right  and  proper  that  the  same  should  be 
definitely  settled  by  the  decree  of  the  Court  before  the 
property  is  sold,  so  that  it  may  brin^  its  full  value,  and 
that  the  purchaser  may  know  what  ne  purchases  at  the 
sale.    Hall  et  al.j  V8,  English 511 

12.  A  Court  of  equity  having  obtained  jurisdiction  of  a 
cause,  will  retain  it  so  as  to  make  a  final  decree  as  to 
the  respective  rights  and  equities  of  the  parties,  and 
not  send  tl)em  to  a  Court  of  law  where  the  remedy 
would  not  be  as  adequate  and  complete.     IbidL 

13.  A  Court  of  equity  and  a  Court  of'  law  having  con- 
current jurisdiction,  the  Court  firet  taking  jurisdiction 
will  retain  it.     Ibid. 

14.  The  public  cannot  appropriate  property  to  public  use, 
unless  it  pursue  the  mode  pointed  out  by  the  statute, 
and  if  the  authorities  undertake  to  appropriate  prop- 
erty  in  any  other  way,  equity  will  restrain  the  act 
Board  of  Cownty  Chmmisaioneray  et  al.,  V8.  Humphrey.  565 

15.  A  defendant  in  a  mortgage  fi.  /a.,  issued  on  the  fore- 
closure of  a  mortgage  on  personal  property,  who  de- 
sires to  contest  the  amount  due  on  the  grounds  that 
there  is  usury  in  the  debt,  and  that  he  is  entitled  to 
have  the  claim  reduced  or  decreed  to  be  satisfied  and 
paid,  from  the  &ct  that  he  had  leased  to  his  creditors, 
(plaintifi^  in  fi.  fa.)  a  plantation  to  be  cultivated  by 
tnem  for  one  year  in  farmer-like  style,  and  they  were 
to  apply  the  net  proceeds  thereof  to  the  payment  of 
said  debt,  and  that  by  reason  of  their  gross  misman- 
agement a  small  crop  was  made,  and  he  thereby  dam- 
aged to  an  amount  greater  than  his  debt,  has  a  xx>m- 
plete  remedy  in  the  provisions  of  sections  3899  and 
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3900  of  the  Revised  Code,  and  he  cannot  resort  to  a 
Court  of  equity,  for  an  injunction  to  prevent  a  levy  or 
for  the  appointment  of  a  receiver  to  take  charge  of  the 
plantation,  etc.,  and  for  relief  on  account  of  said  grounds 
of  defense,  unless. for  special  reasons  shown,  such  as  the 
insolvency,  non-residence,  etc.,  of  his  creditors.  No 
such  facts  are  alleged  in  this  case.  Alston  vs.  Wheatly 
&   Company  d  al,..,,. 646 

16.  (Wakner,  Chief  Justice.) — ^Where  a  partjr  holds 
land  subject  to  a  charge,  under  a  former  decision  of 
this  Court,  and  dies,  the  purchaser  of  the  same  from 
his  heirs,  unadministered,  stands  in  no  better  condition, 
as  to  said  incumberanoe,  than  did  the  heirs.  Seabrook, 
admWj  et  al.,  vs,  Brddy,  culm'r 650 

17.  (Trippe,  Judge.) — Where,  under  a  decision  of  this 
Court,  a  party  has  an  obligation  for  the  conveyance  of 
land,  which  a  Court  of  equity  will  enforce,  arising  out 
of  the  compromise  of  litigation  in  reference  thereto, 
such  claim  would  not  prevail  as  against  a  bona  fide  pur- 
chaser from  the  owner  directly,  or  under  a  judgment 
against  him.     Ibid. 

18.  Where  an  administrator  sues  to  recover  lands  from  a 
purchaser  holding  under  the  heir-at-law,  and  seeks  to 
avoid  tliat  sale  on  account  of  the  necessity  to  pay  debts, 
the  debts  and  the  creditors  must  be  set  forth  in  his  bill, 
in  order  that  the  defendant  may  be  put  on  notice  as  to 
the  ftcts  on  which  his  property  is  sought  be  condemned. 
Ibid. 

19.  The  defendants  not  having  objected  to  the  absence  of 
a  statement  of  the  indebtedness  of  the  intestate,  and  of 
"the  names  of  his  creditors  from  the  bill,  and  having 

allowed  evidence  to  be  submitted  to  the  jury  upon  these 
points,  could  not  have  demanded  a  decree,  as  the  de- 
fect in  the  pleadings  might  have  been  amended.    Ibid. 

ESCROW.    See  Deed,  4. 

ESTOPPEL. 

1.  It  is  not  enough  for  a  bona  fide  purchaser  of  realty 
who  has  had  possession  of  tne  same  for  four  years, 
where  the  property  is  levied,  on  under  a  judgment 
against  a  prior  owner  and  offered  at  sheriff  s  sale,  to 
give  notice  at  the  sale,  at  which  he  was  present  and 
bid  on  the  property,  that  he  holds  the  title  to  it.    He 
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showing  that  he  did  turn  over  the  papers  as  reqaired, 
or  that  he  offered  to  do  so,  and  was  prevented  by  Tift. 
Tiftva.  Ooode 607 

10.  The  faot  that  the  verdict  finds  an  amount  against  the 
complainant  absolutely,  which  he  has  not  paid,  in  ad- 
dition to  the  money  impounded,  does  not  affect  his 
rights,  as  to  the  impounded  iund.  For  the  amount 
decreed  absolutely  against  him,  the  plaintiff  in  JL  fa, 
might,  at  any  time,  have  had  an  execution  issued. 
Ibid. 

11.  Where  there  are  conflicting  claims  to  property,  and 
the  equities  of  the  respective  parties  necessarily  de- 
pendeid  upon  the  facts  which  may  be  proven  on  the 
trial,  it  is  right  and  proper  that  the  same  should  be 
definitely  settled  by  the  decree  of  the  Court  before  the 
property  is  sold,  so  that  it  may  brine  itsfiill  valne,  and 
that  the  purchaser  may  know  what  he  purchases  at  the 
sale.    Hall  et  (il,j  V8,  English 511 

12.  A  Court  of  equity  having  obtained  jurisdiction  of  a 
cause,  will  retain  it  so  as  to  make  a  final  decree  as  to 
the  respective  rights  and  equities  of  the  parties,  and 
not  send  them  to  a  Court  of  law  where  the  remedy 
would  not  be  as  adequate  and  complete.    Ibid. 

13.  A  Court  of  equity  and  a  Court  of' law  having  con- 
current jurisdiction,  the  Court  first  taking  jarisdiotion 
will  retain  it.    Ibid. 

14.  The  public  cannot  appropriate  property  to  public  use, 
unless  it  pursue  the  mode  pointed  out  by  the  statnte, 
and  if  the  authorities  undertake  to  appropriate  prop- 
erty in  any  other  way,  equity  will  restrain  the  act. 
Board  of  County  OommissionerSf  et  aJ.,  vs.  Humphrey.  665 

15.  A  defendant  in  a  mortgage  fi.  /a.,  issued  on  the  fore- 
closure of  a  mortgage  on  personal  property,  who  de- 
sires to  contest  the  amount  due  on  the  grounds  that 
there  Ls  usury  in  the  debt,  and  that  he  is  entitled  to 
have  the  claim  reduced  or  decreed  to  be  satisfied  and 
paid,  from  the  fiict  that  he  had  leased  to  his  creditors, 
(plaintiffs  in  fi.  fa,)  a  plantation  to  be  cultivated  by 
them  for  one  year  in  farmer-like  style,  and  they  were 
to  apply  the  net  proceeds  thereof  to  the  payment  of 
said  debt,  and  that  by  reason  of  their  gross  misman- 
agement a  small  crop  was  made,  and  he  thereby  dam- 
aged to  an  amount  greater  than  his  debt,  has  a  com- 
plete remedy  in  the  provisions  of  sections  3899  and 
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that  the  note  was  payable  in  Confederate  currency,  or 
that  the  payee  had  agreed  to  receive  such  money  in  pay- 
ment, especially  when  the  testimony  fails  to  show  any 
knowledge  on  the  part  of  the  payee  of  the  attempted 
loan,  and  was  properly  rejected.  Jackson,  adm'r,  w. 
Jackaon,  adm^x 99 

11.  Where  it  is  necessary  to  lay  foundation  for  any  proof 
proposed  to  be  made,  by  preliminary  proof,  the  Court 
must  necessarily  determine,  in  the  first  instance,  whether 
the  preliminary  proof  has  been  made,  in  order  to  de- 
cide whether  the  evidence  sought  to  be  introduced  to 
prove  the  main  fact  is  admissible  or  not.    Ibid* 

12.  That  a  third  person,  "as  defendant  understood,  was 
agent  of  plaintiff"  (defendant  so  testifying)  is  no  proof 
of  the  agency,  and  was  properly  rejected.     Ibid, 

13.  It  is  no  error  to  refuse  to  permit  an  agent  to  testify 
as  to  the  contents  of  a  letter  received  from  his  principal, 
who  had  left  the  State,  to  the  effect  that  if  he  (the 
principal)  could  get  a  good  place  in  Georgia,  he  would 
move  back,  even  though  the  letter  was  shown  to  the 
plaintiff  with  a  view  of  effecting  a  purchase  from  him, 
the  letter  itself  not  being  offerea  in  evidence,  though  in 
possession  of  defendant,  and  the  contents  stated  being 
irrelevant.    Ibid. 

14.  Evidence  of  a  witness,  since  deceased,  given  on  a  for- 
mer trial  of  the  same  case  between  the  same  parties, 
reduced  to  writing  and  agreied  upon  by  counsel,  is  ad- 
missible on  a  subsequent  trial.     I&id. 

16.  Evidence  that  a  prior  owner  of  the  land  sued  for, 
was  authorized  by  attorneys  for  plaintiff  in  ji,  fa,  to 
control  the  execution  under  which  the  land  was  sold 
by  the  sheriff  and  bought  by  defendant,  should  have 
been  permitted  to  go  to  the  jury,  where  there  was  some 
proof  that  such  former  owner  was  then  acting  as  agent 
for  the  plaintiff  in  the  ejectment  suit  in  effecting  the 
sale  of  the  property  for  the  purpose  of  perfecting  the 
title  of  his  principal,  to  whom  he  had  sold  the  land  • 
by  a  warranty  deed,  but  which  purpose  had  failed,  by 
reason  of  the  defendant  in  ejectment  bidding  more  for 
the  property  than  the  plaintiff,  or  his  said  agent,  was 
willing  to  pay.     Whitman  vs.  Boiling 125 

16.  A  recital  in  an  administrator's  deed  of  a  compliance 
with  all  the  requisites  of  the  law  necessary  to  be  done 
after  the  order  of  sale  is  granted,  is  prima  facie  evi- 
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should  state  also  tliafc  it  is  not  subject  to  the  execution. 
If  he  fail  to  do  so,  he  is  estopped  from  denying  that 
the  judgment  was  a  lien  on  the  property  in  a  subse- 
Quent  suit  to  recover  the  land  brought  by  him  against 
the  purchaser  who  bought  at  the  sal^.  Whitman  vs. 
BoUing 125 

2.  If  two  are  sued  as  joint  trespassers,  one  of  whom 
resides  out  of  the  county  in  which  suit  is  brought,  a 
verdict  had  against  the  defendants,  and  a  new  trial 
moved  for,  the  Court  should  grant  it  as  to  both  or 
neither;  but  if  he  grant  it  as  to  the  one  who  resides 
out  of  the  county,  and  the  new  trial  is  had,  without 
exceptions  taken  for  that  cause,  the  defendant  in  the 
new  trial  is  estopped  from  availing  himself  of  the  error, 
after  the  second  trial,  and  a  second  verdict  against  him. 
Lee  vs.  Wed 311 

3.  Where  partitioners  of  land  are  appointed  to  sell  the 
land  and  return  the  proceeds  into  Court,  and  they  do 
sell,  and  the  tenants  in  oommon  then  petition  the 
Judge,  at  Chambers,  to  pass  an  order  directing  the  par- 
titioners to  pay  the  fund  to  the  counsel  of  the  tenants 
in  common,  which  order  is  granted,  and  the  money 
paid  in  obedience  to  it,  the  tenants  in  common  are 
estopped  from  denying  the  authority  of  the  Judge  to 
pass  such  an  order  at  Chambers,  and  cannot  require 
the  partitioners,  by  rule,  to  pay  the  money  into  Court* 
The  paynient  of  the  money  to  the  counsel  of  the  ten- 
ants in  common,  at  the  instance  of  the  latter,  relieves 
the  partitioners  of  all  further  liability  for  it,  and  the 
tenants  in  common  must  look  to  their  counsel  for  the 
fund.     Hurst  et  al.  V9.  Whitlyetal 366 

4.  One  who  silently  stands  by  and  permits  another  to 
purchase  his  property,  without  disclosing  his  title, 
is  not  guilty  of  such  a  fraud  as  estops  him  from  sub- 
sequently setting  up  such  title  against  a  purchaser  with 
notice.  Section  2915  of  the  Code  only  operates  in 
fiivor  of  a  bona  fide  purchaser  without  notice.  Browfiy 
admWyVS.  Tucker 485 

fi.  Where  the  defendant  moved  to  open  a  judgment  against 
him,  so  as  to  enable  him  to  take  the  benefit  of  the 
Relief  Act  of  1868,  which  motion  was  overmled,  he 
is  not  thereby  estopped  from  moving  to  set  aside  the 
judgment,  on  the  ground  that  he  had  never  been  served 
with  the  petition  and  process  on  which  the  judgment 
was  founded.     Orim  vs.  Crawford,  adm*x 628 
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EVIDENCE. 

1.  When  on  the  trial  of  a  bill  filed  by  the  vendor  of 
property  to  set  aside  the  sale  as  fraudulent  and  void^ 
on  the  ground  that  the  defendants  had  falsely  repre- 
sented to  the  complainant  that  his  life  and  property 
were  in  danger,  by  reason  of  the  indignation  of  the 
people  against  him,  for  having  raised  over  his  property 
a  British  flag  to  protect  it  against  a  raid  of  the  Federal 
forces  during  the  late  war: 
Held,  That  it  was  error  in  the  Court  to  rule  out  the  tes- 
timony of  a  witness,  who  was  present  at  the  transaction, 
as  follows:  "The  sale  in  all  its  features  was  a  compul- 
sory act,  and  effected  through  the  misrepresentations 
of  his  legal  adviser,  who  n^otiated  the  whole  trans- 
action;'^ and,  again,  "the  sale  was  not  of  his  own  free 
will  and  accord;"  and,  aeain,  "Clark  came  to  McLean 
several  times,  and  on  each  occasion  tried  to  succeed  in 
impressing  McLean  with  the  belief  that  his  safety  could 
only  be  secured  by  relinquishing  his  interest  in  the 
factory  and  leaving  the  country;"  and,   again,  "the 
impression  on  my  mind  was,  and  still  is,  that  McLean 
would  certainly  not  have  sold  the  property  if  he  had 
not  believed  that  his  own  life  and  the  lives  of  his  fam- 
ily were  in  danger,  and  that  this  belief  was  caused  by 
the  position  represented  by  Clark ;"  and,  again,  "Mc- 
Lean was  fraudulently  led  by  Clark  to  believe  that 
his  life  would  be  endan&cered  by  his  retention  of  the 
property  »     The  statemfnts  of  ^this  witness,  in  conneo- 
tion  with  his  other  statements  not  ruled  out,  are  state- 
ments of  facts,  or  opinions  of  the  state  of  McLean's 
mind,  based  on  facts  stated,  and  were  competent  evi- 
dence to  be  judged  of  by  the  jury,  from  the  witness' 
means  of  knowing  the  facts  as  stated  by  him.   McLean 
vs,   Clark  et  al 24 

2.  Declarations  of  a  vendor  of  property,  as  to  his  motives 
for  the  sale,  made  at  the  time  and  during  the  progress 
of  the  sale,  and  even  so  soon  tliereafter  as  to  be  free 
from  all  suspicion  of  after-thought,  are  admissible  evi- 
dence on  a  trial  as  to  the  validity  of  the  sale.     Ibid. 

3.  Where  A  is  attorney  at  law  for  B  in  a  controversy  with 
C^  and  C  makes  to  the  attorney  certain  statements  and 
propositions  to  be  communicated  to  B,  and  at  the  same 
time  proposing  that  if  B  consents  to  the  propositions 
the  attorney  should  be  employed  in  the  matter  pro- 
posed by  B  and  C^  and  B  declines  the  proposition: 
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Held,  That  B  may  use  the  attorney  as  a  witness  to  prove 
the  statements,  and  that  under  the  circumstances  C  can- 
not claim  that  they  are  privileged  communications  be- 
tween client  and  attorney.     Ibid. 

4.  In  giving  rules  for  weighing  evidence  to  the  jury,  the 
Court  should  be  careful  to  state  them  as  general  rules, 
subject  to  be  controlled  and  modified  by  the  case  be- 
fore them,  as  made  by  all  the  testimony.     Ibid, 

5.  Where  the  testimony  of  one  party  waa  mostly  by  dep- 
osition, and  the  other  from  witnesses  examined  upon 
the  stand  in  the  presence  of  the  jury : 

Held,  That  it  was  improper  for  the  Court,  in  his  charge 
on  a  material  point,  to  say  to  the  jury  that  they  were 
to  consider  the  evidence  as  it  was  given  in  from  the 
stand.     Ibid, 

6.  When  on  a  trial  a  question  arose  as  to  the  value  of 
certain  machinery  of  a  cotton  factory : 

Held,  That  it  was  error  in  the  Court  to  exclude  from  the 
jury  evidence  that  certain  persons,  responsible  men, 
acquainted  with  the  value  of  cotton  machinery,  had, 
in  good  faith,  about  the  time  inquired  of,  authorized 
the  witness  to  offer,  in  cash,  a  certain  sum  for  the  same. 
Ibid, 

7.  A  solicitor  of  an  executor  cannot  be  compelled  to  pro- 
duce the  sworn  answer  of  such  executor,  (who  has  died 
since  the  answer  was  made,)  to  a  bill  in  chancery,  which 
answer  has  never  been  filed,  and  which  was  left  with 
such  solicitor  to  file  or  not,  as  he  thought  best,  when 
the  administrator  de  bonis  7ion  cum  testamerdo  armexo 
objects.  It  comes  within  tlie  rule  applicable  to  confi- 
dential communications.  Nor  can  he  be  compelled  to 
testify  to  the  contents  of  such  answer,  if  it  be  lost  or 
destroyed.  Neal  et  al,  vs.  Patten  et  cU 73 

8.  The  sayings  of  a  person  in  possession  of  property, 
levied  on  against  his  title  made  at  the  time  of  the  le^y, 
are  parts  of  the  res  gestce,  and  should  be  admitted  in 
evidence  for  what  they  are  worth.     Ibid, 

9.  The  report  of  the  auditor  in  this  case,  was  properly 
admitted  to  show  the  validity  of  the  claims  which  had 
been  passed  upon  by  him,  and  which  the  complainants 
relied  on  as  showing  their  interest  in  the  subject  matter 
in  controversy.     Ibid, 

10.  Proof  that  the  maker  of  a  note  was  trying  to  borrow 
Confederate  money  with  which  to  pay  it  off,  is  no  proof 
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that  the  note  was  payable  in  Confederate  currency,  or 
that  the  payee  had  agreed  to  receive  such  money  in  pay- 
ment, especially  when  the  testimony  fails  to  show  any 
knowledge  on  the  part  of  the  payee  of  the  atterapted 
loan,  and  was  properly  rejected.  Jackson,  adm'r,  w. 
JachaoTif  adrn^x 99 

11.  Where  it  is  necessary  to  lay  foundation  for  any  proof 
proposed  to  be  made,  by  preliminary  proof,  the  Court 
mast  necessarily  determine,  in  the  first  instance,  whether 
the  preliminary  proof  has  been  made,  in  order  to  de- 
cide whether  the  evidence  sought  to  be  introduced  to 
prove  the  main  &ct  is  admissible  or  not.     Ibids 

12.  That  a  third  person,  "as  defendant  understood,  was 

Jnt  of  plaintiff"  (defendant  so  testifying)  is  no  proof 
the  agency,  and  was  properly  rejected.    Ibid, 

13.  It  is  no  error  to  refuse  to  permit  an  agent  to  testify 
as  to  the  contents  of  a  letter  received  from  his  principal, 
who  had  left  the  State,  to  the  effect  that  if  he  (the 
principal)  could  get  a  good  place  in  Georgia,  he  would 
move  back,  even  though  the  letter  was  shown  to  the 
plaintiff  with  a  view  of  effecting  a  purchase  from  him, 
the  letter  itself  not  being  offerea  in  evidence,  though  in 
possession  of  defendant,  and  the  contents  stated  being 
irrelevant.    Ibid. 

14.  Evidence  of  a  witness,  since  deceased,  given  on  a  for- 
mer trial  of  the  same  case  between  the  same  parties, 
reduced  to  writing  and  agreed  upon  by  counsel,  is  ad- 
missible on  a  subsequent  trial.     Ibid. 

15.  Evidence  that  a  prior  owner  of  the  land  sued  for, 
was  authorized  by  attorneys  for  plaintiff  in  Ji.  fa,  to 
control  the  execution  under  which  the  land  was  sold 
by  the  sheriff  and  bought  by  defendant,  should  have 
been  permitted  to  go  to  the  jury,  where  there  was  some 
proof  that  such  former  owner  was  then  acting  as  agent 
for  the  plaintiff  in  the  ejectment  suit  in  effecting  the 
sale  of  the  property  for  the  purpose  of  perfecting  the 
title  of  his  principal,  to  whom  he  had  sold  the  land  • 
by  a  warranty  deed,  but  which  purpose  had  failed,  by 
reason  of  the  defendant  in  ejectment  bidding  more  for 
the  property  than  the  plaintiff,  or  his  said  agent,  was 
willing  to  pay.     Whitman  vs.  Boiling 126 

16.  A  recital  in  an  administrator's  deed  of  a  compliance 
ivith  all  the  requisites  of  the  law  necessary  to  be  done 
afler  the  order  of  sale  is  granted,  is  prima  fade  evi- 
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denoe  that  those  requisites  were  oomplied  with:  4  Gra., 
156-6.    Dcme  vs.  McDanid.-.. 195 

17.  In  a  suit  in  which  one  of  the  issues  is  whether  a 
partnership  existed  or  not  at  the  date  of  the  oontract 
sued  8n,  evidence  of  the  existence  of  partnership  some 
three  months  after  the  date  of  the  contract^  is  aamissi- 
ble,  to  be  considered  by  the  jury  with  other  evidence 
tending  to  show  the  partnership  at  the  time  alleged. 
FUahman  &  Company  vs,  ColRer 253 

18.  In  a  suit  against  a  partnership  in  which  a  plea  is  filed 
by  the  only  parly  served  that  he  is  not  a  member  of 
the  firm,  but  not  denyine  in  terms  the  existence  of  such 
a  firm,  the  admission  of  the  person  so  served  that  he 
is  a  member  of  the  partnership  is  competent  evidence 
against  him  to  prove  his  connection  with  the  firm.  If 
there  is  a  return  of  non  es^  as  to  the  other  members,  and 
they  &il  to  appear,  the  judgment  will  bind  the  indi- 
vidual property  of  the  party  served,  and  the  property 
of  the  firm  of  which  he  is  so  proved  to  be  a  member 
at  the  date  of  the  contract,  but  of  no  other  firm.    Ibid. 

19.  Evidence  that  a  promissory  note,  payable  ''in  any 
solvent  notes,''  was  intended  to  be  drawn,  payable  in 
any  solvent  notes  of  a  particular  estate,  is  immaterial. 
Proof  that  tender  of  payment  was  made  in  solvent 
notes  belonging  to  that  estate,  would  have  been  admis- 
sible to  show  defendant's  compliance,  or  readiness  to 
comply  with  his  contract,  as  set  out  by  the  plaintifl. 
Hence,  the  proposed  addition  to  the  contract  would  not 
have  strengthened  defendant's  case,  and  a  continuance 
moved  for,  on  the  ground  of  the  absence  of  a  witness, 
by  whom  defend.uit  expected  to  prove  the  proposed 
addition,  was  properly  refused.  The  ofier  of  defend- 
ant to  prove  the  same  fact  by  his  own  evidence  was 
rightly  rejected,  for  the  same  reason.  Thonuu  Sr.j  vs. 
Wolfe 295 

20.  Where  the  Court  is  of  opinion  that  there  is  no  patent 
ambiguity  in  those  parte  of  a  will  afiecting  the  prop- 
erty in  issue  before  it,  and  no  latent  ambiguity  is  raised 
by  proof  of  extrinsic  circumstances,  the  instructions  of 
the  testator  to  the  scrivener  who  drew  the  will  are  in- 
admissible to  show  that  the  testator  intended  to  dis- 
pose of  his  property  in  a  manner  difierent  firom  the 
direction  it  would  take  when  the  ordinary  rules  of  con- 
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stniction  are  applied  to  the  words  of  the  will.    Hill 
doLvs.  Felton • 455 

21.  Where  a  trustee  dies  and  no  successor  is  appointed^ 
and  it  becomes  important  in  a  suit  against  a  cestui  mie 
trud^  to  offer  the  trust  deed  in  evidence,  it  ,is  not  si)^- 
cient,  if  the  deed  be  lost,  to  show  that  search  has  been 
made  among  the  papers  of  the  deceased  trustee,  and 
that  it  could  not  there  be  found,  to  let  in  secondary 
evidence.  The  party  seeking  to  introduce  the  evidence 
should  go  further  and  notify  the  cestui  que  trust  to  pro- 
duce the  deed.     Brown^  ajim\  f>s.  Tucker 485 

22.  The  Superior  Courts  may  grant  new  trials  in  all  cases 
where  any  material  evidence  may  be  illegally  admitted 
to,  or  withheld  from  the  jury,  against  the  demand  of 
the  applicant.    Howell  et  al.  vs.  HoweU  d  al 492 

23.  The  admissions  of  a  parent  as  to  the  giil  of  property 
to  his  son,  made  after  the  execution  of  deeds  convey- 
ing said  property  to  said  son,  are  admissible  upon  the 
trial  of  a  bill  filed  to  set  aside  said  deeds  upon  the 
ground  of  a  want  of  capacity  in  the  donor  to  make 
said  deeds,  and  of  ignoranoe  of  their  contents,  to  show 
capacity  and  a  knowledge  of  the  contents  of  said  in- 
struments, especially  where  the  deeds  were  prepared  by 
the  donee,  and  were  alleged  to  have  been  fraudulently 
procured  by  him.     Ibid. 

24.  Though  the  evidence  as  to  the  admissions  of  the  pa- 
rent, which  was  excluded,  may  be,  in  nart,  cumulative 
of  other  evidence  which  was  admittea,  yet  where  the 
testimony  as  to  capacity  was  conflicting,  the  credibility 
of  witnesses  was  an  important  element  for  the  consid- 
eration of  the  jury,  and  the  defendant  having  the  l^al 
right  to  prove  the  fects  by  the  witnesses  which  he  of- 
fered, it  was  not  error  in  the  Court  to  grant  a  new  trial 
upon  the  ground  that  it  erred  in  jexcluding  said  proof. 

26.  In  a  suit  for  a  breach  of  warranty  of  a  deed  to  land^ 
where  the  plaintiff  bought,  pending  an  action  of  eject- 
ment against  his  vendor  for  the  land,  the  verdict  and 
judgment  of  recovery  against  the  vendor,  in  the  eject- 
ment suit,  is  evidence  to  sustain  the  alleged  breach  of 
warranty,  and  a  non-suit  was  properly  reiused.  R.  H. 
Clarh  d(d.yesi?rsj  vs.  Whitehead... 516 

26.  Evidence  of  the  amount  paid  by  plaintiff  to  his  coun- 
sel to  secure  titles  to  the  land,  admitted  to  rebut  proof 
Voju.  xLvii.  47. 
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that  the  use  of  the  land  was  more  than  a  foil  off>eet  to 
the  interest  on  the  purchase  money,  was  properly  ad- 
mitted.   Ibid. 

27.  A  purchaser  of  land,  under  bond  for  titles,  who  sab- 
sequentlj  pays  the  purchase  money  and  takes  a  deed, 
may,  in  a  suit  for  a  breach  of  warranty  in  the  deed, 

Eut  in  evidence  the  bond  for  titles,  as  a  part  of  the 
istory  of  the  transaction,  and  to  show  that  the  de- 
fendants (the  executors  of  the  obligor)  were  bound  to 
make  him  a  good  warranty  title.    Ibid. 

28.  Where  a  plantation  was  bought  in  1858,  under  bond 
for  titles,  and  in  great  part  paid  for  in  Confederate 
money,  in  1863,  aud  a  deed  then  taken ;  in  a  suit  by 
the  purchaser  against  the  executors  of  the  vendor  ibr 
breach  of  warranty,  on  account  of  the  recovery  in 
ejectment,  by  a  third  person,  of  a  portion  of  the  plan- 
tation, the  defendants  should  have  been  permitted  to 
prove  the  value  of  the  whole  place  at  the  time  of  trial, 
in  order  Aat  the  jury,  in  asoertaining  the  damages, 
might,  under  the  Ordinance  of  1865,  review  the  whole 
transaction  aud  render  their  verdict  on  principles  of 
equity.     Ibid,^ 

29.  If  the  State  give  in  evidence  the  confessions  of  the  pris- 
oner, he  is  entitled  to  prove  all  that  was  said  by  him 
in  the  same  conversation,  but  not  the  impressions  made 
upon  the  mind  of  the  witness  testifying  to  the  conver- 
sation, where  such  impressions  are  the  mere  deductions 
of  the  witness  drawn  from  the  conversation.    Peterson 

V8.  The  State 624 

30.  It  was  error  to  allow  the  appellant  to  show  what  an- 
other railroad  company  paid  to  her  as  damages  for  run- 
ning its  railroad  through  her  land.  Brtmsinek  &  Al- 
bany Railroad  Co.  w.  McLaren 646 

31 .  It  was  error  to  allow  the  witnesses  for  appellant  to  give 
their  opinions  as  to  the  amount  of  damages  she  bad 
sustained  by  the  location  of  the  road  through  her  land 
as  a  basis  for  the  verdict  of  the  jury.     Ibid. 

32.  The  testimony  of  a  witness  who  lived  upon  a  planta- 
tion through  which  another  railroad  ran  as  to  the  dam- 
ages to  that  place  therefrom  was  properly  excluded. 
Ibid. 

33.  In  an  inquisition  to  inquire  into  the  sanity  of  a  man 
convicted  of  murder  and  sentenced  to  be  hanged,  and 
who  is  claimed  to  have  become  insane  after  the  convic- 
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tion,  evidence  of  the  insanity  of  thft  prisoner  at  differ- 
ent times  before  the  conviction,  is  only  legitimate  evi- 
dence as  explanatory  and  illustrative  of  insane  acts,  etc., 
8ince  the  convictions,  and  unless  such  acts,  or  some 
apparant  insanity  be  proven,  the  evidence  of  acts  and 
conditions  of  mind  before  conviction  were  properly  re- 
jected. Spann  V8.  T lie  State 549 

34.  Whether  a  party  who  has  announced  his  case  as 
closed,  shall  afterwards  be  allowed  to  introduce  a  wit- 
ness, and  when  during  the  course  of  a  trial  this  privi- 
lege shall  absolutely  cease,  must  depend  on  the  cir- 
cumstances of  each  case,  and  on  the  discretion  of  the 
Judge,  and  it  is  only  when  decided  injustice  is  done 
tliat  this  Court  will  control  that  discretion.  Eberhart 
V8.  The  State, 

35.  When  in  a  suit  on  the  indorsement  of  a  promissory 
note,  the  defendant  pleaded  that  he  had  given  to  the 
agent  of  the  plaintiif  notice  to  sue  the  note,  and  that  suit 
had  not  been  brought  within  three  months,  and  it  be- 
came necessary  for  the  defendant  to  go  into  the  con- 
tents of  the  written  notice : 

Heldy  That  application  to  the  agent  and  a  denial  by  him 
of  the  custody  of  the  paper  Is  not  sufficient  to  allow 
parol  evidence  of  such  contents.  Prima  facie,  the 
agent  is  presumed  to  have  sent  the  paper  to  his  princi- 
pal, and  he  being  the  plaintiff,  was  entitled  to  notice 
to  produce  it.     Lathrop  &  Company  vs.  Mitchell, 610 

36.  The  declarations  of  a  person  through  whom  the  de- 
fendant traces  his  title  to  the  land  sued  for,  are  inad- 
missible where  the  evidence  fails  to  disclose  his  posses- 
sion at  the  time,  or  whether  the  declarations  were  made 
before  or  after  he  parted  with  his  title  to  the  land,  if 
indeed  he  ever  had  any  title  to  it.  Harrellj  ea?V,  V8, 
Culpepper 635 

37.  An  indorsement  on  the  back  of  a  deed,  made  by  the 
vendee,  transferring  the  same  to  a  third  person,  is  not 
evidence  of  the  transfer  of  title  without  proof  of  exe- 
cution and  delivery.     Ibid, 

EXECUTION. 

Where  land  is  sold  with  none  of  the  purchase  money 
paid;  bond  for  titles  given  and  notes  payable  at  differ- 
ent periods  taken  for  the  purchase  money;  judgment 
obtained  bv  the  vendor  on  the  first  notes  after  they  fell 


732  INDEX. 


due,  upon  non-paym Alt;  the  land  levied  on  under  such 
judgment;  after  the  levy  and  a  day  or  two  before  sale, 
a  deed  filed  in  the  Clerk's  office,  under  section  3604  of 
the  Code;  the  land  sold  and  bought  by  the  vendor 
who  goes  into  possession,  and  some  time  afterwards  a 
third  person,  to  whom  the  vendee  had  mortgaged  it, 
aft;er  he  obtained  his  bond  for  titles  but  before  the  fil- 
ing and  recording  of  the  deed,  forecloses  his  mortgage 
and  levies  on  the  land,  and  the  original  vendor  and 
now  holder  of  the  land  under  the  sheriff's  sale  claims 
the  property : 
Mddj  That  the  sale  of  the  land  was  void,  but  that  the  lien 
of  the  vendor  upon  the  land  for  tlie  purchase  money  was 
superior  to  the  claims  of  all  creditors  who  gave?  credit 
before  the  filing  and  recording  of  the  deed,  and  that 
such  creditors  could  not  subject  the  land  to  the  pay- 
ment of  their  debts  by  levy  and  sale,  the  filing  and 
recording  of  the-deed  for  the  purpose  contemplated  by 
the  statute,  not  being  such  a  conveyance  of  the  title  to 
the  defendant  as  to  give  them  any  claim  upon  it,  as 
against  the  vendor,  who  can  now  levy  and  subject  the 
property  to  the  payment  of  the  purchase  money  by 
pursuing  the  mode  prescribed  by  the  statute.  Har- 
vill  V8.  Lowe 214 

EXECUTORS. 
See  Administrators  and  Executors. 

FACTOR'S  LIEN.    See  Lien,  6,  7. 

FERRY.     See  Bridge  and  Ferry. 

FOREIGN  CORPORATION. 

See  Attachment,  7. 

FORMER  RECOVERY.    See  lies  Adjudicata. 
FRANCHISE.     See  Bridge  and  Ferry,  3,  4. 

FRAUD. 

1.  Where  A,  with  an  understanding  between  himself  and 
B  and  C,  that  they  will  be  jointly  interested  with  him, 
purchases  property  from  D  in  his  own  name,  and,  in 
the  purchase,  commits  a  fraud  upon  D,  and  afterwards 
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B  and  C  are  let  into  the  purchase  by  A,  as  joint  pur- 
chasers \^ith  him : 
Hddy  That  B  and  C  cannot  claim  to  be  innocent  pui> 
chasers  without  notice  of  A's  frimd.  As  they  stand 
in  his  shoes,  they  are  charged  with  his  act,  whether 
they  had  notice  or  not,  and  if  the  fraud,  in  fact,  exists, 
the  purchase  will  be  set  aside  against  all.  McLean  vs. 
Clark  d  al 24 

2.  Where  there  was,  on  trial,  a  bill  filed  to  set  aside,  as 
fraudulent,  a  deed  charged  to  have  been  procured  by 
false  statements,  which  caused  the  vendor  to  sell  at  a 
gross  under-value,  through  fear  of  danger  to  his  life 
and  property  from  persons  who  were  angry  at  him  for 
raising  a  British  flag  over  his  property  to  protect  it 
from  the  Federal  forces  during  the  late  war,  and  one 
of  the  defenses  was  lapse  of  time  from  1864  to  1868 : 

Held,  That  under  the  circumstances  of  the  country,  of 
which  the  Court  will  take  judicial  knowledge,  the 
presumption  of  acquiescence,  from  lapse  of  time,  does 
not  exist,  and  is  not  an  element  to  be  considered  by  the 
jury.     Ibid, 

3.  Where  a  bill  to  set  aside  a  sale  as  fraudulent  is  de- 
fended oa  the  ground  of  waiver,  because  the  complain- 
ant, after  the  discovery  of  the  fraud,  accepted  the  con- 
sideration, and  did  other  acts  affirming  the  sale : 

Heldf  That  to  make  these  acts  conclusive  of  waiver  and 
acquies^nce,  it  must  clearly  appear  that  at  the  time  the 
acts  were  done,  tlie  vendor  was  free  from  the  influence 
and  control  of  the  fraudulent  statements,  and  that  the 
act  set  up  as  a  waiver  was,  in  feet,  done  by  the  com- 
plainant The  mere  receipt  of  money  from  his  general 
agent^  paid  to  the  agent  by  the  vendee,  is  not  sufficient, 
it  not  appearing  that  the  vendor  knew  he  was,  by  such 
receipt,  accepting  the  money  of  the  vendee  under  the 
oouti*act,  or  that  he  authorized  the  agent  to  accept  the 
money,  or  did,*knowingly,  some  act  showing  that  he 
recognized  the  contract,  and  was  insisting  upon  the 
same.     Ibid. 

4.  A  party  who  is  induced  to  enter  into  a  contract  through 
the  fraud  of  the  other  party  to  the  contract,  may  repu- 
diate the  contract  or  claim  an  abatement  of  the  price 
he  has  agreed  to  pay,  to  the  extent  of  the  damage  suf- 
fered.    To  make  this  rule  applicable,  there  must  first 
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be  proof  of  the  fraud.     Jackson,  admWy  vs,  Jackson, 
adm'x 99 

5.  One  who  silently  stands  by  and  permits  another  to 
purchase  his  property,  without  disclosing  his  title,  is 
not  guilty  of  such  a  fraud  as  estops  him  from  subse- 
quently setting  up  such  title  against  a  purchaser  with 
notice.  Section  2915  of  the  Code  only  operates  in  fa- 
vor of  a  bona  fide  purchaser  without  notice.  Bromn, 
admWyVS.  Tucker 485 

FRAUDS— STATUTE  OF. 

1.  Where  a  parol  contract  is  made  for  the  purchase  of 
land,  to  be  paid  for  by  installments,  and  the  purcluiser 
enters  into  possession  under  the  contract,  with  a  stipu- 
lation that  if  he  should  fail  to  pay  the  first  installment 
when  it  became  due,  then  he  was  to  pay  $50  00  as 
rent,  (for  which  he  gave  his  note  at  the  time  he  went 
into  possession,)  but  if  he  paid  the  installments  prompt- 
ly, then  no  rent  was  to  be.chaiged,  but  his  note  was  to 
be  considered  as  for  a  part  of  the  purchase  money ; 
and  the  vendor  died  before  the  first  payment  fell  due; 
whereupon,  his  administrators,  on  tender  of  payment 
at  the  time  appointed,  refuse  to  accept  the  money  as 
payment  on  the  contract,  and  afterwards  rent  the  land 
at  public  outcry  to  the  purchaser,  and  receive  $50  00 
fi'om  him,  subject  to  future  adjustment  between  them, 
and  subsequently  received  from  him,  through  their  at- 
torney, $50  50,  also  to  be  accounted  for,  and  the  ad- 
ministrators finally  conclude  not  to  carry  out  the  parol 
agreement  of  their  intestate  for  the  sale  of  the  land, 
but  sell  it  at  administrator's  sale  to  the  same  purchaser, 
and  require  full  payment  of  him,  without  allowing 
any  credit  on  the  purchase  money  of  the  amounts  pain 
before  the  administrator's  sale,  retaining  the  whole  of 
it  as  rent  for  the  occupancy  of  the  land  from  the  time 
the  purchaser  went  into  possession,  under  the  parol 
contract  of  sale,  until  the  administrator's  sale,  the  pur- 
chaser is  entitled  to  recover  back  the  amount  of  his 
note  given  under  the  parol  contract  of  sale.  The  pur- 
chaser having  gone  into  possession  under  the  parol 
agreement,  and  given  his  note  for  $50  00,  to  be  treated 
as  part  of  the  purchase  money  upon  condition,  and  he 
having  complied  with  the  condition  required,  the  ven- 
dor, or  his  representatives,  must  comply  with  the  ocm- 
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tract,  or  repudiate  it  entirely.  And  if  they  repudiate 
it  entirely^  it  would  be  a  fraud  upon  the  purchaser, 
who  went  into  the  possession  under  the  parol  agree- 
ment to  buy,  to  hold  him  liable  for  the  rent  of  land, 
which  he  might,  perhaps,  never  have  consented  to  oc- 
cupy, but  for  the  prospect  of  purchase  held  out  to  him. 
The  administrators,  however,  are  entitled  to  retain  the 
amount  of  the  rent  due,  under  their  contract  of  rent 
with  the  plaintiff.    Dodgen  V8,  Ctamp 328 

2.  A  parol  contract  for  the  sale  of  land  is  not  brought 
witnin  the  exceptions  to  section  1940  of  the  Code,  re- 
quiring such  contracts  to  be  in  writing,  by  the  vendor's 
making  out  and  tendering  to  the  vendee  a  deed  to  the 
land,  unless  the  vendee  accepts  the  same.  Graham  va. 
Theia 479 

3.  The  part  performance  provided  by  section  1941,  as 
making  an  exception,  must  be  a  part  performance  of 
the  contract,  and  the  doing  by  either  party  of  some  in- 
dependent act,  not  a  part  of  the  contract,  does  not  be- 
come a  part  performance,  because  the  doer  of  the  act 
was  led  so  to  act  by  his  belief  that  the  parol  contract 
would  be  performed  by  the  other  party.     Ibid. 

4.  A  contract  that  one  will  not  bid  at  an  executor's  or 
administrator's  sale  is  illegal,  and  the  refraining  from 
such  bidding  in  part  performance  of  a  parol  contract 
for  the  sale  of  land,  is  not  such  a  part  performance  as 
brings  the  parol  contract  within  the  exceptions  to  the 
Act  requiring  such  contracts  to  be  in  writing.    Ibid, 

HABEAS  CORPUS. 

1.  Where  the  Judge  of  the  City  Court  of  Atlanta  sen- 
tences a  prisoner  to  pay  a  fine,  or  to  four  months  in  the 
chain-gang,  and  a  writ  of  habeas  corpus  ia  sued  out  be- 
fore him,  after  the  prisoner  is  placed  on  the  chain- 
gang,  in  conformity  to  the  sentence,  to  inquire  into  the 
legality  of  the  detention,  and  the  prisoner  is  brought 
before  him  by  the  person  detaining  him,  the  Judge  of 
the  City  Court  has  jurisdiction  of  the  case,  notwith- 
standing the  prisoner  was  held  in  custody  without  the 
city  limits,  and  only  brought  with  the  city  in  response 

to  the  writ.     Broomhead  vs.  Chisolm 390 

2.  The  Judge  before  whom  a  prisoner  is  convicted,  in 
passing  an  alternative  sentence  of  fine  or  imprisonment, 
should  fix  some  reasonable  time  within  which  the  fine 
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must  be  paid.  If  he  fail  to  do  so,  the  convict  has  at 
least  a  reasonable  time  within  which  to  pay  the  fine. 
Where  the  imprisonment  is  for  four  months  from  the 
12th  of  March,  and  the  fine  of  $50  00  is  paid  on  the 
2d  of  April,  the  time  is  not  unreasonable.    Ibid, 

3.  On  the  hearing  of  such  a  case,  the  official  receipt  of 
the  clerk  of  the  convicting  Court,  acknowledging  the 
payment  of  the  fine  and  costs,  was  proper  evidence  to 
be  considered  by  the  Judge,  and  if  not  rebutted,  en- 
titled the  prisoner  to  his  discharge.    Ibid. 

4.  The  contract  between  the  Ordinary  and  the  respond- 
ent for  the  hire  of  the  convict  was  irrelevant  and  prop- 
erly rejected.     Ibid. 

5.  The  refusal  of  the  Judge  to  grant  an  order  of  super- 
sedeas before  a  bill  of  exceptions  was  tendered  to  him, 
was  proper.     Ibid. 

6.  Any  person  may  petition  a  Judge  for  the  writ  of  Aa- 
beaa  corpus  in  behalf  of  a  person  alleged  to  be  illegally 
detained^in^custody.     Ibid. 

HOMESTEAD. 

1.  If,  in  an  application  for  homestead  and  exemption  un- 
der the  Act  of  1868,  objections  be  filed  to  the  plat  and 
valuation  of  the  realty,  and  the  matter  is  postponed  by 
the  Court  to  a  future  day,  it  is  not  too  late,  on  the  ar- 
rival of  that  day,  for  another  creditor  to  appear  and 
file  objections  to  the  schedule  of  personaltyl  Robson  vs. 
lAndrum 250 

2.  A  widow  and  minor  children  are'  not  entitled  to  an 
exemption  of  personalty  in  the  estate  of  a  deceased 
husband  and  &ther  if  they  have  already  received  the 
value  of  $1,000  in  spe^^ie  from  said  estate  allotted  as 

3.  Where  an  execution,  issued  on  a  judgment  obtained 
upon  a  contract  made  before  June,  1865,  is  levied  on 
kmd,  and  defendant  makes  an  affidavit  of  ill^ality  on 
the  ground  that  no  tax  affidavit  is  attached  to.  the  fi. 
fa.f  which  is  met  by  a  counter-affidavit  that  the  pur- 
chase of  the  land  levied  on  by  defendant  from  plaintiff 
was  the  foundation  of  the  debt,  and  that  defendant  is 
still  in  possession  of  the  land,  an  amendment  of  the 
defendant's  affidavit,  stating  that  the  land  has  been 
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set  aside  to  him  as  a  homestead,  and  that  the  plain* 
tiff  appeared  before  the  Ordinary  and  objected  to  the 
granting  of  the  homestead  on  the  same  ground  now 
present^  as  an  excuse  for  not  filine  the  tax  affidavit, 
which  objection  was  overruled,  and  that  the  question 
is,  therefore,  rea  adjudicaia  between  them,  raises  an 
issue  as  to  whether  the  question  was  adjudicated  or  not, 
which  should  have  been  regularly  triea^  PaUeraonva. 
Wallace.:. 452 

4.  A  homestead  having  been  set  apart  whilst  the  estate 
of  a  creditor  of  the  applicant  had  no  legal  representa- 
tive, and  executions  in  favor  of  said  estate  were,  after 
the  appointment  of  an  administrator,  levied  upon  the 
property  so  set  apart,  equity  will  enjoin  said  executions 
until  the  case  can  be  fully  heard  upon  its  merits,  and 
a  final  decree  rendered.     Brawny  admWy  t/«.  Thornton.  474 

6.  As  the  estate  of  the  creditor  had  no  representative  to 
file  objections  at  the  time  the  homestead  was  set  apart, 
the  legal  representative  may  attack  the  judgment  allow- 
ing the  homestead,  for  fraud,  and  also  may  show  that 
the  applicant  was  not  entitled  to  it,  under  the  law,  as 
against  his  rights  as  such  representative,  and  the  proper 
forum  to  do  this  is  in  a  Court  of  equity.     Ibid. 

6.  Where  the  sheriff,  in  answer  to  a  rule  requiring  him 
to  show  cause  why  he  should  not  pay  over  to  the  plain- 
tiff in  mortgage  Ji,  fa.  the  proceeds  of  the  sale  of  the 
mortgaged  property,  set  up  that  he  had  been  notified 
by  the  Ordinary  that  said  property  had  been  set  apart 
to  the  defendant  in  fi.  fa.  as  a  homestead,  and  requir- 
ed to  pay  over  said  fund  to  him,  the  Ordinary,  and  the 
sheriff  submitted  the  question  to  the  Court,  to  whom 
the  money  should  be  paid,  it  was  not  error  to  discharge 
the  rule.     Collier  V9.  Adkina 503 

7.  Where  the  application  for  a  homestead  in  the  mort- 
gaged property  was  filed  on  December  14th,  1868,  and 
on  the  same  day  the  Ordinary  passed  an  order  allow- 
ing the  same,  under  the  7th  section  of  the  Homestead 
Act  of  1863,  no  notice  of  the  application  having  been 
given  by  published  citation  or  otherwise,  it  was  error 
in  the  Court  to  order  the  fund  to  be  taken  from  the 
mortgage  fi,  fa,  and  paid  over  to  the  Ordinary  for  the 
benefit  of  the  homestead,  without  notice  to  the  plain- 
tiff, and  without  his  having  an  opportunity  to  contest 
the  right  of  the  applicant  to  the  homestead.    Ibid^ 
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8.  The  applicant  for  a  homestead  exemption,  in  all  cases, 
under  the  Constitution  and  the  provisions  of  the  Act 
of  1868,  should  give  the  notice,  as  required  hj  the  3d 
section  of  the  Act,  as  well  in  applications  under  the 
7th  section  as  under  any  other  section*     Ibid. 

9.  A  homestead  laid  off  under  the  judgment  of  the  Or^ 
dinary  does  not  carry  with  it  the .  crop  then  growing 
upon  the  land,  to  the  exclusion  of  a  lien  granted  by 
the  husband  on  his  then  growing  crop.  Clemenie  vs. 
Lee  &  FuUon 625 

10.  The  homestead  provision  of  the  Constitution  of  1868 
is  intended  to  secure  from  the  property  of  the  head  of 
the  family  a  provision  for  the  support  of  the  &mily, 
and  when  a  homestead  was  laid  on  to  and  for  the  use 
of  his  family,  which,  at  the  time,  consisted  of  his  wife 
only,  and  the  husband  and  wife  both  die,  leaving  no 
family  but  adult  children,  the  homestead  reverts  to  the 
estate  of  the  husband,  and  is  subject  to  debts  as  other 
property.     Heard  vs.  Downer  et  al 629 

11.  The  7th  section  of  the  Act  of  1868  is  to  be  construed 
in  the  light  of  the  Constitution  and  general  scope  of 
the  Homestead  Act,  and  the  words  therein  used,  to- 
wit:  "On  her  death  or  intermarriage  to  be  equally 
divided  between  the  children  of  the  former  marriage, 
are  not  to  be  understood  as  excluding  the  homestead 
on  the  death  or  intermarriage  of  the  wife,  from  remain- 
ing to  the  use  of  any  portion  of  the  family  .still  re- 
maining, or  if  no  family  remain,  from  the  debts  of  the 
person  out  of  whose  estate  it  was  taken.     Ibid. 

12.  Where,  upon  a  bill  filed  by  the  n^t  friends  of  minor 
children  to  enjoin  the  sale  of  certain  lands  and  person- 
alty, under  a  decree  before  rendered,  in  which  they 
claimed  an  interest  under  a  homestead  set  apart  to 
them,  and  as  heirs  of  their  deceased  mother,  counsel 
representing  said  next  friends  upon  the  hearing  of  the 
application  for  an  injunction,  consented  to  said  sale,  the 
guardian  of  said  minors  not  being  a  party  to  said  bill, 
and  saicr^nds  were  sold  to  a  purchaser,  who  the  bill 
alleged  bought  with  notice  of  the  claims  of  said  chil- 
dren, and  who  was  proceeding  to  take  passeasion  of 
the  land  then  held  by  the  guardian  of  said  minors  as 
their  homestead : 

Held^  Upon  a  bill  filed  by  the  guardian  of  said  minors, 
attacking  the  decree  under  which  the  sale  was  made, 
praying  that  said  purchaser  be  enjoined  from  taking 
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possession  of  said  property,  equity  will  restrain  such 
action  until  the  rights  of  said  minors  can  be  fully  de- 
termined upon  a  final  decree.     Colley^s.  Duncan 668 

13.  As  the  complainant  only  asserts  the  rights  of  his 
wards  to  a  specified  portion  of  the  lands  aijd  person- 
alty, and  to  a  proportion  of  the  rent  in  the  hands  of 
the  tenant  in  possession  of  said  homestead,  the  injunc- 
tion should  be  modified  accordingly.     Ibid. 

HUSBAND  AND  WIFE. 

1.  The  Act  of  1870,  in  relation  to  temporary  alimony, 
whilst  it  authorizes  the  minor  children,  when  in  the 
custody  of  the  wife,  to  be  included  in  the  alimony 
granted,  does  not  change  the  rule  which  authorizes  the 
Judge  to  look  into  all  the  facts  and  circumstances,  and 
grant  or  refuse  the  alimony  at  his  discretion.  In  this 
case,  we  <Jo  not  think,  under  all  the  circiynstances,  that 
the  Judge  acted  contrary  to  a  sound  discretion  in  re- 
fusing the  alimony  as  to  either  the  wife  or  minor  chil- 
dren.    Hill  VB.  mi 332 

2.  The  2d  section  of  the  Act  of  1860  requires  that  there 
shall  be  two  witnesses  to  an  instrument  executed  by 
the  wife,  relinquishing  her  rights  to  land  conveyed  by 

her  husband.    Seabrook,  admry  et  al.  vs.  Brady ^  admW.  650 

3.  In  a  suit  by  an  administrator  de  bonis  non  to  recover 
property  of  the  intestate,  sold  by  his  predecessor  as  his 
own,  upon  which  there  is  a  charge  in  fiivor  of  the  lat- 
ter's  wife,  which  the  defendants  claim  she  has  relin- 
quished, the  wife  is  a  competent  witness,  notwithstand- 
ing the  death  of  the  husband.     Ibid, 

4.  Prior  to  the  Act  of  1866,  the  real  estate  belonging  to 
the  wife,  on  her  marriage,  vested  in  and  passed  to  the 
liusband  in  the  same^  manner  as  personal  property. 
Cainet  al.  vs.  Furlow  et  al. 674 

5.  The  husband  being  still  in  life,  the  statute  of  limita- 
tions ran  against  him  from  the  time  his  title  accrued, 
and  he  bein^  barred,  his  wife  can  stand  in  no  better 
position.     loid. 

IGNORANCE  OF  LAW.    See  Equity,  8. 

ILLEGALITY. 

1.  ^Vlien  an  affidavit  of  illegality  was  pending  at  the 
passage^f  the  Relief  Act  of  October  13th|  1870,  and 
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soon  aft^r  the  passage  of  that  Act  the  affidavit  of  pay- 
ment of  the  taxes  was  attached  by  the  plaintiff  in  ex- 
ecution to  the  fi»  fa,  and  filed  in  office,  and  the  case 
was  regularly  called  at  the  succeeding  March  term  of 
the  Court,  up  to  which  time  no  counter-affidavit  to  the 
affidavit  of  the  payment  of  taxes  had  been  filed  by  the 
defendant,  nor  was  any  evidence  offered  by  him  in  sup- 
port of  his  affidavit  of  illegality,  whereupon  the  ille- 
gality was  on  motion  dismissed,  it  is  too  late  then  for 
him  again  to  arrest  the  plaintiff's  execution  by  filing 
the  counter-affidavit  provided  for  in  the  fifth  section 
of  the  Relief  Act  of.  1870.    Analey  vs.  Wilson 280 

2.  Equity  having  acquired  jurisdiction,  will  retain  it. 
Hence,  if  an  affidavit  of  illegality  be  tendered  to  the 
sheriff,  which  he  refuses,  and  the  defendant  in  Jl,  fa, 
then  files  his  bill  praying  an  injunction  of  the  levy 
and  sale,  which  ^s  granted,  it  is  error  in  the  Court  to 
dissolve  the  injunction  on  the  ground  that  the  sheriff 
afterwards  returned  the  illegality  to  the  Court  New- 
ton Manufacturing  Co,  et  al.  vs.  White 400 

3.  Aft;er  granting  an  injunction,  the  Court  should  not 
dissolve ,  it,  even  in  term  time,  unless  the  motion  to 
do  so  is  put  on  the  motion  docket  and  reasonable  notice 
given  to  complainants.  What  is  reasonable  noticei 
will  be  judged  of  by  the  Court.     Ibid. 

4.  Where  an  execution,  i&sued  on  a  judgment  obtained 
upon  a  contract  made  before  June,  1865,  is  levied  on 
land,  and  defendant  makes  an  affidavit  of  ill^ality  on 
the  ground  that  no  tax  affidavit  is  attached  (o  the  fi. 
fa.y  which  is  met  by  a  counter-affidavit  that  the  pur- 
chase of  the  land  levied  on  by  defendant  from  plain- 
tiff was  the  foundation  of  the  debt,  and  that  defendant 
is  still  in  possession  of  the  land,  an  amendment  of  the 
defendant  s  affidavit,  stating  that  the  land  has  been  set 
aside  to  him  as  a  homest.ead,  and  that  the  plaintiff 
appeared  before  the  Ordinary  and  objected  to  the  grant- 
ing of  the  homestead  on  the  same  ground  now  pre- 
sented as  an  excuse  for  not  filing  the  tax  affidavit,  which 
objection  was  overruled,  and  that  the  question  is,  there- 
fore, rea  adjudicaJta  between  them,  raises  an  issue  as  to 
whether  the  question  was  adjudicated  or  not,  which 
should  have  been  regularly  tried.  Patterson  t?«.  Wal- 
lace 452 

5.  Where,  at  the  judgment  term,  an  order  was  giynted 
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by  the  Court,  allowing  the  defendant  ten  days,  within 
which  to  raake  a  motion  for  a  new  trial  at  Chambers, 
and  the  plaintiff  and  defendant  failed  to  agree  upon 
the  evidence,  and  no  application  was  made  to  the  Jadge 
within  the  time  limited  to  sanction  the  brief  of  the 
evidence,  or  to  make  the  motion  for  a  new  trial  in  pur- 
suance with  the  order,'  an  affidavit  of  ill^ality  setting 
up  that  the  motion  for  a  new  trial  was  still  pending, 
was  properly  dismissed.     Sviiih  vs.  Brown 570 

JNDICTMENT.    See  Chimirwl  Law,  16,  17. 

INDORSEMENT. 

1.  Where  a  judgment  was  obtained  against  the  makers  of 
a  promissory  note,  and  one  of  them  appealed  to  a  spe- 
cial jury,  giving  bond  and  new  security  for  the  event- 
ual condemnation  money,  and,  pending  the  appeal,  a 
suit  was  brought,  and  judgment  obtained  against  the 
indorser,  and  after  this,  the  plaintiff  dismisses  the  suit 
pending  on  the  appeal  against  the  maker : 

Held^  That  on  a  bill  filed  by  the  indorser  to  enjoin  the 
judgment  against  him,  alleging  these  facts  and  claim- 
ing to  be  discharged  by  this  act  of  the  plaintiff  in  dis- 
missing the  suit  on  the  appeal,  and  thus  losing  the  lien 
of  the  first  judgment,  and  the  security  on  the  appeal, 
it  was  error  in  the  Judge  not  to  grant  the  injunction 
until  the  hearing,  the  answer  not  denying  the  facts  ex- 
cept by  hearsay,  and,  in  effect,  admitting  that  the  suit 
bad  been  dismissed.     Levyis  vs.  Armstrong,  adm'r,  d  al  289 

2.  When,  in  a  suit  on  the  indorsement  of  a  promissory 
note,  the  defendant  pleaded  that  he  had  given  to  the 
agent  of  the  plaintiff  notice  to  sue  the  note,  and  that 
suit  had  not  been  brought  within  three  months,  and  it 
became  necessary  for  the  defendant  to  go  into  the  con- 
tents of  the  writt/cn  notice : 

Seldy  That  application  to  the  agent  and  a  denial  by  him 
of  the  custody  of  the  paper  is  not  sufficient  to  allow 
parol  evidence  of  such  contents.  Prima  fade,  the 
agent  is  presumed  to  have  sent  the  paper  to  his  prin- 
cipal, and  he  being  the  plaintiff,  was  entitled  to  notice 
to  produce  it.     Lathrop  &  Company  vs.  Mitchell, 610 

INJUNCTION. 

1.  "Where  a  judgment  was  obtained  against  the  makers 
of  a  promissory  note,  and  one  of  them  appealed  to  a 
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special  jurj^  giving  bond  and  new  security  for  the  event- 
ual oondemnation  money,  and  pending  the  appeal  a 
suit  was  brought,. and  judgment  obtained  against  the 
indorser,  and  after  this  the  plaintiff  dismisses  the  suit 
pending  on  the  appeal  against  the  maker : 
Heldy  That  on  a  bill  filed  by  the  indorser  to  enjoin  the 
judgment  a^inst  him,  ailing  these  &ctB  and  claim- 
ing to  be  discharged  by  this  act  of  the  plaintiff,  in  dis- 
missing the  suit  on  the  appeal,  and  tnus  losing  the 
lien  of  the  first  judgment,  and  the  security  on  the  ap- 
peal, it  was  error  in  the  Judge  not  to  grant  the  injunc- 
tion until  the  hearing,  the  answer  not  denying  the  facts 
except  by  hearsay,  and  in  effect  admitting  that  the  suit 
had  been  dismissed.     Levyi^  vs.  Armstrong ^  adm\  el  aL  289 

2.  The  discretion  of  the  Court  below  in  granting  or  re- 
fusing an  injunction  will  not  be  interferred  with,  unless 
it  has  been  manifestly  abused.  In  this  case,  the  rem- 
edy of  the  complainant  for  the  grievances  complained 

of,  is  ample  at  law.     Lmory  vs.  Williams^  adm^r^ 387 

3.  Equity  having  acquired  jurisdiction,  will  retain  it. 
Hence,  if  an  affidavit  of  illegality  be  tendered  to  the 
sheriff,  Which  he  refiises,  and  the  defendant  in  fi.  fa. 
then  files  his  bill  praying  an  injunction  of  the  levy  and 
sale,  which  is  granted,  it  is  error  in  the  Court  to  dis- 
solve the  injunction  on  the  ground  that  the  ^5heriff 
afterwards  returned  the  illegality  to  the  Court.  Newton 
Manufacturing  Co,  d  al.  vs.  White 400 

4.  After  granting  an  injunction,  the  Court  should  not 
dissolve  it,  even  in  terra  time,  unless  the  motion  to  do 
so  is  put  on  the  motion  docket  and  reasonable  notice 
given  to  complainants.  What  is  reasonable  notice,  will 
be  judged  of  by  the  Court.     Ibid. 

5.  A  homestead  having  been  set  apart  whilst  the  estate 
of  a  creditor  of  the  applicant  had  no  legal  representa- 
tive, and  executions  in  favor  of  said  estate  were,  after 
the  appointment  of  an  administrator,  levied  upon  the 
property  so  set  apart,  equity  will  enjoin  said  executions 
until  the  case  can  be  fully  heard  upon  its  merits,  and 
a  final  decree  rendered.    Brown,  advdr,  ettiLvs.  Thom^ 

ton 474 

6.  As  the  estate  of  the  creditor  had  no  representative  to 
file  objections  ^t  the  time  the  homestead  was  set  apart, 
the  legal  representative  may  attack  the  judgraeot  al- 
lowing the  homestead  for  fraud,  and  also  may  sbovr 
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that  the  applicant  was  not  entitled  to  it^  under  the  law^ 
as  against  his  rights  as  such  representative,  and  the 
proper  forum  to  do  this  is  in  a  Clourt  of  equity.  Ibid, 

7.  As  a  general  rule,  a  Court  of  equity  will  not  interfere 
at  the  instance  of  a  general  creditor  before  judgment, 
to  set  aside  a  conveyance  of  property  alleged  to  have 
been  made  for  the  purpose  of  defrauding  creditors,  and 
to  restrain  by  injunction  and  the  appointment  of  a  re- 
ceiver the  further  disposition  of  the  same.   Oberholaer 

&  Keefer  et  al,  V8.  Greenfield  et  al 630 

8.  It  would  require  a  very  strong  case  to  authorize  the 
Supreme  Court  to  control  and  set  aside  the  judgment 
of  the  Chancellor  granting  or  refusing  an  injunction. 
Ibid. 

9.  If  there  be  a  conflict  of  evidence  upon  the  facts,  this 
,     Court  will  not,  except  in  a  very  strong  case,  control  the 

discretion  of  the  Circuit  Judge  in  granting  or  refusing 
an  injunction  until  the  hearing.  Board  of  County 
Commissioners  et  aL  vs,  Humphrey 565 

10.  A  defendant  in  a  mortgage  fi,  fa.y  issued  on  a  fore- 
closure of  a  mortgage  on  personal  property,  who  de- 
sires to  contest  the  amount  due  on  the  grounds  there  is 
usury  in  the  debt,  and  that  he  is  entitled  to  have  the 
claim  reduced  or  decreed  to  be  satisfied  and  paid,  from 
the  fact  that  he  had  leased  to  his  creditors,  (plaintiffs 
in  fi,  fa,)  a  plantation  to  be  cultivated  by  them  for 
one  year  in  farmer-like  style,  and  they  were  to  apply  the 
net  proceeds  thereof  to  the  payment  of  said  debt,  and 
that  by  reason  of  their  ^ross  mismanagement  a  small 
crop  was  made,  and  he  thereby  damaged  to  an  amount 
greater  than  his  debt,  has  a  complete  remedy  in  the 
provisions  of  sections  3899  and  3900  of  the  Revised 
Code,  and  he  cannot  resort  to  a  Court  of  equity,  for  an 
injunction  to  prevent  a  levy  or  for  the  appointment  of 
a  receiver  to  take  charge  of  the  plantation,  etc.,  and 
for  relief  on  account  of  said  grounds  of  defense,  unless 
for  special  reasons  shown,  such  as  the  insolvency,  non- 
residence,  etc.,  of  his  creditors.  No  such  facts  are  al- 
leged in  this  case.  Alston  vs,  Wheatley  &  Company 
etal 646 

11.  Even  in  cases  where  the  bill  charges  fraud,  if  the 
Judge  be  satisfied,  from  the  answer  or  exhibits,  or  by 
affidavits,  that  the  equity  of  the  bill  is  disposed  of, 
and  dissolve  or  refuse  an  injunction,  this  Court  will 
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not  reverse  the  judgment,  unless  it  appear  that  the 
Judge  has  erred  on  some  question  of  law,  or  is  groaslj 
mistaken  in  his  judgment  on  the  &ct8.  Sckcefar  & 
Company  vs.  HunneweUA  Company 660 

12.  Where,  upon  a  bill  filed  by  the  next  friends  of 
minor  children  to  enjoin  the  sale  of  certain  lands  and 
personalty  under  a  decree  before  rendered,  in  which 
they  claimed  an  interest  under  a  homestead  set  apart 
to  them,  and  as  heirs  of  their  deceased  mother,  counsel 
representing  said  next  friends  upon  the  hearing  of  the 
application  for  an  injunction,  consented  to  said  sale, 
the  guardian  of  said  minors  not  being  a  party  to  said 
bill,  and  said  lands  were  sold  to  a  purchaser,  who  the 
bill  alleged  bought  with  notice  of  the  claims  of  said 
children,  and  who  was  proceeding  to  take  possession 
of  the  land  then  held  by  the  guardian  of  said  minors 
as  their  homestead : 

Held,  Upou  a  bill  filed  by  the  guardian  of  said  minors 
attacking  the  decree  under  which  the  sale  was  made, 
praying  that  said  purchaser  be  enjoined  from  taking 
possessidn  of  said  property,  equity  will  restrain  sacn 
action  until  the  rights  of  said  minors  can  be  fully  de- 
termined upon  a  final  decree.     Oolley  ve.  Duncan 668 

13.  As  the  complainant  only  asserts  the  rights  of  his 
wards  to  a  specified  portion  of  the  lauds  and  person- 
alty, and  to  a  proportion  of  the  rent  in  the  hands  of 
the  tenant  in  possession  of  said  homestead,  the  injunc- 
tion should  be  modified  accordingly.    Ibid. 

INSANITY. 

1.  When,  on  the  trial  of  a  caveat  to  a  will,  one  of  the 
grounds  of  the  caveat  was  the  insanity  of  the  testator, 
at  the  time  of  the  making  of  the  will,  and  another  of 
the  grounds  was  monomania,  and  that  the  will  was  the 
result  of  the  monomania : 

Held,  That  when  the  Judge  was  requested  by  the  cav- 
eators to  charge  the  jury  that "  the  test  of  in8anit7 
was  delusion — the  belief  in  the  existence  of  that  which 
does  not  exist,  as,  for  instance,  the  belief  of  a  man  of 
large  means  that  be  has  not  the  means  to  buy  the  com- 
mon necessaries  of  life,  and  medicines  prescribed  by 
his  physician,"  and  the  Judge  refused  to  charge  in  the 
language  requested,  but  said,  '^  that  such  delusion 
one  of  me  evidences,  but  was  not  conclusive."  This 
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not  error ;  it  was  not  proper  for  the  Conrt  to  select  out 
any  particular  instance  of  delusion^  and  charge  the 
jury  that  it  was  a  test  of  insanity.  Gardner  et  aL  vs. 
Lamback,  ea^r 13 

2.  When  the  Judge  was  asked  to  charge  the  jury,  "that 
in  order  that  a  delusion  should  be  such  as  to  invalidate 
a  willy  it  is  not  necessary  it  should  be  a  delusion  as  to 
the  persons  to  be  affected  by  the  will ;  it  is  sufficient  if 
the  delusion  be  such  as  to  affect  the  subject  matter  to 
be  disposed  of  by  the  will/'  and  the  Judge  refused  to 
cliarge  in  the  language  requested,  but  did  charge,  'Hhat 
if  the  testator  was  a  monomaniac,  it  must  appear  that 
the  will  is  not  in  any  way  the  result  of,  or  connected 
with  that  monomania,  and  that  the  will  does  speak  the 
wishes  of  the  testator  at  the  date  thereof,  unbiased  by 
the  disease  with  which  he  is  afflicted : " 

Held,  That  the  language  requested,  to-wit:  "It  is  suffi- 
cient if  the  delusion  be  such  as  affected  the  subject  mat- 
ter to  be  disposed  of"  was  such  as  was  calculated  to 
mislead  the  jury,  and  that  the  charge  as  given  by  the 
Judge  was  proper  direction  as  to  the  law  upon  the 
point  requested.     Ibid, 

3.  It  was  not  improper  for  the  Judge  to  refuse  to  charge 
as  reauested,  that  certain  specified  acts  of  the  testator 
woula,  if  proven,  be  strong  evidence  of  insanity.  It 
was  for  the  jury,  and  not  the  Judge,  to  determine  as 
to  the  weight  of  any  particular  proof.     Ibid. 

4.  It  was  not  error  in  the  Court  to  charge  the  jury,  "that 
a  testator  may,  by  his  will,  make  any  disposition  of  his 
property  that  he  chooses,  not  contrary  to  law,  and  that 
it  is  not  contrary  to  law,  nor  to  the  public  policy  of  the 
the  State  for  a  testator  to  give  more  of  his  property  to 
one  child  than  to  others."     Ibid, 

5.  It  was  not  error  in  the  Court  to  charge  the  jury  that 
the  words  "not  of  sound  and  disposing  mind,"  are  le- 
gal terms  and  import  a  total  deprivation  of  reason, 
such  charge  having  been  requested  in  writing  by  the 
executor,  and  the  record  showing  that  one  of  the  grounds 
of  the  caveat  was  insanity  generally,  and  it  further  ap- 
pearing that  the  Court  instructed  the  jury  properly  as 
to  the  law  of  partial  insanity,  to-wit:  "  that  if  the  tes- 
tator was  partially  insane,  and  the  will  was  in  any  way 
the  effect  or  result  of  that  insanity,  it  was  void."    Ibid, 

6.  A  new  trial  will  not  be  granted  on  the  ground  of 

Vol.  ziTii.  4S. 
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newly  discovered  testimony,  if  said  newly  discovered 
testimony  be  cumulative  only,  and  when  there  was  a 
trial  on  an  issue  of  insanity  and  of  partial  insanity, 
and  much  evidence  and  many  circumstances  of  the 
testator's  acts,  and  conversations  bearing  on  the  ques- 
tion were  introduced  as  evidence : 
Heldy  That  new  facts  and  circumstances  bearing  on  the 
same  point  are  only  cumulative  testimony,  and  do  not 
authorize  a  new  trial.     Ibid. 

7.  A  lunatic  who  has  no  guardian  is  within  the  eqnity  of 
the  14th  section  of  the  Relief  Act  of  1870 ;  and  where 
a  suit  is  brought  in  the  name  of  the  lunatic  by  next 
friend,  on  a  contract  made  before  June,  1865,  no  affi- 
davit of  the  payment  of  taxes  need  be  filed.     Wikon 

vs.  Ansley 278 

8.  Whether  a  certiorari  will  lie  to  review  the  proceed- 
ings before  a  jury,  called  under  section  4572  of  the 
Revised  Code,  to  inquire  into  the  sanity  of  a  prisoner 
who  has  been  convicted  and  sentenced  to  death,  and 
who  is  claimed  to  have  become  insane  after  conviction. 
Quaere?    Spann  vs.  The  State 549 

9.  On  an  inquisition  to  inquire  into  the  sanity  of  a  man 
convicted  of  murder  and  sentenced  to  be  hanged,  and 
who  is  claimed  to  have  become  insane  after  the  convic- 
tion, evidence  of  the  insanity  of  the  prisoner  at  differ- 
ent times  before  the  conviction,  is  only  l^itimate  evi- 
dence as  explanatory  and  illustrative  of  insane  acts, 
etc.,  since  the  conviction,  and  unless  such  acts,  or  some 
apparent  insanity  be  proven,  the  evidence  of  acts  and 
conditions  of  mind  before  conviction  were  properly 
rejected.     Ibid. 

10.  The  insanity  which  the  law  recognizes  as  an  excuse 
for  crime  must  be  such  as  dethrones  reason  and  incapa- 
citates an  individual  from  distinguishing  between  right 
and  wrong.     Ibid. 

INSOLVENT. 
See  Debtor  and  Creditor ^  1^  2,  3,  4,  8. 

INTEREST. 

Physicians  keeping  accounts,  which,  by  custom,  become 
due  at  the  end  of  the  year,  are  entitled  to  interest  on 
their  accounts  from  the  end  of  the  year,    Th^  oome 
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within  the  equity  of  section  2031  of  the  Code,  if  not 
fairly  within  its  very  terms.     Woodfield  V8,  Colzey 121 

JUDGMENT. 

1.  The  purchaser  of  real  estate  from  a  defendant,  pend- 
ing an  appeal  from  the  first  verdict  and  judgment 
thereon,  is  not  protected  as  a  bona  ^e  purchaser,  un- 
der the  provisions  of  the  3525th  section  of  the  Revised 
Code,  when  such  purchaser  has  been  in  possession  of 
the  property  for  four  years  from  the  date  of  the  judg- 
ment on  the  first  verdict,  but  not  for  four  years  from 
the  date  of  the  final  judgment  on  the  appeal  trial. 
Garner  et  al.  vs.  Gibba 97 

2.  A  judgment  upon  an  award  should  follow  the  award, 
and  where  that  provides  that  "  the  cost  of  this  award 
and  of  the  needful  proceedings  to  make  it  the  judg- 
ment of  the  Court  shall  be  equally  borne  in  equal  de- 
gree by  each  and  every  party  hereto,  including  just 
compensation  to  the  arbitrators,  to  be  set  forth  in  the 
order  making  the  award  the  judgment  of  the  Court," 
the  judgment  should  be  against  each  party  to  the  sub- 
mission for  his  aliquot  proportion  of  the  expenses  and 
no  more,  and  not  a^inst  a  portion  of  the  parties  for 
the  whole  cost.  Where  there  were  four  parties  to  the 
submission,  under  such  an  award,  and  the  sum  of 
$140  00  18  fixed  by  the  order  of  the  Court  as  the  com- 
pensation of  the  arbitrators,  each  party  is  liable  for 
$35  00,  and  no  more.     Miller  et  al.  vs.  Fisk 270 

3.  When  a  judgment  was  obtained  on  the  1st  of  April, 
1861,  but  no  execution  was  issued  thereon  until  Jan- 
uary 4,  1869 : 

Seldy  That  the  judgment  was  not  a  satisfied,  but  a  dor- 
mant judgment,  and  it  was  error  in  the  Court  to  dis- 
miss a  soire  facias  to  revive  the  same  as  a  dormant 
judgment.     Black  vs.  Burton •  362 

4.  So  fiir  as  the  Act  of  1856,  generally  known  as  Cone's 
Act,  provides  that  a  judgment  upon  which  no  execu- 
tion has  issued,  within  seven  years  from  its  date,  or 
upon  which  execution,  if  issued,  no  return  is  made  in 
seven  years,  shall,  as  between  the  parties  thereto,  be 
presumed  satisfied,  said  Act  is  a  statute  of  limitations 
and  was  suspended  by  the  several  Acts  passed  from 
1861  to  1865,  suspending  the  statutes  of  limitations. 
Ibid, 
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6.  As  the  estate  of  the  creditor  had  no  representative  to 
file  objections  at  the  time  the  homestead  was  set  apar(, 
the  legal  representative  may  attack  the  judgment  al- 
lowing the  nomestead,  for  fraud,  and  also  may  show 
that  the  applicant  was  not  entitled  to  it,  under  the  law, 
as  against  his  rights  as  such  representative,  and  the 
proper  forum  to  do  this  is  in  a  Court  of  equity.  Brown, 
adm'r,  et  aL  V8.  Thornton 474 

6.  Even  though  a  judgment  be  void,  the  party  against 
whom  it  exists  has  the  right  to  have  it  set  aside,  and 
thus  clear  away  any  cloud  that  it  may  cast  upon  his 
right  to  alienate  his  pro[ierty,  so  long  as  it  remains  of 
record  against  him.     Crane,  adm\  vs.  Barry 476 

7.  By  the  common  law,  and  by  the  laws  of  this  State,  pre- 
vious to  1822,  a  judgment  upon  which.no  action  of 
any  kind  was  taken  for  twenty  years,  was  presumed  to 

be  satisfied.     Willingham  et  al,  va.  Long  et  a/.,  earV«....  640 

8.  When*  a  suit  was  brought  against  A  on  an  open  ac- 
count for  moneys  advanced  to  B,  which  it  was  claimed 
A  was  liable  to  pay,  and  a  verdict  was  had  in  favor  of 
the  defendant,  and  subsequently  the  plaintiff  in  the 
suit  brought  another  action  against  A  for  the  same 
moneys,  charging  that  he  was  liable  to  pay  them,  by 
reason  of  his  fraud  and  deceit  practiced  on  the  plain- 
tiff, and  A  pleaded  the  former  judgment  in  bar,  and 
on  the  trial  the  same  evidence  and  no  other  was  offered 
as  had  been  used  in  the  other  case : 

Meld,  That  it  was  not  error  in  the  Judge  to  chai^  the 
jury  that  if  they  believed  the  cause  of  action  now  sued 
on  was  the  same  transaction  as  was  investigated  in  the 
former  trial  they  ouglit  to  find  for  the  defendant.  Dun- 
can &  Johnstoji  vs,  Stokes • 593 

9.  Where  the  defendant  moved  to  open  a  judgment 
against  him,  so  as  to  enable  him  to  take  the  benefit  of 
the  Relief  Act  of  1868,  which  motion  was  overruled, 
he  is  not  thereby  estopped  from  moving  to  set  aside 
the  judgment,  on  the  ground  that  he  had  never  been 
served  with  the  petition  and  process  on  which  the  judg- 
ment was  founded.     Crim  vs.  Crawford,  adm^x ••.  628 

10.  Where,  under  a  decision  of  this  Court,  a  parly  has 
an  obligation  for  the  conveyance  of  land,  which  a  Court 
of  equily  will  enforce,  arising  out  of  the  compromise 
of  litigation  in  reference  thereto,  such  claim  would  not 
prevail  as  against  a  bona  fide  purchaser  from  the  own^ 
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directly,  or  under  a  judgment  against  him.     SeoArook, 
admWy  d  al,  vs.  Brady,  adm'r 650 

JUDICIAL  SALES. 

1.  Courts  of  Ordinary  are  Courts  of  original,  exclusive 
and  general  jurisdiction  of  the  sale  and  disposition  of 
the  real  property  belonging  to,  and  the  distribution  of, 
deceased  persons'  estates.     Davie  vs.  McDaniel 196 

2.  The  order  of  the  Court  of  Ordinary  granting  leave  to 
an  administrator  to  sell  the  lands  belonging  to  the  es- 
tate he  represents  is  his  authority  for  so  doing.  The 
authority  being  shown,  the  law  "presumes  the  Court 
of  Ordinary  required  all  the  law  requires  to  have  been 
done,  before  granting  the  order  to  sell,  and  we  will  not 
go  behind  that  judgment:"  4  Ga.,  154,  Warner,  J,, 
delivering  the  opinion.  "The  order  to  sell  being  a 
judgment  of  a  Court  orcomiietent  jurisdiction  imports, 
legally,  a  necessity  for  the  sale,  and  such  judgment  can- 
not be  attacked  and  set  aside  collaterally.  It  is  not 
only  leave  to  sell,  but  it  is  a  judgment  of  the  Court, 
that  such  sale  will  be  for  the  benefit  of  the  heirs  and 
creditors  of  the  estate.  In  favor  of  this  judgment  we 
are  to  presume  the  Court  did  its  duty :  7  Ga.,  562, 
NiSBBT,  J.     Ibid. 

3.  An  order  "to  sell  the  lands  belonging  to  the  estate" 
of  the  deceased  is  not  void  because  it  does  not  specify 
more  definitely  the  lauds  onlered  to  be  sold :  4  Gra., 
152;  Code,  section  4,  paragraph  6.  Such  an  order 
need  contain  nothing  more  than  leave  to  sell,  and  a 
description  of  the  land.  Section  4044  of  the  Code  does 
not  apply  to  it,  but  only  to  those  cases  where  a  copy  of 
the  application  to  the  Ordinary,  together  with  notice  of 
the  time  of  hearing  is  required  by  law,  or  in  the  judg- 
ment of  the  Ordinary,  to  be  served  by  the  sheriff,  or 
some  lawful  officer,  upon  the  party  or  parties  to  be  no- 
tified.    Ibid. 

4.  A  recital  in  an  administrator's  deed  of  a  compliance 
with  all  the  requisites  of  the  law  ne6essary  to  be  done 
after  the  order  of  sale  is  granted,  is  prima  facie  evi- 
dence that  those  requisites  were  complied  with:  4  Gra., 
155-6.    Ilnd. 

5.  A  failure  of  a  purchaser  at  administrator's  sale  to 
record  his  deed  within  twelve  months  from  its  date, 
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doos  not  postix)ne  his  rights  to  those  of  a  judgment 
creditor  who  obtains  judgment  before  record.     Ibid. 

6.  Purchasers  at  administrators'  sale  are  not  responsible 
for  any  dereliction  of  duty  on  the  part  of  the  admin- 
istrator^ provided  there  is  an  apparently  substantial 
compliance  with  the  requirements  of  the  law  upon 
the  subject  of  administrators'  sales,  and  no  bod  iaith 
on  the  part  of  the  piirehaser.     Ibi(L 

7.  Where  land  is  sold,  with  none  of  the  purchase  money 
paid,  bond  for  titles  given  and  notes,  payable  at  differ- 
ent periods,  taken  for  the  purehase  money ;  judgment 
obtained  by  the  vendor  on  the  first  notes  after  they  fell 
due,  upon  non-payment ;  the  land  levied  on  under  such 
judgment ;  after  the  levy,  and  a  day  or  two  before  sale, 
a  deed  filed  in  the  clerk's  office,  under  section  3604  of 
the  Code ;  the  land  sold  and  bought  by  the  vendor  who 
goes  into  possession,  and  some  time  afterwards  a  third 
person,  to  whom  the  vendee  had  mortgaged  it,  after  he 
obtained  his  bond  for  titles,  but  before  the  filing  and 
recording  of  the  deed,  forecloses  his  mortgage  and 
levies  on  the  land,  and  the  original  vendor  and  now 
holder  of  the  land,  under  the  sheriff's  sale,  claims  the 
property : 

Heldj  That  the  sale  of  the  land  was  void,  but  that  the 
lien  of  the  vendor  upon  the  land  for  the  purchase 
money  was  superior  to  the  claims  of  all  creditors  who 
gave  credit  before  the  filing  and  recording  of  the  deed, 
and  that  such  creditors  could  not  subject  the  land  to 
the  payment  of  their  debts  by  levy  and  sale,  the  filing 
and  recording  of  the  deed  for  the  purpose  contemplated 
by  the  statute,  not  being  such  a  conveyance  of  the  title 
to  the  defendant  as  to  give  them  any  claim  upon  it^  as 
against  the  vendor,  who  can  now  levy  and  subject  the 
property  to  the  payn&ent  of  the  purchase  money  by 
pursuing  the  mode  prescribed  by  the  statute.  HarvUl 
V8,  Lowe 214 

8.  Where  there  are  conflicting  claims  to  propertv,  and 
the  equities  of  the  respective  parlies  necessarily  de- 
pend upon  the  facts  which  may  be  proven  on  the  trial, 
it  is  right  and  proper  that  the  same  should  be  definite- 
ly settled  by  the  decree  of  the  Court  before  the  prop- 
erty is  sold,  so  that  it  may  bring  its  full  value,  and 
that  the  purchaser  may  know  what  he  purchases  at  the 
sale.     HalldaL  vs.  English 611 
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JURISDICTION. 

1.  Courts  of  Ordinary  are  Courts  of  original,  exclusive 
and  general  jurisdiction  of  the  sale  and  disposition  of 
the  real  property  belonging  to^  and  the  distribution  of, 
deceased  persons'  estates.     Davie  V8,  McDaniel 195 

2.  The  order  of  the  Court  of  Ordinary  granting  leave  to 
an  adminislrator  to  sell  the  lands  belonging  to  the  es- 
tate he  represents,  is  his  authority  for  so  doing.  The 
authority  being  shown,  the  law  "  presumes  the  Court 
of  Ordinary  required  all  the  law  requires  to  have  been 
done,  before  granting  the  order  to  sell,  and  we  will  not 
go  behind  that  iudgment :"  4  Georgia,  154,  Warner, 
J.,  delivering  tne  opinion.  "  The  order  to  sell  being 
a  judgment  of  a  Court  of  competent  jurisdiction,  im- 
ports, legally,  a  necessity  for  the  sale,  and  such  judg- 
ment cannot  be  attacked  and  set  aside  collaterally.  It 
is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the 
Court,  that  such  sale  will  be  for  the  benefit  of  the  heirs 
and  creditors  of  the  estate.  In  favor  of  this  judg- 
ment we  are  to  presume  the  Court  did  its  duty :"  7 
(ieorgia,  562,  Nesbit,  J.    Ibid. 

3.  An  order  "  to  sell  the  lands  belonging  to  the  estate  ^' 
of  the  deceased  is  not  void  because  it  does  not  specify 
more  definitely  the  lands  ordered  to  be  sold :  4  Greor- 
gia,  152 ;  Code,  section  4,  paragraph  6.  Such  an  order 
need  contain  nothing  more  than  leave  to  sell,  and  a  de- 
scription of  the  land.  Section  4044  of  the  Code  does 
not  apply  to  it,  but  only  to  those  cases  where  a  copy  of 
the  application  to  the  Ordinary,  together  with  notice 
of  the  time  of  hearing,  is  required  by  law,  or  in  the 
judgment  of  the  Ordinary,  to  be  served  by  the  sheriff, 
or  some  lawful  officer,  upon  the  party  or  parties  to  be 
notified.     Ibid, 

4.  Where  there  was  a  suit  pending  in  one  of  the  Supe- 
rior Courts  of  this  State,  against  a  citizen  of  this  State 
and  citizens  of  another  State,  and  the  non-resident 
moved  an  order  removing  the  cause  as  to  him  to  the 
Circuit  Court  of  the  United  States,  and  the  Circuit 
Court  refused  to  take  jurisdiction  of  the  case: 

Sddf  That  the  jurisdiction  of  the  Superior  Court  of  this 
State  was  not  divested,  and  it  was  not  error  in  the 
Judge  to  reinstate  the  case  on  the  docket.  Thaoher  & 
Co.  V8.  McWilliama iSc  Co 306 

5.  Where  a  motion  was  made  to  remove  a  case  to  the  Cir- 
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cuit  Coart  of  the  United  States  and  granted,  and  the 
Circuit  Court  refused  to  entertain  jurisdiction  of  the 
case,  and  the  same  was  ceinstated  in  the  State  Court; 
Heldf  That  a  new  motion  to  transfer,  no  new  &cts  being 
shown,  was  properly  overruled.    Ibi(JL 

6.  Where  the  Judge  of  the  City  Court  of  Atlanta  sentences 
a  prisoner  to  pay  a  fine,  or  to  four  months  in  the  chain- 
gang,  and  a  writ  of  habeas  corpus  is  sued  ont  before 
him,  after  the  prisoner  is  placed  on  the  chain-gang  in 
conformity  to  the  sentence,  to  inquire  into  the  l^ality 
of  the  detention,  and  the  prisoner  is  brought  before 
him  by  the  person  detaining  him,  the  Judge  of  the 
City  Court  has  jurisdiction  of  the  case,  notwithstand- 
ing the  prisoner  was  held  in  custody  without  Che  city 
limits,  and  only  brought  within  the  city  in  response 

to  the  writ.    JBroomhead  va.  Chisolm 390 

7.  A  Court  of  equity  having  obtained  jurisdiction  of  a 
cause,  will  retain  it  so  as  to  make  a  final  decree  as  to 
the  respective  rights  and  equities  of  the  parties,  and 
not  send  them  to  a  Court  of  law  where  the  remedy 
would  not  be  as  adequate  and  complete.    ffaU  et  aL 

vs.  English 511 

8.  A  Court  of  equity  and  a  Court  of  law  having  concur- 
rent jurisdiction,  'the  Court  first  taking  jurisdiction 
will  retain  it.     Ibid, 

JURY. 

1.  Whether  an  entry  in  pencil  on  a  note  as  follows:  "Re- 
ceived on  the  within  note  the  amount  of  my  cotton^  at 
twenty  cents  por  pound,  March  18th,  186 — ,"  not 
signed,  and  testified  by  one  of  the  witnesses  to  be  in 
the  same  handwriting  with  the  body  and  signature  of 
the  note,  was  a  credit,  or  simply  a  memorandum  from 
which  another  entry,  in  ink,  which  was  a  credit,  was 
made,  was  properly  submitted,  under  the  evidence  in 
this  case,  to  the  jury.  Jackson,  adnCry  t».  Jackson^ 
adm^x 99 

2.  A  Juror  who  married  the  widow  of  the  prosecntor's 
uncle  is  not,  on  that  account,  an  incompetent  juror. 
Oneal  vs.  The  State 229 

3.  A  juror,  who  is  a  cousin  of  one  of  the  defendants,  is 
incompetent  to  sit  on  the  trial  of  the  cause.  Rust  A 
Johnson  vs.  Shackleford  &  Company,... 638 
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4.  It  was  the  duty  of  the  Court,  where  the  defendant 
was  on  trial  for  the  burning  of  the  occupied  dwelling 
house  of  another,  to  have  cnarged  the  jury  that  they 
could,  by  their  verdict,  if  they  thought  proper  to  do 
so,  recommend  that  the  defendant  be  punished  by  im- 
prisonment in  the  penitentiary  for  life,  irrespective  of 
the  fact  whether  the  conviction  was  founded  on  cir- 
cumstantial evidence  or  not.     Stailings  vs.  The  State,,  572 

5.  Where  such  a  recommendation  is  made,  it  becomes  the 
duty  of  the  Court  to  commute  the  death  penalty  in  ac- 
cordance therewith.     Ibid. 

6.  In  a  criminal  cause,  after  a  jury  has  been  made  up, 
it  is  no  good  ground  to  quash  or  set  aside  the  panel, 
that  there  is  upon  it  one  incompetent  juryman,  or  that 
during  the  making  up  of  the  jury,  persons  were  put 
upon  the  prisoner,  as  proposed  jurymen,  whose  names 
were  not  on  the  legal  jury  list.  Eberhart  vs.  The 
Slate 698 

7.  Section  4588  of  Irwin's  Revised  Code,  providing  the 
mode  of  proceeding,  if  a  juror  be  by  newly  discov- 
ered evidence  found  to  be  incompetent,  after  the  jury 
is  made  up  and  before  the  trial,  applies  as  well  to  a 
case  where  the  State  objects  to  a  juror  as  to  an  objec- 
tion by  a  prisoner.     Ibid. 

8.  The  decison  of  the  Judge,  as  the  trior,  in  impanneling 
a  jury,  in  a  criminal  case,  upon  the  questions  of  fact, 
submitted  to  him  as  such  trior,  (as  for  instance,  as  to  the 
bias  of  a  juror)  is  final  and  cannot  be  the  ground  of  a 
motion  for  a  new.trial.     Ibid. 

9.  If,  during  a  criminal  trial,  the  jury  separate,  and  the 
Judge  of  his  own  motion,  take  notice  of  the  &ct  and 
proceed  by  examination  to  purge  the  jury,  and  the 
prisoner  and  his  counsel  say  nothing,  ana  make  no  ob- 
jection that  the  examination  is  incomplete,  he  cannot, 
after  verdict,  say  that  the  purgation  of  the  jury  was 
not  complete.     Ibid. 

LEGACY  AND  DEVISE. 

1.  When  the  executor  to  a  will  filed  a  bill  for  direction 
as  to  the  meaning  of  the  will  making  the  legatees  par- 
ties, and  it  appeared  that  the  testator  had,  by  his  will, 
made  the  following  dispositions :  1st.  He  had  provi- 
ded for  the  payment  of  his  debts.  2d.  He  had  di- 
rected that,  after  his  debts  were  paid,  his  executor 
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should  divide  his  whole  estate^  both  real  and  personal, 
into  nine  equal  shares  or  parts ;  each  of  his  eight  chil- 
dren, and  their  representatives,  to  have  one  equal  share, 
subject  to  the  drawbacks  and  refundings  atlerwards 
provided,  and  his  three  youngest  daughters  to  have 
the  ninth  share  extra.  3d.  His  will,  item  hy  item, 
then  provided  that  each  child  should  have  deducted 
from  his  portion  or  share  the  advancements  made  the 
child,  which  advancements  were  specially  mentioned 
and  their  value.  4th.  As  to  the  most  of  the  children, 
he,  item  by  item,  directed  that,  as  a  part  of  their  por- 
tion, they  should  take  certain  specified  property,  in 
some  cases  fixing  to  the  property  a  valuation  himself, 
and,  in  other  cases,  saying  that  it  should  be  valued  by 
appraisers.  5th.  As  to  one  child,  and  as  to  her  alone, 
after  saying  she  should  take,  as  part  of  her  portion, 
certain  eight  negroes,  at  a  fair  valuation,  he  adds, 
should  the  said  negroes,  at  a  fair  valuation,  amount  to 
more  than  her  just  portion,  she  shall  be  required  to  re- 
fund the  excess.  6th.  In  the  sixth  item,  he  directed 
that  his  son,  Iverson  6.,  take,  as  part  of  his  portion,  a 
negro  man,  Peter,  at  $1,200  00,  another  ijpan.  Green, 
at  a  fair  valuation,  and  that  he  take,  at  his  choice,  lot 
of  land  one  hundred  and  seventy-nine,  at  |1,000  00, 
or  lots  one  hundred  and  seventy-eight,  one  hundred 
and  seventy-nine,  one  hundred  and  sixty-five,  one  hun- 
dred and  sixty-six,  at  a  valuation.  7th.  He  directed 
that  all  of  his  lands,  not  herein  otherwise  disposed  of, 
should  be  sold  or  kept  together,  as  his  executors  should 
judge  best,  and  that  his  negroes,  not  otherwise  disposed 
of  or  mentioned,  should  be  divided  among  his  children 
according  to  the  terms  of  this  his  last  will,  and  that 
his  other  personal  property  should  be  sold  for  general 
distribution : 
Heldf  That,  taking  the  whole  of  the  will  together,'  it  was 
the  clear  intent  of  the  testator  to  divide  his  property 
equally  among  his  children,  except  that  he  gives  his 
three  youngest  daughters  one-ninth  of  the  whole,  ex- 
tra, of  an  equal  share.     Jordan  vs.  Miller,  ei^r,  et  aL..  346 

2.  None  of  the  property  donated  in  the  will  to  be  taken 
by  tlie  several  legatees  as  parts  of  their  portions  at  a 
fixed  price,  or  at  a  fair  valuation,  are  absolute  specific 
legacies,  but  are  dependent  upon  the  amount  coming 

*  to  each  on  a  division  of  the  whole  estate  into  nine 
parts,  as  provided  for  in  the  will,  and  if  the  property 
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pointed  out^  as  to  be  taken  by  any  one  legatee,  exceeds 
his  portion,  he  must  account  for  the  excess.     Ibid. 

3.  The  sixth  item  of  the  will,  as  to  the  property  to  be 
taken  by  Iverson  G.  Miller,  stands  on  the  same  foot- 
ing as  the  other  items,  to-wit :  he  takes  the  property 
there  mentioned  as  part  of  his  poiiion;  if  its  value 
exceeds  his  portion,  as  provided  by  the  seoond  item,  he 
inust  account  for  the  ovei*plus.     Ibid. 

4.  When  the  executor  had  permitted  one  of  the  legatees 
to  have  the  use  of  the  land  mentioned  in  the  will  as 
part  of  his  portion,  conditionally  upon  the  final  set- 
tlement, said  legatee  should  account  in  said  settlement 
for  the  use  of  said  land,  according  to  the  fitcts  and  the 
condition  of  the  estate.    Ibid. 

LABORER'S  LIEN.    See  Lien,  1,  3,  4. 

LIEN. 

1.  Where  it  does  not  appear  in  the  petition  for  oeriiorari 
that  the  execution  based  upon  a  laborers'  or  mechanics' 
lien,  foreclosed  before  a  Justice  of  the  Peace  of  a  dis- 
trict in  which  the  petitioner  did  not  reside,  was  not  to 
be  levied  upon  property  in  the  district  in  which  she 
resided,  or  that  she  had  filed  a  counter-affidavit,  as  re- 
quired by  section  1970  of  the  Code,  or  if  she  had  done 
so,  that  the  proceedings  would  not  have  been  returned, 
and  the  case  tried  in  the  district  of  her  residence,  it 
was  not  error  in  the  Judge  to  refuse  his  sanction. 
Cowart  V8.  Revere '. 9 

2.  Where  title  to  property  is  derived  from  an  award,  the 
arbitrators  have  a  lien  for  their  proportion  of  their  com- 
pensation due  by  the  person  to  whom  it  was  awarded, 
upon  the  property  so  awarded,  superior  to  a  mortgage 
executed  by  such  person  after  the  date  of  the  award, 
but  before  it  is  entered  on  the  minutes  of  the  Court. 
Miller  et  al.  vs.  Fisk 270 

3.  Where  a  laborer  who  claims  a  lien  on  the  property  of 
his  employer,  under  the  Act  of  1869,  undertakes  to 
foreclose  it  according  to  the  provisions  of  section  1969 
of  the  Co<je,  be  must  aver  in  his  affidavit  demand  for 
payment  of  the  sum  due  on  his  employer,  and  refusal 
by  the  latter  to  pay.  It  is  not  sufficient  to  aver  in 
genf^ral  terms  that  defendaint  refuses  to  pay.     Sheeley 

V8.  Fanderburk 287 
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4.  Laborers'  liens,  under  the  Constitution,  attach  from 
the  time  of  the  performance  of  the  labor.  Their  incep- 
tion is  not  postponed  until  foreclosure.    Oamp  &  Kemp 

et  al.  V8.  Mayer,  assignee,  et  al,.* 414 

5.  Whilst,  as  against  the  actual  bailor,  a  livery  stable 
keeper  has  a  lien  upon  an  article  of  property  deposited 
with  him  for  feed  or  storage,  for  his  whole  account 
against  the  depositor  in  the  line  of  the  livery  stable 
business,  yet,  if  the  depositor  be  not  the  true  owner  of 
the  particular  article  in  question,  or  if  there  be  a  prior 
legal  incumbrance  upon  it,  the  lien  of  the  stable  keeper 
is  only  good  against  the  true  owner  or  prior  incum- 
brancer upon  tne  article  for  the  expense  of  feeding  or 
taking  care  of  that  particular  article.    ColquUt  &  Bagffs 

VB.  Kirkman 555 

6.  The  lien  given  by  the  Act  of  1866  to  merchants  and 
factors  upon  growing  crops  for  provisions  and  commer- 
cial manures  furnished,  does  not  extend  to  a  case  where 
a  lien  is  claimed  for  money  advanced,  with  which  the 
planter  is  to  purchase  provisions  and  commerdal  sup- 
plies ;  and  a  note  given  for  money,  which  upon  its  face 
recites  that  the  money  is  to  be  used  to  purchase  provi- 
sions, does  not  create  a  debt  securable  by  the  lien  pro- 
vided for  by  said  Act.  SauMury,  Respeea  &  Cb.  tw. 
E(i8(m.    Same  vs.  Qny.    Same  vs.  Burton 617 

7.  The  remedy  provided  in  section  1970  of  the  Code, 
whereby  a  creditor  may  contest  the  existence  of  a  lien 
of  a  certain  class  upon  the  property  of  his  debtor,  is 
cumulative  and  intended  to  point  out  a  mode  in  which 
an  issue  may  be  made  and  brought  into  Court  for  trial. 
A  judgment  creditor  who  rules  the  sheriff  for  money 
raised  by  sale  of  defendant's  property,  is  not  obliged 
to  attack  a  conflicting  lien  fi.  ja.,  set  up  in  the  sheriff's 
answer  in  this  way,  but  may  attack  it  as  he  would  any 
other  contesting  execution.  .  Hence,  if  two  factor's  liens 
are  foreclosed  upon  the  same  property,  each  seeking  to 
subject  money  in  the  sheriff's  hands  raised  by  sale  of 
the  property,  one  of  which  is  founded  on  a  lien  created 
orally,  and  the  affidavit  of  one  creditor  foreclosing  the 
oral  lien,  does  not  disclose  the  date  of  his  lien,,  and  he 
offers  himself  as  a  witness  to  prove  bis  lien  to  be  older 
than  that  of  the  other  creditor,  the  latter  may  cross- 
examine  him  and  show  if  he  can,  that  the  oral  contract 
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with  the  debtor  did  not  create  a  lien,    Franklin^  Beid 

&  Co.  V8.  Norton  d  al. 643 

8.  (Wakner,  Chief  Justice.)  Where  a  party  holds  land 
subject  to  a  charge  under  a  former  decision  of  this 
Court,  and  dies,  the  purchaser  of  the  same  from  his 
heirs^  unad ministered,  stands  in  no  better  condition,  as 
to  said  [incumbrance,  than  did  the  heirs.  Seabrookf 
adm^Vf  et(il.,vs.  Brcidy,  admW... 650 

9.  (Thippe,  Judge.)  Where,  under  a  decision  of  this 
Court,  a  party  has  an  obligation^ for  the  conveyance  of 
land,  which  a  Court  of  equity  will  enforce,  arising  out 
of  the  compromise  of  litigation  in  reference  thereto, 
such  claim  would  not  prevail  as  against  a  bona  fide 
purchaser  from  the  owner  directly,  or  under  a  judg- 
ment against  him.     Ibid. 

\ 

LIMITATIONS— STATUTE  OF. 

1.  Mere  delay  by  a  creditor  to  sue  the  priucipal  debtor 
until  the  bar  of  the  statute  of  limitations  has  attached, 
as  between  them,  does  not  discbarge  the  security  if  he 
has  been  sued  in  time.  The  surety  is  not  damaged  by 
the  delay,  since,  if  he  has  to  pay  the  debt,  he  can  re- 
recover  from  the  principal  in  the  implied  contract  to 
hold  him  harmless,  and  the  right  to  sue  does  not  exist 
in  this  implied  contract  until  the  money  be  in  fact 
paid  by  the  security.     JReidel  al.  vs.  Flippen 273 

2.  The  statute  of  limitations  as  to  realty  having  been 
suspended  in  Georgia  from  December  14th,  1861,  to 
the  1st  day  of  January,  1863,  as  heretofore  decided  by 
this  Court,  adverse  possession,  under  claim  of  title, 
from  January,  1862,  until  Octobel'  16th,  1869,  is  not 
a  sufficient  length  of  time  to  perfect  a  statutory  title. 
Harrison  et  cU.  V8.  Young 302 

3.  Section  2^81  of  the  Code,  allowing  actions  which  have 
been  brought  within  six  months  after  the  dismissal  of 
a  former  action,  to  stand  on  the  same  footing  as  to  lim- 
itation with  the  original  action,  is  in  conflict  with,  and 
is  therefore  repealed  by  the  Act  of  March  16th,  1869, 
which  enacts  as  follows:  '^AU  actions  on  promissory 
notes,  bills  of  exchange,  or  other  simple  contracts  in 
writing,  ♦  *  *  which  accrued  on  a  contract  made 
prior  to  the  1st  of  June,  1866,  shall  be  brought  by  the 
1st  of  January  next,  or  the  right  of  the  party  plaintifl^ 
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and  all  rights  of  action  for  its  enforcement  shall  be 
forever  barred/'    Adams  va,  Davis  et  al 339 

4.  When  a  judgment  was  obtained  on  the  Ist  of  Aprils 
1861,  but  no  execution  was  issued  thereon  until  Jan- 
uary 4,  1869 : 

Held,  That  the  judgment  was  not  a  satisfied  but  a  dor- 
mant judgment,  and  it  was  error  in  the  Court  to  dismiss 
a  scire  facias  to  revive  the  same,  as  a  dormant  judg- 
ment.    Black  vs.  Burton 362 

5.  So  &r  as  the  Act  of  1856,  generally  known  as  Cone's 
Act,  provides  that  a  judgment  upon  which  no  execu- 
tion has  isssued,  within  seven  years  from  its  date,  or 
upon  which  execution,  if  issued,  no  return  is  made  in 
seven  years,  shall,  as*  between  the  parties  thereto,  be 
presumed  satisfied,  *rtaid  Act  is  a  statute  of  limitations 
and  was  suspended  by  the  several  Acts  passed  from 
1861  to  1865,  suspending  the  statutes  of  limitations. 
Ibid, 

6.  To  avail  himself  of  the  statute  of  limitations,  the  de- 
fendant must  plead  it.     Parker  vs,  Irvin 405 

7.  By  the  common  law,  and  by  the  laws  of  this  State,  pre- 
vious to  1822,  a  judgment,  upon  which  no  action  of 
any  kind  was  taken  for  twenty  years,  was  presumed 

to  be  satisfied.     Willingham  et  al,  vs.  Long  et  al.  ex^rs.  540 

8.  When,  in  an  action  of  ejectment,  a  third  person  goes 
into  possession  after  the  commencement  of  the  suit, 
and  such  third  person  is  made  a  party  defendant,  the 
date  of  the  commencement  of  the  original  suit  is  to  be 
taken  as  the  date  of  the  commencement  of  the  suit 
against  such  new  party.     Ibid. 

9.  Where  a  tenant  in  common  takes  possession  of  the  en- 
tire property  and  divides  it  into  town  lots,  which  were 
sold  by  him,  from  time  to  time,  to  various  persons,  the 
statute  of  limitations  ran  in  favor  of  said  vendees  as 
against  the  co-tenants  of  the  vendor,  and  at  the  expira- 
tion of  seven  years,  peaceable  and  uninterrupted  pos- 
session, they  would  have  a  valid  prescriptive  tide. 
Cain  et  al,  vs.  Furloto  et  al. 674 

10.  The  husband  being  still  in  life,  the  statute  of  limi- 
tations ran  against  him  frofti  the  time  his  title  accrued, 
and  he  being  barred,  his  wife  can  stand  in  no  better  posi- 
tion.    Ibid* 
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LIVERY  STABLE  KEEPER'S  LIEN. 
See  Lien,  5. 

MASTER  AND  SERVANT. 

1.  Where  laborers  were  employed  by  a  planter  in  Jan- 
uary, 1868,  and  shortly  thereafter  deserted  him  and 
hired  themselves  to  the  agent  of  another,  and  the  firat 
employer  arrested  them  and  lodged  tliem  in  jail,  under 
the  Court  Contract  Act,  from  which  confinement  the 
Freedman's  Bureau  discharged  them,  and  they  then, 
with  the  sanclion  of  the  Bureau,  hired  themselves  to 
the  agent  of  the  second  employer,  who  retained  them, 
and  some  two  months  after  informed  his  principal  of 
his  action,  who  then,  for  the  first  time,  ratified  the 
hiring,  having  previously  instructed  his  agent  to  hire 
no  hands  employed  by  others,  such  ratification  does 
not  make  the  latter  guilty  of  enticing  away  the  ser- 
vants of  another,  so  as  to  render  him  liable  in  a  suit 

for  damages  to  the  first  employer,     Lee  vs.  West 311 

2.  The  measure  of  damages  for  enticing  away  the  servant 
of  another,  who  is  hired  for  the  year,  where  that  other 
fails  to  supply  the  servant's  place,  is  the  direct  loss 
suffered,  and  the  average  net  profits  that  were  made 
by  men  of  fair  business  capacity,  out  of  the  labor  of 
such  a  servant  during  the  year  for  which  the  enticed 
servant  was  hired.  Tried  by  this  rule  the  verdict  is 
excessive  in  this  case.     Ibid. 

MASTER  IN  CHANCERY.    See  AudUor,  2. 

MONEY  RULE.    See  Rule  against  Officer. 

MORTGAGE. 

1.  Where  title  to  property  is  derived  from  an  award,  the 
arbitrators  have  a  lien  for  their  proportion  of  their  com- 
pensation due  by  the  person  to  whom  it  was  awarded, 
upon  the  property  so  awarded,  superior  to  a  mortgage 
executed  by  such  person  aft;er  the  date  of  the  awai^, 
but  before  it  is  entered  on  the  minutes  of  the  Court. 
Miller  et  ai.v8.  Fisk # 270 

2.  A  defendant  in  a  mortgage  fi.  fa.,  issued  on  a  fore- 
closure  of  a  mortgage  on  personal  property,  who  de- 
sires to  contest  the  amount  due  on  the  grounds  that 
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there  is  usury  in  the  debt^  and  that  he  is  entitled  to 
have  the  claim  reduced  or  decreed  to  be  satisfied  and 
paid,  from  the  &ct  that  he  had  leased  to  his  creditors, 
(plaintiffs  in  fi'.  fa,)  a  plantation  to  be  cultivated  by 
them  for  one  year  in  finrmer-like  style,  and  they  were 
to  dpply  the  net  proceeds  thereof  to  the  payment  of 
said  debt,  and  that  by  reason  of  their  gross  misman- 
agement a  small  crop  was  made,  and  he  thereby  damr 
aged  to  an  amount  greater  than  his  debt,  has  a  com- 
plete remedy  in  the  provisions  of  sections  3899  and 
3900  of  the  Revised  Code,  and  he  cannot  resort  to  a 
Court  of  equity,  for  an  injunction  to  prevent  a  levy  or 
for  the  appointment  of  a  receive  to  take  charge  of  the 
plantation,  ete.,  and  for  relief  on  account  of  said  grounds 
of  defense,  unless  for  special  reasons  shown,  such  as 
the  insolvency,  non-residence,  ete.,  of  his  creditors* 
No  such  facts  are  alleged  in  this  case.  Alston  vs. 
Wheatley  &  Company  et  al* 646 

MUNICIPAL  CORPORATION. 

1 .  The  owner  of  land,  through  which  there  flows  a  stream 
of  water,  may  not  divert  the  same  so  as  to  interfere 
with  the  enjoyment  thereof  by  the  land  owners  upon 
the  stream  above  and  below.  But  this  rule  does  not 
apply  to  the  water  falling  upon  land  as  by  rain  or 
snow,  and  a  municipal  corporation  is  not  liable  to  an 
action  for  damages,  because,  by  its  streets,  roofs  and 
drains,  it  causes  the  water  from  rains  and  other  water 
produced  upon  its  surface,  to  flow  upon  adjoining  lands 
which  are  the  natural  outlets  of  such  water,  even 
though  such  water  is,  by  these  means,  concentrated 
into  a  stream,  and  would  otherwise  have  flowed  over 
said  land  in  many  small  streams.  Phinizy  vs.  City 
Council  of  Augusta^ : 260 

2.  If  a  municipal  corporation  introduce  within  its  boun- 
daries, water  for  manufacturing  purposes,  and,  by  turn- 
ing said  water  into  its  drains,  increase  the  water  flow- 
ing into  the  adjoining  lands  to  the  damage  of  the  same, 
an  action  will  lie  for  the  damages  against  the  corpora- 
tion, and  this  is  true,  even  if  the  increased  water  thus 
cast  upon  the  adjoining  land  is  emptied  thereon  to  pre- 
vent the  said  canal  from  of  erflowing  its  banks,  or  by 
reason  of  the  actual  overflow  of  said  banks,  provided 
the  adjoining  lands  would  not  have  been  overflowed 
without  said  canal.     Ibid. 
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3.  The  City  Council  of  Augusta  has  the  authority  to  levy 
and  collect  a  tax  upon  all  species  of  property  within 
its  corporate  limits,  subject  to  taxation  by  the  general 
laws  of  the  State,  and  no  special  power  was  required 
from  the  State  to  enable  it  to  levy  and  collect  all  leeal 
taxes  upon  the  shares  of  the  stockholders  in  the  banks 
specified  in  the  record.  City  Council  of  Augusta  vs. 
National  Bank  of  Augusta.  Same  vs.  Planter%^  L. 
and  S.  Bank 562 

NEW  TRIAL, 

1.  A  new  trial  will  not  be  granted  on  the  ground  tliat 
the  Court  permitted  plaintiff's  counsel  to  ask  a  witness 
if  he  knows  of  any  other  transaction  between  the  par- 
ties other  llian  the  one  about  which  he  is  called  to  tes- 
tify, especially  if  he  answer  in  the  negative,  even  where 
it  is  to  the  plaintiff's  advantage  to  show  that  there  had 
been  no  other.     Jackson,  admr,  vs.  Jacksony  adrft'x ...     99 

2.  The  judgment  of  the  Court  below  will  not  be  reversed 
for  immaterial  errors.     Ibid. 

3.  The  verdict  is  not  contrary  to  law,  equity,  evidence, 
nor  the  weight  of  evidence.     Ibid. 

4.  This  verdict  in  this  case,  though  not  quite  satisfectory, 
is  not  wholly  unsustained  by  the  evidence,  and  this 
Court  will  not  reverse  the  judgment  of  the  Judge  of 
the  Superior  Court  refusing  a  new  trial.     Woodfidd  vs. 
CoUey 121 

5.  Cumulative  testimony  is  no  ground  of  new  trial,    Oard- 

ner  etoLvs.  Lawback^  ea^r 133 

6.  The  verdict  of  the  jury  in  this  case,  is  not  contrary  to 
law,  nor  to  any  legal  charge  of  the  Court,  nor  is  it  so 
contrary  to  the  evidence,  if  it  be  so  at  all,  as  to  justify 
this  Court  in  overruling  the  judgment  of  the  Court 
below  in  its  order  refusing  a  new  trial.     Ibid. 

7.  Newly  discovered  evidence,  to  warrant  the  granting  of 
a  new  trial,  must  be  such  as  would  probably  have  pro- 
duced a  different  verdict  had  it  been  introduced  on  the 
trial ;  and  where  it  was  communicated  to  defendant's 
counsel  before  the  argument  had  closed,  who  declined 
then  to  introduce  it,  and,  assuming  it  to  be  true,  a  want 
of  diligence  is  shown,  a  new  trial  will  not  be  granted 

'  on  this  ground.     Oneai  vs.  The  State 229 

8.  The  verdict  in  this  case  is  not  contrary  to  the  charge, 

Vol.  XLvii.  49, 
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the  evidence,  nor  the  weight  of  evidence  neither  is  it 
without  evidence  to  support  it.    Ibid, 

9.  The  credibility  of  the  witness  testifying  to  the  jniy, 
on  the  trial  of  a  case,  is  peculiarly  matter  for  the  deter- 
mination of  the  jury,  and  only  in  veiy  extreme  cases 
ought  the  Court  to  interfere  with  a  veraict  turning  on 
the  credit  to  be  given  to  the  witnesses  testifying  on  the 
trial.     WhiUmtMt.  The  State 297 

10.  If  two  are  sued  as  joint  trespassers,  one  of  whom 
resides  out  of  the  county  in  which  suit  is  brought,  a 
verdict  had  against  the  defendants,  and  a  new  trial 
move^  for,  the  Court  should  grant  it  as  to  both  or 
neither;  but  if  he  grant  it  as  to  the  one  who  resides 
out  of  the  county,  and  the  new  trial  is  had,  without 
exceptions  taken  for  that  cause,  the  defendant  in  the 
new  trial  is  estopped  fiom  availing  himself  of  the  error, 
after  the  second  trial,  and  a  second  verdict  against  him. 
Lee  vs.  West 811 

11.  The  juiy  having  found  for  the  plaintiff  the  whole 
amount  sued  for,  to- wit:  (lOO  50,  not  allowing  the 
administrators  anything  for  rent  under  their  contract  of 
rent  for  1 869,  the  judgment  of  the  Court  granting  a  new 
trial  is  reversed,  upon  condition  that  the  plaintiff  will 
write  off  all  of  said  verdict  but  the  amount  of  his  note 
given  to  the  estate.    Dodgen  vs.  Oampyadm^r 328 

12.  Under  sections  3668  and  3670,  of  the  Bevised  Code, 
a  new  trial  in  a  criminal  case  may,  under  extraordinaty 
cases,  be  moved. for  before  a  Judge  in  vacation.  Said 
sections  are  as  follows:  Section  3668,  ''All  applications 
for  a  new  trial,  except  in  extraordinaiy  cases,  must  be 
made  during  the  term  at  which  the  tnal  was  had,  but 
may  be  heard,  determined  and  returned  in  vacation." 
Section  3670,  "  In  case  of  a  motion  for  a  new  trial 
made  after  the  adjournment  of  the  Court,  some  good 
reason  must  be  shown  why  the  motion  was  not  made 
during  the  term  which  sl^U  be  judged  of  by  the  Court'' , 
Spannvs.  Clark,  Judge 369 

13.  When  a  motion  is  made  for  a  new  trial,  whidi  is 
overruled  by  the  Judge,  and  a  bill  of  exceptions  is 
filed  to  his  judgment  m  the  case,  and  the  same  is  duly 
signed  by  the  Judge  and  filed  in  the  office,  as  the  law 
require9,  it  is  the  duty  of  the  Judge,  in  a  criminal  caae^ 
if  the  crime  for  wliich  the  conviction  is  had,  is  punish-- 
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able  with  death,  to  grant  a  supersedeas  of  the  judg- 
ment until  the  hearing  before  this  Court.     Ibid. 

14.  The  granting  of  a  supersedeas  in  such  a  case  is  a 
matter  of  course,  and  constitutes  a  part  of  the  pro- 
ceeding to  bring  the  case  before  this  Court  and  the 

granting  of  the  same  will,  in  a  proper  case,  be  enforced 
J  mandamus.     Ibid, 

15.  In  a  suit  for  overflowing  the  land  of  the  plaintiff,  by 
obstructions  placed  by  the  defendant  across  a  stream 
running  from  the  plaintiff's  land  under  the  railway  of 
the  defendant,  where  the  evidence  shows  that  the  only 
obstruction  put  in  the  stream  by  the  defendant  was  a 
sill,  ten  inches  square,  placed  across  the  stream  on  the 
bottom  of  the  channel;  that  the  stream  below  the  rail- 
way had  been  choked  up  by  other  persons,  and  that  sand 
had  accumulated  in  the  bed  of  the  stream  from  the 
point  below  the  railway,  where  the  channel  had  been 
obstructed  to  such  an  extent  as  to  bury  the  sill  some 
four  feet  under  the  sand,  and  that  this  filling  up  of  the 
channel  had  caused  the  overflow,  a  verdict  against  the 
defendant  should  have  been  set  aside  as  against  the  evi- 
dence, and  a  new  trial  granted,  this  Court  being  of 
opinion  that  the  accumulation  of  sand  which  caused 
the  overflow  is  attributable  to  the  obstructions  below 
the  railway,  and  not  to  the  sill  placed  in  the  stream  by 

the  defendant.    Southwestern  Railroad  Oo.  vs.  Lee 380 

16.  There  being  evidence  to  sustain  the  verdict  in  this 
case,  a  new  trial  will  not  be  granted,  on  the  ground 
that  the  verdict  is  contrary  to  evidence.  Parker  vs. 
Irvin 405 

17.  If  the  Judge  holds  erroneously,  that  an  assignment 
partially  executed,  as  above  indicated,  is  the  law  of  the 
case,  but  that  by  its  provisions,  the  assets  were  to  be 
divided  according  to  legal  priorities,  and  the  judgment 
of  the  Court,  (to  whom  both  the  law  and  facts  were, 
by  agreement,  submitted  without  a  jury,)  so  divides 
them,  this  Court  will  not  grant  a  new  trial,  even  though 
the  construction  of  the  terms  of  the  assignment  by  tne 
Judge  was  incorrect,  and  there  was  no  exception  taken 
by  the  opposite  party  to  his  ruling,  that  the  assign- 
ment was  the  law  of  the  case.     Chmp  &  Kemp  et  oL 

vs,  MayeVj  assignee^  et  al 417 

18.  The  record  or  bill  of  exceptions  must  disclose  the 
&ct  that  the  brief  of  evidence  accompanying  the  mo- 
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tion  for  a  new  trial  was  approved  by  the  Court,  or 
agreed  upon  by  the  parties  or  their  counsel.  Cha^ 
tain  V8,  Smith  et  aL 473 

19.  The  Superior  Courts  may  grant  new  trials  in  all 
cases  where  any  material  evidence  may  be  illegally  ad- 
mitted to,  or  withheld  from  the  jury,  against  the  de- 
mand of  the  applicant.     Howell  et  aL  V8,'  Howell  et  aL  492 

20.  The  admissions  of  a  parent  ss  to  the  gift  of  propeHy 
to  his  son,  made  after  the  execution  of  deeds  convey- 
ing said  property  to  said  son,  are  ^admissible  upon  the 
trial  of  a  bill  filed  to  set  aside  said  deeds  upon  the 
ground  of  a  Want  of  capacity  in  the  donor  to  make 
said  deeds,  and  of  ignorance  of  their  contents,  to  show 
capacity  and  a  knowledge  of  the  contedts  of  said  in- 
struments, especially  where  the  deeds  were  prepared  by 
the  donee,  and  were  alleged  to  have  been  fraudulently 
procured  by  him.     Ibid. 

21.  Though  the  evidence  as  to  the  admissions  of  the 
parent  which  was  excluded  may  be  in  part  cumulative 
of  other  evidence  which  was  admitted,  yet  where  the 
testimony  as  to  capacity  was  conflicting,  the  credibility 
of  witnesses  was  an  important  element  for  the  consid- 
eration of  the  jury,  and  the  defendant  having  the  le- 
gal riffht  to  prove  the  facts  by  the  witnesses  which  he 
offered,  it  was  not  error  in  the  Court  to  grant  a  new 
trial  upon  the  ground  that  it  erred  in  excluding  said 
proof.    Ibid. 

22.  Where,  at  the  judgment  term,  an  order  was  granted 
by  the  Court,  allowing  the  defendant  ten  days,  within 
which  to  make  a  motion  for  a  new  trial  at  Chambers, 
and  the  plaintiff  and  defendant  failed  to  agree  upon  the 
evidence,  and  no  application  was  made  to  the  Judge 
within  the  time  limited  to  sanction  the  brief  of  the  ev- 
idence, or  to  make  the  motion  for  a  new  trial  in  pur- 
suance with  the  order,  an  affidavit  of  ill^ality  setting 
up  that  the  motion  for  a  new  trial  was  still  pending, 
was  properly  dismissed.     Smith  vs.  Brown. 570 

23.  When  a  motion  to  continue  on  account  of  the  ab- 
sence of  a  material  witness  was  made  and  refused,  and 
it  appears  by  the  certificate  of  the  Judge  that  the  wit- 
ness was,  by  order  of  the  Jadge,  brought  into  Court 
and  was  present  during  the  kial,  but  was  not  used  by 
the  defendant;:  ^ 

Hdd^  That  there  was  no  ground  for  a  new  trial,  and  that 
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tins  Court  will  presume  under  the  certificate  of  the 
Judge  that  the  presence  of  the  witness  was  with  the 
knowledge  of  the  prisoner.  Black,  alias  ]ViUiam8,  vs. 
The  State 589 

24.  The  verdict  in  this  case  is  not,  under  the  evidence  set 
forth  in  the  record,  so  contrary  to  the  evidence  as  to 
justify  this  Court  in  granting  a  new  trial.     Ibid, 

25.  Upon  motions  to  set  aside  the  verdicts  of  juries,  the 
discretion  exercised  by  the  Judges  of  the  Superior 
Courts  exercise  a  large  element  in  their  consideration 
in  this  Court.     Ibid. 

26.  The  decision  of  the  Judge,  as  the  trior,  in  impannel- 
ing  a  jury  in  a  criminal  case,  upon  the  questions  of  fact, 
submitted  to  him  as  such  trior,  (as,  for  instance,  as  to 
the  bias  of  a  juror)  is  final  and  cannot  be  the  ground 

of  a  motion  for  a  new  trial.     Eberhart  vb.  The  State.,.  598 

27.  If,  during  a  criminal  trial,  the  jury  separate,  and  the 
Judge  of  his  own  motion  take  notice  of  the  fact  and 
proceed  by  examination  to  purge  the  jury,  and  the  pris- 
oner and  nis  counsel  say  nothing,  and  make  no  objec- 
tion that  the  examination  is  incomplete,  he  cannot,  after 
verdict,  say  that  the  purgation  of  the  jury  was  not 
complete.     Ibid. 

28.  There  was  in  this  case  no  sufficient  evidence  to  jus- 
tify the  verdict,  and  the  Judge  erred  in  not  setting  it 
aside.     Kendrick,  adm'r,  vs.  Ravens 612 

29.  This  Court  will  not  reverse  the  judgment  of  the  Judge 
of  the  Superior  Court,  refusing  a  new  trial  on  a  ground 
of  error,  which  it  does  not  affirmatively  appear  was, 

in  fact,  committed.     Clements  vs.  Lee  &  Fidton 625 

30.  Grounds  taken  in  the  motion  for  a  new  trial  will  not 
be  considered  unless  the  facts  stated  therein  are  verified 
by  the  Court.  ,  Ibid. 

NOTICE. 

It  is  not  enough  for  a  bona  fide  purcha<ier  of  realty 
who  has  had  possession  of  the  same  for  four  years, 
where  the  property  is  levied  on  under  a  judgment 
against  a  prior  owner  and  offered  at  sheriff  s  sale,  to 
give  notice  at  the  sale,  at  which  he  was  present  and  bid 
on  the  property,  that  he  holds  the  title  to  it.  He  should 
state  also  that  it  is  not  subject  to  the  execution.  If  he 
&il  to  do  so,  he  is  estopped  from  denying  that  the  judg- 
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ment  was  a  lien  on  the  property  in  a  subsequent  suit 
to  recover  the  land  brought  by  him  against  the  pur- 
chaser who  bought  at  the  sale.     Whitman  vs.  BoUing.  125 

See  Vendor  and  Purchaser,  3,  5. 

NOVATION. 

When  goods  are  consigned  to  a  partnership  for  sal^ 
and  after  the  consignment  and  whilst  the  goods  are  still 
on  handy  a  dormant  partner  retires,  and  subsequently 
the  consignor  makes  a  new  contract  with  the  head  of 
the  old  firm,  of  such  a  character  as  amounts  to  a  nova- 
tion of  the  consignment,  the  retiring  dormant  partner 
is  not  liable,  even  though  he  eives  no  notice  of  his 

*  withdrawal,  unless  it  appear  that  the  consignor  had 
knowledge  that  he  was  a  partner.    PhiUipa  tfs,  Nash...  218 

ORDINANCE  OF  1865.    See  Soaling  Ordinawie. 

ORDINARY— COURT  OF. 

1.  Courts  of  Ordinary  are  Courts  of  original,  exclusive 
and  general  jurisdiction  of  the  sale  and  disposition  of 
the  real  property  belonging  to,  and  the  distribution 

of,  deceased  persons'  estates.  Dame  V8.  MoDanid 195 

2.  The  order  of  the  Court  of  Ordinary  granting  leave  to 
an  administrator  to  sell  the  lands  belonging  to  the  es- 
tate he  represents,  is  his  authority  for  so  doing.  The 
authority  being  shown,  the  law  "  presumes  the  Court 
of  Ordinary  required  all  the  law  requires  to  have  been 
done,  before  granting  the  order  to  sell,  and  we  will  not 

fD  behind  that  Judgment :"  4  (Jeorgia,  154,  Wakner, 
.,  delivering  the  opinion.  "  The  order  to  sell  being 
a  judgment  of  a  Court  of  competent  jurisdiction,  im- 
ports, legally,  a  necessity  for  the  sale,  and  such  judg- 
ment cannot  be  attacked  and  set  aside  collaterally.  It 
is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the 
Court,  that  such  sale  will  be  for  the  benefit  of  the  heirs 
and  o^editors  of  the  estate.  In  &vor  of  this  jndg^ 
ment  we  are  to  presume  the  Court  did  its  duty :''  7 
Greorgia,  562,  Nisbbt,  J.    Ibid. 

3.  An  order  ^'  to  sell  the  lands  belon^nff  to  the  estate  " 
of  the  deceased  is  not  void  because  it  does  not  spedfy 
more  definitely  the  lands  ordered  to  be  sold  :  4  Geor- 
gia, 152 ;  Code,  section  4,  paragraph  6.    Such  an  order 
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need  contain  nothing  more  than  leave  to  sell,  and  a  de- 
scription of  the  land.  Section  4044  of  the  Code  doea 
not  apply  to  it,  but  only  to  those  cases  where  a  copy 
of  the  application  to  the  Ordinary,  together  with  no- 
tice of  the  time  of  hearing  is  required  by  law,  or  in 
the  Judgment  of  the  Ordinary^  to  be  served  by  the 
shenfiy  or  some  lawful  officer,  upon  the  party  or  parties 
to  be  notified.    Ibid, 

4.  The  Ordinary  now  stands  in  the  place  of  the  Justices 
of  the  Inferior  Court,  and  has  tne  same  power  and 
authority,  under  the  Code,  to  levy  an  extraordinary 
tax  for  county  purposes  as  they  formerly  had,  and  has 
no  other  or  greater  power  or  authority  to  do  so.  jBar- 
hwet(il,V8.  The  Ordinary • 639 

6.  The  Ordinary  has  the  power  and  authority,  under  the 
provisions  of  the  636th  section  of  the  Code,  to  levy  a 
tax  sufficient  to  carry  into  effect  the  provisions  of  the 
630th  and  63lst  sections,  in  relation  to  the  erection 
and  keeping  in  repair  the  public  buildings  of  the 
county,  etc.,  without  the  recommendation  of  the  grand 
jury ;  but  when  the  extra  tax  is  levied  for  any  of  the 
purposes  specified  in  said  two  sections,  the  order  of  the 
Ordinary  should  clearly  and  distinctly  state  the  object 
and  purpose  for  which  it  is  levied.     Ibid. 

6.  In  all  other  cases,  the  Ordinary  has  no  power  or  au- 
thority to  levy  an  extra  tax  on  the  general  State  tax, 
for  county  purposes,  unless  two-thirds  of  the  grand 
jury  shall  so  recommend,  and  then  the  extra  tax  is  not 
to  exceed  fifty  per  cent,  upon  the  amount  of  the  State 
tax  for  the  year  it  is  levied.    Ibid. 

?•  If  there  is  no  grand  jury  impanneled,  or  if  they  ad- 
journ without  taking  any  action  thereon,  or  refuse  to 
make  such  recommendation  sufficient  to  discharge  any 
judgment  obtained  against  the  county,  or  any  debt  for 
the  payment  whereof  there  is  a  mandamus^' or  the  nec- 
essary current  expenses  for  the  year,  the  Ordinary  may 
levy  the  nece&sary  tax,  not  to  exceed  fifty  per  cent,  on 
the  State  tax  for  that  year,  without  the  recommenda- 
tion of  the  grand  jury.     Ibid. 

8.  Fifty  per  cent,  is  the  limit  prescribed  for  the  levying 
of  an  extra  tax,  with  the  recommendation  of  the 
grand  jury,  and  the  Ordinary  cannot  exceed  that 
amount  without  it,  and  the  order  of  the  Ordinary,  in 
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all  cases^  shoald  distinctlj  specify  the  ol^ect  and  pur- 
pose for  which  the  extra  tax  is  levied.    IbicL 

9.  The  securities  upon  a  tax  collector's  bond,  payable  to 
the  Governor  of  the  State,  conditioned  for  tne  &ithfiil 
performance  of  his  duty  in  the  collection  of  the  gen* 
eral  tax  of  the  State,  are  not  liable  to  the  Ordinary  for 
the  &ilure  of  the  tax  collector  to  collect  and  pay  over 
the  county  tax.    Ibid, 

10.  Where  the  money  claimed  as  a  tax  is  not  a  tax,  un- 
der any  provision  of  the  Code,  because  ill^^ly  as- 
sessed as  such,  there  may  be  judicial  interference  to 
prevent  its  collection.    Ibid. 

PARENT  AND  CHILD. 

1.  The  admissions  of  a  parent  as  to  the  gift  of  property 
to  his  son,  made  after  the  execution  of  deeds  convey- 
ing said  property  to  said  son,  are  admissible  upon  the 
trial  of  a  bill  filed  to  set  aside  said  deeds,  upon  the 
ground  of  a  want  of  capacity  in  the  donor  to  make 
said  deeds,  and  of  ignorance  of  their  contents,  to  show 
capacity  and  a  knowledge  of  the  contents  of  said  in- 
struments, especially  where  the  deeds  were  prepared 
by  the  donee,  and  were  allied  to  have  been  fraudu- 
lently procured  by  him.    Sowell  et  al,  vs,  Howell  et  aL  492 

2.  Though  the  evidence  as  to  the  admissions  of  the  parent 
which  was  excluded  may  be  in  part  cumulative  of  other 
evidence  which  was  admitted,  yet  where  the  testimony 
as  to  capacity  was  conflicting,  the  credibility  of  wit- 
nesses was  an  important  dement  for  the  con»deration 
of  the  jury,  and  the  defendant  having  the  legal  right 
to  prove  the  &cts  by  the  witnesses  which  be  offered,  it 
was  not  error  in  the  Court  to  grant  a  new  trial  upon 
the  ground  that  it  erred  in  excluding  said  proof.  Ibid, 

3.  Whilst  it  is  true  that  the  declarations  or  admissions  of 
the  donor,  after  the  title  to  the  land  had  passed  out  of 
him,  going  to  defeat  that  title,  would  not  be  admissible 
in  &vor  of  the  complainant  against  the  defendant,  still, 
testimony  showing  that  the  donor  afterwards  expressed 
himself  dissatisfied  is  admissible  in  rebuttal  of  the 
defendant's  evidence  which  went  to  show  that  the  land 
was  conveyed  to  him  to  make  him  equal  with  the  other 
children,  and  as  a  circumstance  to  be  considered  by 
the  jury  as  to  the  defendant's  influence  over  his  &ther. 
Ibid. 
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PARTITION. 

1.  Where  partitioners  of  land  are  appointed  to  sell  the 
land  and  return  the  proceeds  into  Court,  and  they  do 
sell,  and  the  tenants  in  common  then  petition  the  Judge 
at  Chambers  to  pass  an  order  directing  the  partitioners 
to  pay  the  fund  to  the  counsel  of  the  tenants  in  com- 
mon, which  order  is  granted,  and  the  money  paid  in 
obedience  to  it,  the  tenants  in  common  are  estopped 
from  denying  the  authority  of  the  Judge  to  pass  such 
an  order  at  Chambers,  and  cannot  require  the  parti-  . 
tioners,  by  rule,  to  pay  the  money  into  Court.  The 
payment  of  the  money  to  the  counsel  of  the  tenants 

in  common,  at  the  instance  of  the  latter,  relieves  the 
partitioners  of  all  further  liability  for  it,  and  the  ten- 
ants in  common  must  look  to  their  counsel  for  the 
fund.     Hurst  etcU,  V8.  WhiUey  etcU,..., 366 

2.  If  the  heirs  of  the  father  make  a  deed  to  the  bastard, 
of  their  interest  in  realty  held  by  the  father  in  his  life- 
time as  tenant  in  common  with  another,  the  bastard 
takes  such  interest  as  the  heirs  held  at  the  date  of  the 
deed,  and  is  entitled  to  a  partition  as  between  himself 
and  the  other  tenant  in  common.     Ihincan,  adm\  et 

cU.  v8,Pope 445 

PARTNERSHIP. 

1.  Where  there  is  an  existing  partnership  and  the  mem- 
bers take  in  a  new  partner,  by  a  written  instrument 
signed  by  the  old  members  and  the  new,  which  writ- 
ten instrument  recites  and  acknowledges  the  payment 
of  a  certain  sum  fixed  by  the  incoming  partner,  and 
conveys  to  him  one-third  interest  in  the  assets,  and  con- 
sents that  he  shall  have  a  third  interest  in  the  profits, 
the  new  partnership  is  complete  on  the  execution  of 
the  instrument,  notwithstanding  it  may  be  agreed  that 
an  account  of  the  stock  shall  Be  taken,  and  if  it  ex- 
ceeds a  certain  sum,  the  new  partner  shall  pay  one-half 

of  that  sum.    FhilUpsvs.  Nash 218 

2.  When  there  is  an  existing  partnership  under  a  fixed 
firm  name,  and  a  new  partner  is  taken  in,  and  there  is 
no  change  in  the  firm  name,  the  new  partner  is  to  be 
considered  a  dormant  partner,  unless  it  appears  that 
his  connection  with  the  firm  is,  by  publication  or  other 
acts,  made  known  to  the  public.    Ibid. 
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3.  A  dormant  partner  is  liable  to  everybody  dealing  with 
the  partnership  for  its  contracts  and  defeasances  whilst 
he  remains  a  member  of  the  firm,  whether  those  deal- 
ing with  the  firm  have  knowledge  of  his  connection 
therewith  or  not.     Ibid. 

4.  But  a  dormant  partner  is  not  liable  to  those  dealing 
with  the  firm  after  his  withdrawal,  even  though  he 
give  no  notice  of  his  withdrawal,  except  to  those  who 
know  of  his  connection  with  the  firm.  To  such  as  had 
such  knowledge  he  is  liable,  even  for  contracts  made 
^fter  his  withdrawal,  unless  they  have  notice  of  his 
withdrawal.     Ibid. 

5.  When,  by  the  partnership  articles,  one  of  the  partners 
has  a  "  right  of  withdrawal  within  ten  days  notice," 
and  he  gives  the  notice  the  next  day  after  the  articles 
are  signed,  but  no  entry  is  made  on  the  partnership  ar- 
ticles of  dissolution  until  some  time  afterward,  when  it 
is  entered  and  signed  by  the  firm  name,  which  firm 
name  does  not  contain  the  name  of  the  retiring  part- 
ner, it  is  a  Question  of  fiict  for  the  jury  to  determine 
whether  the  aissolution  took  place  within  the  ten  days, 
or  not  until  the  writing  on  the  back  of  the  partnership 
articles  was  made.    Ibid, 

6.  When  goods  are  consigned  to  a  partnership  for  sale, 
and,  aft^r  the  consignment,  and  whilst  the  goods  are 
still  on  hand,  a  dormant  partner  retires,  and,  subse- 
quently, the  consignor  makes  a  new  contract  with  the 
head  of  the  old  firm,  of  such  a  character  as  amounts 
to  a  novation  of  the  consignment,  the  retiring  dormant 
partner  is  not  liable,  even  though  he  gives  no  notice  of 
ha  withdrawal,  unless  it  appear  that  the  consignor  had 
knowledge  that  he  was  a  partner.     Ibid. 

7.  In  a  suit  in  which  one  of  the  issues  is  whether  a  part- 
nership existed  or  not  at  the  date  of  the  contract  sued 
on,  evidence  of  the  existence  of  the  partnership  some 
three  months  afi;er  the  date  of  the  contract  is  admissi- 
ble, to  be  considered  by  the  iury  with  other  evidence 
tending  to  show  the  partnership  at  the  time  alleged. 
Fleshman  &  Company  vs.  Collier 253 

8.  In  a  suit  against  a  partnership  in  which  a  plea  is  filed 
by  the  only  party  served  that  he  is  not  a  member  of 
the  firm,  but  not  denying  in  terms  the  existenoe  of  such 
a  firm,  the  admission  of  the  person  so  served  thai  he 
is  a  member  of  the  partnersmp  is  competent  evidence 
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against  him  to  prove  his  connection  with  the  firm.  If. 
there  is  a  return  of  non  e^  as  to  the  other  members^ 
and  they  fail  to  appear,  the  judgment  will  bind  the 
individual  property  of  the  party  served,  and  the  prop- 
erty of  the  firm  of  which  he  is  so  proved  to  be  a  mem- 
ber at  the  date  of  the  contract,  but  of  no  other  firm. 
Ibid, 
9.  Partnership  assets  must  first  satisfy  partnership  debts, 
before  individual  debts,  or  debts  of  a  former  partner- 
ship of  which  one  of  the  present  firm  was  a  member, 
can  be  paid.  Camp  &  Kemp  et  aJ,  vs.  Mayer,  assignee, 
etai 414 

PLEADING. 
See  PraeHoe  in  the  Superior  ChuH,  3,  6,  7,  20,  24, 27. 

POWER  OP  ATTORNEY. 
See  Administraiora  and  Eceoutora,  1,  2. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  If  a  di£Perence  exists  between  the  Court  and  counsel 
as  to  what  took  place  on  the  trial,  and  the  Court  calls 
upon  other  counsel,  who  were  present  but  not  in  the 
case,fto  aid  his  memory,  and  becomes  satisfied  as  to 
what  is  the  true  state  of  the  facts  as  they  occurred,  it 
is  not  error  to  refuse  to  hear  all  of  the  defendant's 
counsel,  having  already  heard  two  of  them.  Ja/ikaon, 
admWj  V8.  Jamaony  adm'x 99 

2.  Where  it  is  necessary  to  lay  the  foundation  for  any  proof 
proposed  U>  be  made  b^  preliminaiy  proof,  the  Court 
must  necessarily  determme,  in  the  first  instance,  whether 
the  preliminary  proof  has  been  made,  in  order  to  de- 
cide whether  the  evidence  sought  to  be  introduced  to 
prove  the  main  &ct  is  admissible  or  not.     Ibid, 

3.  It  is  not  error  in  the  Court  to  refuse  to  allow  the  jury 
to  mould  their  verdict  so  as  to  affect  the  interest  of  a 
person  not  a  party  to  the  suit.     Whitman  va.  Boiling,  125 

4.  Where  there  was  a  suit  pending  in  one  of  the  Supe- 
rior Courts  of  this  Stale,  against  a  citizen  of  this  State 
and  citizens  of  another  State,  and  the  non-resident 
moved  an  order  removing  the  cause  as  to  him  to  the 
Circuit  Court  of  the  United  States,  and  the  Circuit 
Court  refused  to  take  jurisdiction  of  the  case: 
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Heldy  That  the  jurisdiction  of  the  Superior  Court  of 
this  State  was. not  divested^  and  it  was  not  error  in  the 
Judge  to  reinstate  the  case  on  the  docket.  Thaeher  & 
C0.V8.  MeWiUiamsA  Cb 306 

6.  Where  a  motion  was  made  to  remove  a  case  to  the 
Circuit  Court  of  the  United  States  and  granted,  and 
the  Circuit  Court  refuses  to  entertain  jurisdiction  of 
the  case,  and  the  same  was  reinstated  in  the  State  Court : 

Held,  That  a  new  motion  to  transfer,  no  new  fects  being 
shown,  was  properly  overruled.     Ibid, 

6.  The  city  of  Macon  filed  a  bill  against  A,  B,  C,  D,  and 
others,  as  agents  and  officers  of  a  pretended  corpora- 
tioti,  alleged  to  be  incorporated  under  the  laws  of  New 
York  for  the  purpose  of  carrying  on  business  in  Geor- 
gia. The  bill  was  filed  in  the  Superior  Court  of  Bibb 
county,  and  charged  that  two  of  the  persons  sued  re- 
sided in  Georgia,  and  the  others  in  the  State  of  New 
York.  The  bill  charged  that  the  city  had,  through 
the  management  of  the  individuals  named,  been  fraud- 
ulently induced  to  make  a  deed  of  certain  property  ta 
the  corporation  on  certain  terms  and  conditions  which 
had  been  broken.  The  bill  also  charged  that  the  char- 
ter of  the  company  was  void,  and  in  conflict  with  the 
sovereignty  of  this  State,  and  prayed  that  the  d^ed 
might  be  canceled  and  the  property  redelivered  to  tiie 
city.  The  bill  also  alleged  that  certain  claims  and 
liens  existed  against  the  property,  conti-acted  by  the 
company  or  its  agents,  which  were  in  dispute,  and 
prayed  that  the  amount  of  said  claims  might  be  ascer- 
tained and  settled  in  the  decree.  Before  any  trial  the 
company,  by  its  president,  came  into  Court,  filed  the 
usual  affidavit,  and  gave  a  proper  bond,  and  petitioned 
that  the  case  be  removed  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Greorgia.  This  peti- 
tion the  Court  granted,  and  the  complainant  excepted: 

Held,  That  the  company  was  in  efiect  a  party  to  the  bill, 
and  having  appeared  and  made  the  motion  to  remove, 
it  was  not  error  in  the  Court  below  to  grant  the  same. 
Mayor  arid  OownxsU  of  Macon  vs.  Cummins  d  al. 381 

7.  All  the  issues  between  the  city  and  the  company  can 
be  fully  disposed  of  without  the  presence  of  any  of  the 
citizens  of  Georgia  except  the  city.    Ibid. 

8.  The  question  as  to  the  validity  of  the  charter  is  one 
of  the  issues  made  by  the  bill  in  which  the  company 
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is  the  party  at  interest,  and  having  followed  the  Act 
of  Congress  in  making  the  affidavit  and,  giving  the 
bondy  the  State  Court  is  not  authorized  to  proceea  fur- 
ther to  try  the  issue — ^that  question  with  the  others 
made  by  the  bill  is  returned  to  the  Circuit  Court. 

9.  No  question  having  been  made  in  the  Court  belaw  as 
to  the  power  of  the  Superior  Court  to  pass  an  order  in 
the  premises,  this  Court  does  not  decide  it.     Ibid. 

10.  After  granting  an  injunction,  the  Court  should  not 
dissolve  it,  even  in  term  time,  unless  the  motion  to  do 
so  is  put  on  the  motion  docket  and  reasonable  notice 
given  to  complainants.  What  is  reasonable  notice  will 
be  judged  of  by  the  Court.  Newton  Manufacturing 
Company  et  al.  V8.  White 400 

11.  An  analysis  of  sections  3042,  3082,  3083,  4143  and 
4144,  of  Irwin's  Revised  Code,  shows  that  when  an 
auditor  or  master  in  chancery  makes  a  report  upon 
matters  of  account  referred  to  him,  the  party  against 
whom  the  report  operates  may  file  two  classes  of  excep- 
tions: first,  for  alleged  errors  of  law  on  the  part  of 
the  referee;  secondly,  for  alleged  errors  in  his  report 
as  to  the  facts  found.  The  first  i^  for  the  exclusive 
consideration  of  the  Court,  under  section  3083.  The 
facts  found  by  the  report  are  for  the  consideration  of 
the  Court  in  the  first  instance,  ailer  which,  if  approved 
by  him,  the  report  becomes  prima  fade  evidence  of 
their  truth,  subject  to  be  overthrown  by  testimony  be- 
fore the  jury.    Camp  &  Kemp  et  ai,  vs.  Mayer,  assigneey 

et  al 414 

12.  On  the  trial  of  issues  raised  by  exceptions  to  an  aud- 
itor's report,  which  has  been  approved  by  the  Judge, 
the  fiicts  reported  will  be  taken  as  tri^e,  unless  rebutted 
by  evidence,  or  unless  the  record  shows  that  evidence 
to  rebut  them  was  offered  and  illegally  rejected  by  the 
Court.     Ibid. 

13.  Where  an  exception  to  an  auditor's  report  directly 
contradicts  the  report,  the  former  should  be  supported 
by  proof.     Ihid. 

14.  It  is  not  necessary,  under  our  practice,  that  an  aud- 
itor should  append  to  his  report  the  evidence  on  which 
it  is  based.     Ibid. 

16.  On  the  trial  before  a  jury  of  exceptions  to  an  aud- 
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iter's  report,  the  report  is,  prima  faeie,  tarue,  as  to  the 
facts  and  resulte  reported.  The  fiict  that  the  rule  of 
reference  provides  that  any  exceptions  filed  were  to  be 
tried  de  novo,  as  in  cases  of  appeal,  does  not  vary  the 
rule.     RobertSy  adm'r,  vs.  Swmmers  et  al. 434 

16.  It  is  not  sufficient  to  except  generally  to  an  auditor's 
report,  in  matters  of  account  referred  to  him,  as  erro- 
neous in  the  results  at  which  he  arrives.  The  excep- 
tion should  point  out  wherein  the  error  consists.   Ibid. 

17.  In  Georgia,  on  the  trial  by  a  jury  of  exceptions  to 
an  auditors  report,  evidence,  other  than  that  laid  be- 
fore the  auditor,  is  admissible.     Ibid. 

18.  Where  one  of  the  matters  in  controversy  between  an 
administrator  and  the  distributees  of  his  intestate,  is 
whether  the  delay  in  the  settlement  of  the  estate,  and 
the  losses  consequent  upon  said  delay,  resulted  from 
the  failure  of  the  administrator  to  comply  strictly  with 
the  provisionsof  the  law,  and  that,  with  other  matters 
is  referred  to  an  auditor,  who,  as  to  that,  reports  in  fe- 
ver of  the  administrator,  and  the  distributees  file  no 
exceptions  to  that  report,  it  is  error  in  the  Court,  by 
his  charge,  to  submit  that  issue  to  a  jury  impanneled 
to  try  certain  exceptions  filed  by  the  administrator  to 
other  parts  of  the  report.     Ibid, 

19.  If  the  auditor  allowed  an  investment  by  the  admin- 
istrator of  $24,000  00  in  Confederate  States  securities 
as  correct,  to  which  the  administrator  filed  no  excep- 
tions, the  jury  may  still  take  such  investment  into  con- 
sideration, if  it  will  aid  them  in  arriving  at  a  correct 
result  as  to  any  of  the  exceptions  filed.     Ibid. 

20.  A  complainant  may  amend  his  bill  after  a  decision  of 
the  Supreme  Court  sustaining  a  demurrer  to  it,  and 
before  the  remittitur  is  entered  upon  the  minutes  of  the 
Superior  Court;  but  if  the  amendment  offered  still 
fiiils  to  make  a  case  which  entitles  the  complainant  to 
relief,  it  is  not  error  in  the  Superior  Court  to  refuse  it, 
and  dismiss  the  bill.     Thurmond  vs.  Clark  et  al 600 

21.  When  money,  which  has  been  raised  out  of  one  of  the 
parties  litigant  by  execution,  is  impounded  in  the 
hands  of  the  sheriff  to  abide  the  final  decree  on  a  bill 
filed  by  the  defendant  in  execution  against  the  plaintiff 
in  execution,  and  a  verdict  is  had  directing,  among  other 
things,  the  money  to  be  paid  to  the  plaintiff  in  fi.  fa,^ 
upon  his  "  turning  over  to  Nelson  Tift,  the  oomplain* 


INDEX.  775 


anty  all  the  papers,  notes  and  executions;  and  all  other 
papers  in  said  cause,  on  or  before  the  next  term  of  this 
Court,  except  those  notes  paid  to  said  Lorenzo  D. 
Groode,  the  plaintiff  in  /i.  /a.,  on  the  23d  of  April, 
1844,  and  whatever  of  these  notes,  executions  and 
judgments  that  were  obtained  on  said  notes,  the  said 
Goode  shall  fail  to  turn  over  to  Tift,  the  amount  being 
unsatisfied  of  such  notes,  shall  be  deducted  from  the 
amount  of  this  finding,'^  and  the  plaintiff  in  fi.  fa* 
permits  nearly  twenty  years  to  elapse  without  comply- 
ing with  the  condition,  upon  the  performance  of  which 
his  right  to  receive  the  money  impounded  depends, 
the  complainant  is  entitled  to  an  order  absolute,  re- 
quiring the  money  to  be  returned  to  him  in  the  absence 
of  any  sufficient  cause  shown  to  the  contrary,  in  answer 
to  a  rule  nisi^  served  npon  the  counsel  of  plaintiff  in 
fi,  fa:  Provided^  he  will  enter  into  bond  with  good  se- 
curity, to  be  judged  of  by  the  Court,  for  the  payment 
of  the  money  to  the  plaintiff  in  fi.  /a.,  if  he  should 
come  forward  within  twelve  montns  and  establish  his 
right  to  the  fund,  under  the  terms  of  the  verdict,  by 
showing  that  he  did  turn  over  the  papers  as  required, 
or  that  he  offered  to  do  so,  and  was  prevented  by  Tift. 
Tiftv8.  Goode 507 

22.  The  fact  that  the  verdict  finds  an  amount  against  the 
complainant  absolutely,  which  he  has  not  paid,  in  ad- 
dition to  the  money  impounded,  does  not  affect  his 
rights,  as  to  the  impounded  fund.  For  the  amount 
decreed  absolutely  against  him,  the  plaintiff  in  fi.  fa. 
might,  at  any  time,  have  had  an  execution  issued. 
Ibid. 

23.  One  of  the  plaintiff  having  been  examined,  may, 
nevertheless,  be  reintroduced  in  rebuttal  of  defendant's 
testimony.    JRtist  &  Johnson  m,  Shaekleford  &  Oo 538 

24.  When  an  amendment  was  moved  to  a  declaration, 
and  allowed  by  the  Court,  and  no  bill  of  exceptions 
was  filed  to  the  judgment,  it  is  too  late,  at  the  next 
term  of  the  Cpurt,  to  move  to  dismiss  the  writ  for  any 
cause,  which  the  amendment  cures.  That  the  amend- 
ment ought  not  to  have  been  granted  cannot  be  said, 
after  the  party  has  submitted  thereto,  by  failing  to  file 

his  exceptions  as  required  by  law.    PetUa  vs.  (hmpbell  596 

25.  Whether  a  part^  who  has  announced  his  case  as  closed, 
shall  afterwards  be  allowed  to  introduce  a  witness,  and 
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when,  during  the  coarse  of  a  trial,  this  privilege  shall 
absolutely  cease,  must  depend  on  the  circumstances  of 
each  case,  and  on  the  discretion  of  the  Judge,  and  it  is 
only  when  decided  injustice  is  done  that  this  Court  will 
control  that  discretion.     Eberhari  vs.  The  State 598 

26.  On  the  trial  of  an  issue,  on  the  return  of  commis- 
sioners to  assign  dower,  the  applicant  for  dower  is  the 
movant,  and  has  the  right  to  open  and  conclude.  Kai-- 
drichy  adm!ry  vs.  Ravens 612 

27.  If  a  declaration  contains  a  good  and  legal  cause  of 
action  in  one  count,  the  whole  action  should  not  be 
dismissed  because  the  declaration  in  anoth^  count  sets 
forth  a  caase  of  action  which  is  illegal  and  void.  WU- 
8onv8.  Danfarth,  adm^r 676 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Where  a  bill  of  exceptions,  properly  certified  by  the 
Judge,  states,  as  a  &ct,  that  on  the  trial  he  failed  to 
give  to  the  jury  certain  written  requests  to  charge,  ten- 
dered by  the  complainant's  counsel,  and  it  appears  from 
the  record  that  tne  Judge  overrule  a  motion  for  a  new 
trial  for  such  failure,  stating  as  the  reason  for  his  judg- 
ment that  he  did,  in  fact,  give  the  requests  to  charge 
to  the  jury  as  asked : 

Jffeldy  That  this  Court  is  bound  by  the  £icts,  as  stated  and 
certified  in  the  bill  of  exceptions,  and  not  by  the  rea- 
sons given  by  the  Judge  in  his  judgment  overruling 
the  motion  for  a  new  trial,  and  as  said  requests  were 
proper  to  be  given  in  charge,  the  party  is  entitled  to  a 
new  trial.     McLean  V8.  Clark  et  al. 24 

2.  This  Court  cannot  undertake  to  decide  upon  the  va- 
lidity of  objections  to  evidence,  where  the  bill  of  excep- 
tions only  states  that  the  evidence  was  objected  to  and 
the  objections  overruled,  without  stating  the  ground  of 
the  objections.     Jackaony  admWj  vs.  Jackson j  advi^x,..^     99 

3.  Assignments  of  error  so  indefinitely  stated  as  to  leave 
this  Court  uncertain  as  to  the  error  complained  of,  can- 
not be  considered.     Ibid, 

4.  When  a  motion  is  made  for  a  new  trial,  which  is  over- 
ruled by  the  Judge,  and  a  bill  of  exceptions  is  filed  to 
his  judgment  in  the  case,  and  the  same  is  duly  signed 
by  the  Judge  and  filed  in  the  office,  as  the  law  require, 
it  is  the  duty  of  the  Judge,  in  a  criminal  case,  if  the 
crime  for  which  the  conviction  is  had,  is  punishable  with 
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death,  to  grant  a  supersedeas  of  the  judgment  until  the 
hearing  before  this  Court.    Spannvs,  Clark,  Judgei..  369 

6.  The  granting  of  a  supersedeas  in  such  a  case  is  a  mat- 
ter of  course,  and  constitutes  a  part  of  the  proceeding 
to  bring  the  case  before  this  Court  and  the  granting  of 
the  same  will,  in  a  proper  case,  be  enforced  hy  mam" 
damns.    Ibid. 

6.  In  a  mandamus  to  the  Judge  of  the  Superior  Court, 
to  compel  him  to  sign  or  complete  a  bill  of  exceptions, 
this  Court  will  look  into  the  record,  and  if  the  case  be 
one  in  which  justice  requires  the  mandamus  to  be  made 
absolute,  will  so  order.     Ibid. 

7.  No  exceptions  can  be  heard  in  this  Court  that  were 
not  made  in  the  Court  below,  even  where  the  record 
shows  that  such  exceptions  might  have  been  there  made, 
had  the  plaintiff  in  error  chosen  to  do  so.  Duncan 
adm'r,  ei  al.  vs.  Pope 445 

8.  The  record  or  bill  of  exceptions  must  disclose  the  fact 
that  the  brief  of  evidence  accompanying  the  motion 
for  a  new  trial  was  approved  by  the  Court,  or  agreed 
upon  by  the  parties  or  tlieir  counsel.  Ohastain  vs.  Smith 
etoi 473 

9.  Where  a  cause  has  been  argued  before  two  Judges  who 
were  divided  in  opinion  and  the  judgment  ordered  af- 
firmed, on  motion  of  counsel  for  plaintiff  in  error,  the 
case  will  be  reargued,  during  the  same  term,  before  a 
full  bench.     CoUey  vs.  Duncan «....  668 

10.  Aq  announcement  of  the  Judge  that  he  will  hear  a 
motion  to  take  a  judgment  in  a  case,  when  no  motion 
is  made  and  granted,  is  not  such  judgment  or  decision 

as  may  be  excepted  to.     Wilson  vs.  Danforth,  adm^r.  676 

PRESCRIPTION. 

1.  Any  incorporeal  rights  which  may  lawfully  be  granted, 
as  to  the  right  to  divert  water  from,  or  the  right  to 
flow  water  upon,  the  land  of  another  may  be  acquired 
by  prescription,  to-wit:  by  the  uninterrupted  use  and 
enjoyment  thereof  for  twenty  years.  Fhinizy  vs.  City 
ChtmcU  of  Avffusta 260 

2.  The  statute  of  limitations  as  to  realty  having  been 
suspended  in  Georgia  from  December  14th,  1861,  to 
the  1st  day  of  January,  1863,  as  heretofore  decided  by 
this  Court,  adverse  possession,  under  claim  of  title, 

Vou  xiTii.  60. 
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fromJanuary  1862^  until  October  16th,  1869,  is  not 
a  sumcient  length  of  time  to  perfect  a  statutory  title. 
Harrison  d  ai.  vs.  Young 302 

3.  Where  a  tenant  in  common  takes  possession  of  the  en- 
tire property  and  divides  it  into  town  lots,  which  were 
sold  by  him,  from  time  to  time,  to  various  persons,  the 
statute  of  limitations  ran  in  favor  of  said  vendees  as 
against  the  co-tenants  of  the  vendor,  and  at  the  expi- 
ration of  seven  years  peaceable  and  uninterrupted  pos- 
session, they  would  have  a  valid  prescriptive  title. 
Gain  etoL  vs.  Fwrhwet  al. 674 

4.  The  husband  being  still  in  life,  the  statute  of  limita- 
tions ran  i^inst  him  from  the  time  his  title  accrued, 
and  he  being  barred,  his  wife  can  stand  in  no  better 
position.     Ibid, 

PRESUMPTION.    See  Judgment,  4,  7. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  purchases  for  his  principal  property, 
which  the  agent  has  Aill  opportunity  of  examining,  and 
about  which  no  misrepresentation  is  made  by  the  other 
party,  and  there  is  no  evidence  of  trust  or  confidenoe 
reposed,  requiring  the  seller  to  state  any  deterioration 
which  may  have  occurred  since  the  principal  last  saw 
the  property,  if  the  property  should  prove  of  less  value 
than  the  agent  and  his  principal  supposed,  it  is  no 
ground  for  rescinding  the  contract  or  abating  the  price. 
Jackson,  adirCvy  vs.  Ja^JcJsony  adm^x • 99 

2.  That  a  third  person,  ^'as  defendant  understood,  was 
agent  of  plaintiff"  (defendant  so  testifying)  is  no  proof 
of  the  agency,  and  was  properly  rejected.     Ibid. 

3.  It  is  no  error  to  refiise  to  permit  an  agent  to  testify 
as  to  the  contents  of  a  letter  received  from  his  principal, 
who  had  left  the  State,  to  the  effect  that  if  he  (the 
principal)  could  get  a  good  place  in  Georgia,  he  would 
move  back,  even  though  the  letter  was  shown  to  the 
plaintiff  with  a  view  of  effecting  a  purchase  from  him, 
the  letter  itself  not  being  offered  in  evidence,  though  in 
possession  of  defendant,  and  the  contents  stated  being 
irrelevant    Ibid. 

4.  Evidence  that  a  prior  owner  of  the  land  sued  for, 
was  authorized  by  attorneys  for  plaintiff  in  JL  fa.  to 
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control  the  execution  under  which  the  land  was  sold 
by  the  sheriff  and  bought  by  defendant,  should  have 
been  permitted  to  go  to  the  jury,  where  there  was  some 
proof  that  such  former  owner  was  then  acting  as  agent 
for  the  plaintiff  in  the  ejectment  suit  in  effecting  the 
sale  of  the  property  for  the  purpose  of  perfecting  tlie 
title  of  his  principal,  to  whom  he  had  sold  the  land 
by  a  warranty  deed,  but  which  purpose  had  failed,  by 
reason  of  the  defendant  in  ejectment  bidding  more  for 
the  property  than  the  plaintiff,  or  his  said  agent,  was 
willing  to  pay.     Whitman  vs.  Boiling 125 

5,  Where  laborers  were  employed  by  a  planter  in  Jan- 
nary,  1868,  and  shortly  thereafter  deserted  him  and 
hired  themselves  to  the  agent  of  another,  and  the  first 
employer  arrested  them  and  lodged  them  in  jail,  under 
the  Court  Contract  Act,  fix)m  which  confinement  the 
Freedman's  Bureau  discharged  them,  and  they  then, 
with  the  sanction  of  the  Bureau,  hired  themselves  to 
the  agent  of  the  second  employer,  who  retained  them, 
and  some  two  months  after  informed  his  principal  of 
his  action,  who  then,  for  the  first  time,  ratified  the 
hiring,  having  previously  instructed  his  t^nt  to  hire 
no  hands  employed  by  others,  such  ratification  does  not 
make  the  latter  guilty  of  enticing  away  the  servants  of 
another,  so  as  to  render  him  liable  in  a  suit  for  dam- 
ages to  the  first  employer.     Leeva,  West 311 

6.  When  in  a  suit  on  the  indorsement  of  a  promissory 
note,  the  defendant  pleaded  that  he  had  given  to  the 
agent  of  the  plaintiff  notice  to  sue  the  note,  and  that 
suit  had  not  been  brought  within  three  months,  and 
it  became  necessary  for  the  defendant  to  go  into  the 
contents  of  the  written  notice: 

Seld,  That  application  to  the  agent  and  a  denial  by  him 
of  the  custody  of  the  paper  is  not  sufficient  to  allow 
parol  evidence  of  such  contents.  Prima  facie  the 
agent  is  presumed  to  have  sent  the  paper  to  his  prin- 
cipal, and  he  being  the  plaintiff,  was  entitled  to  notice 
to  produce  it.     Lathrop  &  Company  vs,  3fitcheU.. 610 

PRINCIPAL  AND  SECURITY. 

1,  If  a  surety  on  a  contract,  originally  usurious,  pays  it, 
and,  in  payment,  includes  the  usury,  he  is  entitled  to 
recover  it  of  his  principal,  unless,  previous  to  the  pay- 


780  INDEX. 


ment,  he  had  notice  of  the  intention  of  the  principal 

to  resist  the  usury :  Code,  section  21 36.    Lay  w,  Seago    83 

2.  Mere  delay  by  a  creditor  to  sue  the  principal  debtor 
until  the  bar  of  the  statute  of  limitations  has  attached, 
as  between  tliem,  does  not  discharge  the  security,  if  he 
has  been  sued  in  time.  The  surety  is  not  damaged  by 
the  delay,  since,  if  he  has  to  pay  the  debt,  he  can  re- 
cover from  the  principal  on  the  implied  contract  to  hold 
him  harmless,  and  the  right  to  sue  does  not  exist  on 
this  implied  contract  until  the  money  be,  in  fact,  paid 

by  the  security.     Reid  et  al,  vs.  Flippen 273 

3.  In  a  suit  against  the  securities  to  a  promissory  not€, 
the  principal  not  having  been  sued,  it  is  not  a  good 
objection  to  the  competency  of  the  payee  in  the  note  as 
a  witness  on  the  trial,  to  show  that  the  principal  con- 
tractor is  dead,  and  this  is  specially  true  if  the  secu- 
rities were  present  at  the  contract,  and  were  sworn  as 
witnesses  on  the  trial.     IbUL 

4.  Where  a  judgment  was  obtained  against  the  makers  of 
a  promissory'  note,  and  one  of  them  appealed  to  a  spe- 
cial jury,  giving  bond  and  new  security  for  the  event- 
ual condemnation  money,  and  pending  the  appeal  a 
suit  was  brought,  and  judgment  obtained  against  the 
indorsor,  and  after  this  the  plaintiff  dismisses  the  suit 
pending  on  the  appeal  against  the  maker : 

Held  J  That  on  a  bill  filed  by  the  indorser  to  enjoin  the 
judgment  against  him,  alleging  these  &cts  and  claim- 
ing to  be  discharged  by  this  act  of  the  plaintiff,  in  dis- 
missing the  suit  on  the  appeal,  and  thus  losing  the  lien 
of  the  first  judgment,  and  the  security  on  the  appeal, 
it  was  «rror  in  the  Judge  not  to  grant  the  injunction 
until  the  hearing,  tlie  answer  not  aenying  the  fiwjts  ex- 
cept by  hearsay,  and,  in  effect,  admitting  that  the  suit 
had  been  dismissed.    Letvia  vs.  Armstrong ,  adm^r^  et  al,  289 

PRODUCTION  OF  PAPERS. 

1.  Where  the  common  law  action  of  ejectment  was 
brought,  it  was  error  in  the  Court,  on  the  motion  of 
defendant,  to  order  the  plaintiffs  to  exhibit  the  title 
deeds  upon  which  they  relied,  for  the  purpose  of  en- 
abling him  to  make  his  defense.    Davie  et  cU.  vs.  Davis     81 

2.  If  it  had  been  shown  to  the  Court,  by  competent  evi- 
dence, that  the  deed  under  which  the  plaintiffs  claimed 
title  was  a  forgery,  and  its  production  had.  been   re- 
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quired  for  the  purpose  of  being  annexed  to  interroga- 
tories, to  establLsh  the  forgery,  its  production  might 
properly  have  been  ordered.     Ibid. 

3.  Where  a  trustee  dies  and  no  successor  is  appointed, 
and  it  becomes  important,  in  a  suit  against  the  cestui 
que  trastj  to  offer  the  trust  deed  in  evidence,  it  is  not 
sufficient,  if  the  deed  be  lost,  to  show  that  search  has 
been  made  among  the  papers  of  the  deceased  trustee, 
and  that  it  could  not  there  be  found,  to  let  in  secondary 
evidence.  The  party  seeking  to  introduce  the  evidence 
should  go  further  and  notify  the  cestui  que  trust  to  pro-  . 
duce  the  deed.     Brown  vs.  Tueker 485 

4.  When  in  a  suit  on  the  indorsement  of  a  promissory 
note,  the  defendant  pleaded  that  he  had  given  to  the 
agent  of  the  plaintiff  notice  to  sue  the  note,  and  that 
suit  had  not  been  brought  within  three  months,  and  it 
became  necessary  for  the  defendant  to  go  into  the  con- 
tents of  the  written  notice: 

Seld,  That  application  to  the  agent  and  a  denial  by  him 
of  the  custody  of  the  paper  is  not  sufficient  to  allow 
parol  evidence  of  such  contents.  Prima  facie  the 
agent  is  presumed  to  have  sent  the  paper  to  his  princi- 
pal, and  he  l)eing  the  plaintiff,  was  entitled  to  notice 
to  produce  it.     Lathrop  &  Company  vs.  Mitchell 610 

PROMISSORY  NOTES. 

1.  Evidence  that  a  promissory  note,  payable  "in  any 
solvent  notes,"  was  intended  to  be  drawn,  payable  in 
any  solvent  notes  of  a  particular  estate,  is  immaterial. 
Proof  that  tender  of  payment  was  made  in  solvent 
notes  belonging  to  that  estate,  would  have  been  admis- 
sible to  show  defendant's  compliance  or  readiness  to 
comply  with  his  contract,  as  set  out  by  the  plaintiff. 
Hence,  the  proposed  addition  to  the  contract  would 
not  have  strengthened  defendant's  case,  and  a  continu- 
ance moved  for,  on  the  ground  of  the  absence  of  a  wit- 
ness, by  whom  defendant  expected  to  prove  the  pro- 
posed addition,  was  properly  refused.  The  offer  of 
defendant  to  prove  the  same  fact  by  his  ow^n  evidence 
was  rightly  rejected,  for  the  same  reason.     Thomas^  Sr. 

vs.  Wolfe 295 

2.  A  promissory  note,  payable  "in  any  solvent  notes," 
requires  tender  of  payment  in  notes  solvent  at  the  time 
of  such  tender  or  payment     Ibid. 
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3.  It  is  no  good  plea  to  a  suit  upon  a  promissory  note 
that  the  suit  is  brought  by  the  true  owner  in  a  fictitious 
name,  it  not  appearing  by  the  plea  that  the  defendant 
has  any  defense  to  the  note.    Epting  V8.  Jonea 622 

PURCHASER.    See  Vendor  and  Purchaser. 

RAILROADS. 

1.  Under  the  charter  of  the  Selma,  Rome  and  Dalton 
Railroad  Company,  if  the  writ  of  ad  quod  damnum, 
provided  for  by  the  charter,  issues  to  assess  the  value 
of  land  taken  by  the  company  for  the  purposes  of  its 
road,  and  the  jury  summoned  by  the  sheriif  return  a 
verdict  for  $1,500  00,  fix)m  which  the  road  appeals, 
and  the  jury  in  the  Superior  Court  render  a  verdict  of 
$900  00,  the  owner  of  the  land  must  pay  the  costs  of 
the  proceedings  on  appeal,  under  those  clauses  of  the 
charter  which  provide  that  the  appealing  party  must 
give  bond  ^'conditioned  to  pay  the  party  appealed 
against  all  the  costs  of  the  trial  de  novo,  as  well  as  the 
costs  of  the  writ  of  ad  quod  damnum,  in  the  event  that 
the  finding  of  the  jury  in  the  trial  de  novo  shall  not 
be  more  favorable  to  the  appealing  party  than  the  find- 
ing of  the  jury  under  the  writ  of  ad  quod  damnum  in 
the  first  instance,"  and  that  '*  if  the  trial  de  novo  on  the 
appeal  shall  not  be  more  favorable  to  the  appealing 
party  than  the  original  trial  and  verdict,  the  party  ap- 
pealing shall  pay  all  costs  of  the  whole  proceeding;*' 
and  again,  that  ''costs  shall  be  paid  by  the  company, 
except  in  case«  where  appeal  is  taken,  in  which  cases 
the  costs  to  abide  the  result  of  the  trial  in  the  Circuit 
(Superior)  Court  as  hereinabove  provided."  Leak  w. 
Selma,  Borne  and  DaUon  Railroad  Oompany 345 

2.  In  a  suit  for  overflowing  the  land  of  the  plaintiff,  by 
obstructions  placed  by  ttie  defendant  across  a  stream 
running  from  the  plaintilT^s  land  under  the  railway  of 
the  defendant,  where  the  evidence  shows  that  the  only 
obstruction  put  in  the  stream  by  the  defendant  was  a 
sill,  ten  inches  square,  placed  across  the  stream  on  the 
bottom  of  the  channel;  that  the  stream  below  the  rail- 
way had  been  choked  up  by  other  persons,  and  that 
sand  had  accumulated  in  the  bed  of  the  stream  from 
the  point  below  the  railway,  where  the  channel  had 
been  obstructed  to  such  an  extent  as  to  bury  the  sill 
some  four  feet  under  the  sand,  and  that  this  filling  up 
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of  the  channel  had  caused  the  overflow,  a  verdict 
against  the  defendaftt  should  have  been  set  aside  as 
i^inst  the  evidence,  and  a  new  trial  granted,  this 
Court  being  of  opinion  that  the  accumulation  of  sand 
which  caused  the  overflow  is  attributable  to  the  ob- 
structions below  the  railway,  and  not  to  the  sill  placed 
in  the  stream  by  the  defendant.  Southwestern  JRail- 
road  Company  V8.  Lee .380 

3.  Upon  the  trial  on  appeal  from  the  award  of  arbitra- 
tors, of  the  damages  sustained  by  reason  of  the  loca- 
tion of  the  right  of  way  of  a  railroad  company,  upon 
the  land  of  appellant,  the  fact  that  the  Chancellor  had 
ordered  all  debts  against  said  railroad  company  report- 
ed to  an  auditor  appointed  by  him,  upon  a  bill  filed  to 
marshal  the  assets  of  said  company,  is  no  ground  of 
continuance,  as  the  appellant's  right  to  damages  had 
first  to  be  ascertained  according  to  the  provisions  of  the 
charter  of  the  company,  before  she  had  any  liquidated 
debt  to  report  to  the  auditor.  Brunswick  &  Albany 
Railroad  Co.  vs.  McLaren 546 

4.  It  was  error  to  allow  the  appellant  to  show  what  an- 
other niilroad  company  paid  to  her  as  damages  for  run- 
ning its  railroad  through  her  land.     Ibid. 

5.  It  was  error  to  allow  the  witnesses  for  appellant  to 
give  their  opinions  as  to  the  amount  of  the  damages 
she  had  sustained  by  the  location  of  the  road  through 
her  land  as  a  basis  for  the  verdict  of  the  jury.    Ibid, 

6.  The  testimony  of  a  witness  who  lived  upon  a  planta- 
tion through  which  another  railroad  ran  as  to  the  dam- 
ages to  that  place  therefrom  was  properly  excluded. 
Ibid. 

REASONABLE  DOUBTS. 

See  Criminal  Law,  21. 

REASONABLE  FEARS.    See  Cnminai  Law,  4. 

RECOMMENDATION  TO  MERCY. 
See  Criminal  Law,  20,  30,  31. 

REGISTRY. 

A  failure  of  a  purchaser  at  administrator's  sale  to  record 
his  deed  within  twelve  months  from  its  date,  does  not 
postpone  his  rights  to  those  of  a  judgment  creditor 
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who  obtains  judgmeut  before  record.    Davie  tw.  Ifc- 
Daniel .-: 195 

RELIEF  ACT  OF  1868. 

1.  The  7th  section  of  the  Relief  Act  of  1868  does  not 
excuse  the  sheriff  from  making  a  levy,  but  authorizes 
the  defendant  to  file  an  affidavit  after  the  levy  has  been 
made,  and  then  directs  that  the  sheriff  shall  suspend 
the  sale  and  return  the  papers  to  the  Court.     Spioer 

V8.  Myers 559 

2.  The  sheriff  having  failed  to  discharge  his  duty  in  not 
levying  upon  the  property  of  the  defendant,  as  he  was 
instructed  to  do,  the  rule  should  have  been  made  ab- 
solute against  him  for  the  amount  of  the  execution^ 
provided  the  land  was  worth  that  much,  and  if  not, 
then  for  the  value  of  the  land.     Ibid. 

3.  Where  the  defendant  moved  to  open  a  judgment 
against  him,  so  as  to  enable  him  to  take  the  benefit  of 
the  Relief  Act  of  1868,  which  motion  was  overruled, 
he  is  not  thereby  estopped  from  moving  to  set  aside 
the  judgment,  on  the  ground  that  he  had  never  been 
served  with  the  petition  and  process  on  which  the 
judgment  was  founded.     Crim  vs,  Orawfordy  adnCx,.,  628 

RELIEF  ACT  OF  1870. 

1.  On  the  trial  of  an  issue  formed"  to  ascertain  the  val- 
idity of  a  sale  of  the  property  of  an  estate,  and  which 
does  not  contemplate  an  order  distributing  the  pro- 
ceeds of  the  property  (which  has  been  sold,  and  the 
proceeds  impounded  by  order  of  the  Court,)  it  is  not 
necessary  for  creditors,  whose  debts  are  founded  on 
contracts  made  before  June,  1865,  and  who  are  con- 
testing the  validity  of  the  sale,  to  file  affidavits  of  the 
payment  of  taxes  under  the  Relief  Act  of  1870.    Neal 

et  oL  vs.Patten  et  al 73 

2.  The  tax  receiver's  book  of  the  returns  of  taxable 
property,  made  out  and  returned  as  required  under 
section  845  of  the  Revised  Code,  is  admissible  in  evi- 
dence on  the  trial  of  an  issue,  under  the  Act  of  October 
13th,  1870,  as  to  the  payment  of  taxes.     McOrory  d 

al.  V8,  Manes 90 

3.  It  is  not  error  to  submit  to  the  jury  the  question  of 
payment  of  taxes  under  the  Relief  Act  of  1870,  at  the 
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same  time  the  other  issues  involved  are  submitted  to 
them.     Jdckaony  admWy  w.  Jackson,  adm'x 99 

4.  There  was  no  error  in  charging  the  jury  "that  they 
should,  in  their  verdict,  find  separately  upon  two  issues, 
to-wit :  first,  whether  or  not  it  wajs  necessary  for  the 
plaintifi*  to  file  his  affidavit  of  payment  of  taxes  in 
this  case ;  secondly,  whether  the  pencil  entry  on  the 
note  was  a  memorandum  of  sale  or  a  credit.       Ibid. 

5.  A  lunatic  who  has  no  guardian  is  within  the  equity  of 
the  1*4 th  section  of  the  Eelief  Act  of  1870;  and  where 
a  suit  is  brought  in  the  name  of  the  lunatic  by  next 
friend,  on  a  contract  made  before  June,  1865,  no  affi- 
davit of  the  payment  of  taxes  need  be  filed.     Wilson 

vs.  Ansley 278 

6.  Where  an  affidavit  of  illegality  was  pending  at  the 
passage  of  the  Relief  Act  of  October  13th,  1870,  and 
soon  after  the  passage  of  that  Act  the  affidavit  of  pay- 
ment of  taxes  was  attached  by  the  plaintiff  in  execu- 
tion to  the  Ji.  /a.,  and  filed  in  office,  and  the  case  was 
r^ularly  called  at  the  succeeding  March  term  of  the 
Court,  up  to  which  time  no  counter-affidavit  to  the  af- 
fidavit of  the  payment  of  taxes  had  been  filed  by  the 
defendant,  nor  was  any  evidence  offered  by  him  in 
support  of  his  affidavit  of  illegality,  whereupon  the 
illegality  was  on  motion  dismissed,  it  is  too  late  then 

•for  him  to  arrest  the  plaintiff's  execution  by  filing  the 
counter-affidavit  provided  for  in  the  fifth  section  of  the 
Relief  Act  of  1870.     Ansley  vs.  Wilson 280 

7.  A  promissonr  note,  or  other  debt,  is  taxable,"under  the 
laws  of  this  State,  according  to  its  market  value  in  fact, 
and  not  according  to  the  opinion  its  holder  may  have 

of  its  market  value.     Irvin,  admW,  vs,\  Tamer 382 

8.  A  note  or  debt  upon  a  solvent  person  is,  presumptive- 
ly, of  some  market  value,  and  if  it  has  not  been  given 
in  for  taxes  at  all,  the  verdict  of  the  jury  finding  that 
the  legal  taxes  due  thereon  have  not  been  paid  will  not 
be  disturbed,  there  being  no  proof  that  the  debt  had 
no  market  value.     Ibid. 

9.  The  Act  of  October  13th,  1870,  requiring  an  affida- 
vit of  all  taxes  paid  in  pending  suits  on  certain  con- 
tracts, applies  as  well  to  proceedings  by  scire  facias  to 
revive  a  judgment,  as  to  actions  and  suits  proceeding 
on  such  debts  in  the  ordinary  way.     McConnell  et  al. 

vs,  Hamilton 389 
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10.  Property  in  this  State  is  taxable  according  to  its  feir 
market  value,  and  the  owner  of  it  cannot  escape  pay- 
ing taxes  thereon  by  ignoring  all  inquiry  &s  to  the  true 
market  value.  If  it  has  a  value  in  fact,  it  is  nresumed 
to  have  market  value,  unless  it  be  affirmatively  shown 
that  such  is  not  the  fact,     Carreker^  odnCr^  tw.  WaliAm.  394 

11.  On  the  trial  before  a  jury,  under  the  Act  of  October 
13th,  1870,  as  to  whether  the  legal  taxes  upon  a  debt 
have  been  paid,  the  issue  is  not  entirely  what  the  tax 

Eayer  thought  or  thinks,  but  whether  the  l^al  taxes 
ave  been  in  fact  paid,  according  to  the  fair  market 
value  of  the  debt,  for  each  year  since  the  debt  was  con- 
tr^ted.    Ihid. 

12.  In  a  suit  on  a  note  made  in  1864,  and  payable  in 
January,  1866,  it  is  necessary  to  file  the  affidavit  of 
the  payment  of  taxes  required  by  the  Kelief  Act  of 
1870,     T/uymas  V8.  Knowlea 398 

13.  Cotton  loaned  before  June,  1865,  to  be  returned  in 
kind  or  its  price  paid,  is  a  debt  on  which  taxes  are 
payable.  No  demand  is  necessary  to  create  the  debt. 
If  execution  issue  on  a  judgment  obtained  on  such  a 
contract,  the  usual  affidavit  of  payment  of  taxes  must 
be  attached  to  the  fi.  fa.  before  levy  or  sale.  Newton 
Manufacturing  Company  et  al.  vs.  White 400 

14.  Wliere  an  execution,  issued  on  a  judgment  obtained 
upon  a  contract  made  before  June,  1865,  is  levied  on 
land,  and  defendant  makes  an  affidavit  of  illegality  on 
the  ground  that  no  tax  affidavit  is  attached  to  the  fi. 
fa.,  whicli  is  met  by  a  counter-affidavit  that  the  pur- 
chase of  the  land  levied  on,  by  defendant  fi:om  plain- 
tiff, was  the  foundation  of  the  debt,  and  that  defendant 
is  still  in  possession  of  the  land,  an  amendment  of  the 
defendant's  affidavit,  stating  that  the  land  has  been  set 
aside  to  him  as  a  homestead,  and  that  the  plaintiff 
appeared  before  the  Ordinary  and  objected  to  the  grant- 
ing of  the  homestead  on  the  same  ground  now  pre- 
sented as  an  excuse  for  not  filing  the  tax  affidavit,  which 
objection  was  overruled,  and  that  the  question  is,  there- 
fore, res  adjudicata  between  them,  raises  an  issue  as  to 
whether  the  question  was  adjudicated  or  not,  which 
should  have  been  regularly  tried.  .Patterson  vs.  Walr- 
lace 452 

16.  The  breach  of  the  warranty,  in  this  case,  not  having 
occurred  before  1865^  in  no  view  can  the  Relief  Act  of 
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1870  be  applicable  to  it,  so  as  to  require  an  afiBdavit 
of  taxes  to  be  filed  by  the  plaintiff.  Clark  et  al.,  ex'rs, 
vs.  Whitehead 616 

16.  This  case  rests  solely  upon  the  validity  of  the  Act 
of  October,  1870,  requiring  the  plaintiff  in  certain 
cases  to  file  an  aifidavit  of  taxes  paid,  and  the  majority 
of  this  Court  having  decided  said  Act  valid,  the  judg- 
ment of  the  Court  below  is  affirmed.  Vanduzer,  adm^r, 
vsHeardetal 624 

17.  Under  the  Relief  Act  of  1870  tlie  plaintiffs  are  only 
required  to  prove  that  they  have  paid  all  legal  taxes 
on  the  notes  sued  on,  to  the  date  of  their  affidavit  that 
all  legal  taxes  had  been  paid.  Volger  &  Company  V8% 
Smith  &  Ocynipany , ; 633 

18.  The  verdict  of  the  jury  should  have  been  either  that 
the  plaintiffs  had  paid,  or  had  not  paid,  all  legal  taxes 
due  on  the  notes  sued  on,  up  to  the  time  of  filing  their 
affidavit^  and  not  a  verdict  for  the  defendants  generally. 
Ibid. 

EEMOVAL  OF  CASES  TO  UNITED  STATES 

COURTS. 

1.  Where  there  was  a  suit  pending  in  one  of  the  Superior 
Courts  of  this  State,  against  a  citizen  of  this  State  and 
citizens  of  another  State,  and  the  non-resident  moved 
an  order  removing  the  cause,  as  to  him,  to  the  Circuit 
Court  of  the  United  States,  and  the  Circuit  Court  re- 
fused to  take  jurisdiction  of  the  case : 

Held,  That  the  jurisdiction  of  the  Superior  Court  of  this 
State  was  not  divested,  and  it  was  not  error  in  the 
Judge  to  reinstate  the  case  on  the  docket.  Thacher  & 
Company  vs.  Mo  Williams  &  Company 306 

2.  Where  a  motion  was  made  to  remove  a  case  to  the  Cir- 
cuit Court  of  the  United  States  and  granted,  and  the 
Circuit  Court  refuses  to  entertain  jurisdiction  of  the 
case,  and  the  same  was  reinstated  in  the  State  Court : 

Held,  That  a  new  motion  to  transfer,  no  new  facts  being 
shown,  was  properly  overruled.     Ibid. 

3.  The  city  of  Macon  filed  a  bill  against  A,  B,  C,  D,  and 
others,  as  agents  and  officers  of  a  pretended  corpora- 
tion, allegea  to  be  incorporated  under  the  laws  of  New 
York,  for  the  purpose  or  carrying  on  business  in  Geor- 
gia.    The  bill  was  filed  in  the  Superior  Court  of  Bibb 
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county,  and  charged  that  two  of  the  persons  sued  re- 
sided in  Georgia,  and  the  others  in  the  State  of  New 
York.  The  bill  charged  that  the  city  had,  through 
the  management  of  the  individuals  named,  been  fraud- 
ulently induced  to  make  a  deed  of  certain  property  to 
the  corporation  on  certain  terms  and  condftioas,  which 
had  been  broken.  The  bill  also  charged  that  the  char- 
ter of  the  company  was  void,  as  in  conflict  with  the 
sovereignty  of  this  State,  and  prayed  that  the  deed 
might  be  canceled  and  the  property  redelivered  to  the 
city.  The  bill  also  alleged  that  certain  claims  and 
liens  existed  against  the  property,  contracted  by  the 
company  or  its  agents,  whicn  were  in  dispute,  and 
prayed  that  the  amount  of  said  cjaims  might  be  ascer- 
tained and  settled  in  the  decree.  ''Before  any  trial,  the 
company,  by  its  president,  came  into  Court,  filed  the 
usual  affidavit  and  gave  a  proper  bond,  and  petitioned 
that  the  case  be  removed  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Georgia.  This  peti- 
tion the  Court  granted,  and  the  complainant  excepted : 
Heldy  That  the  company  was,  in  effect,  a  party  to  the 
bill,  and  having  appeared  and  made  the  motion  to  re- 
move, it  was  not  error  in  the  Court  below  to  grant  the 
same.     Mayor  and  CouncU,  etc.,  V8,  Cummins  et  al. —  321 

4.  All  the  issues  between  the  city  and  the  company  can 
be  fully  disposed  of  without  the  presence  of  any  of  the 
citizens  of  Greoi^ia  except  the  city.     Ibid. 

5.  The  question  as  to  the  validity  of  the  charter  is  one  of 
the  issues  made  by  the  bill  in  which  the  company  is 
the  party  at  interest,  and  having  followed  the  Act  of 
Congress  in  making  the  affidavit  and  giving  the  bond, 
the  State  Court  is  not  authorized  to  proceed  further  to 
try  the  issue — ^that  question,  with  the  others  made  by 
the  bill,  is  returned  to  the  Circuit  Court.     Ibid, 

6.  No  question  having  been  made  in  the  Court  below  as 
to  the  power  of  the  Superior  Court  to  pass  an  order  in 
the  premises,  this  Court  does  not  decide  it.     Ibid, 

RES  ADJUDICATA. 

When  a  suit  was  brought  against  A,  on  an  open  account, 
for  moneys  advanced  to  B,  which  it  was  claimed  A  was 
liable  to  pay,  and  a  verdict  was  had  in  favor  of  the 
defendant,  and  subsequently  the  plaintiff  in  the  suit 
brought  another  action  against  A  for  the  same  moneys. 
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charging  that  he  was  liable  to  pay  them^  by  reason  of 
his  fraud  and  deceit  practiced  on  the  plaintiff,  and  A 
pleaded  the  former  judgment  in  bar,  and,  on  the  trial, 
the  same  evidence,  and  no  other  was  offered,  as  had 
been  used  in  the  other  case : 
Hddy  That  it  was  not  error  in  the  Judge  to  charge  the 
jury  that,  if  they  believed  the  cause  of  action  now  sued 
on  was  the  same  transaction  as  was  investigated  in  the 
former  trial,  they  ought  to  find  for  the  defendant.  Dun- 
can  &  Johnston  V8,  Stokes 693 

See  Belief  Act  of  1870, 14. 

RESCISSION. 

1.  Where  an  agent  purchases  for  his  principal  properly, 
which  the  agent  has  full  opportunity  of  examining, 
and  about  which  no  misrepresentation  is  made  by  the 
other  party,  and  there  is  no  evidence  of  trust  or  confi- 
dence reposed,  requiring  the  seller  to  state  any  deteri- 
oration which  may  have  occurred  since  the  principal 
last  saw  the  property,  if  the  property  should  prove  of 
less  value  than  the  agent  and  his  principal  supposed,  it 
is  no  ground  for  rescinding  the  contract  or  abating  the 
price.     Jackson,  adm^Vy  vs.  Jackson,  adm'x 99 

2.  A  party  who  is  induced  to  enter  into  a  contract  through 
the  fraud  of  the  other  party  to  the  contract,  may  repu- 
diate the  contract  or  claim  an  abatement  of  the  price 
he  has  agreed  to  pay,  to  the  extent  of  the  damage  suf- 
fered. To  make  this  rule  applicable,  there  must  first 
be  proof  of  the  fraud.     Ibid. 

RIPARIAN  RIGHTS. 

1 .  Any  incorporeal  rights  which  may  be  lawfully  granted, 
as  to  the  right  to  divert  water  from,  or  the  right  to  flow 
water  upon,  the  land  of  another,  may  be  acquired  by 
prescription,  to-wit:  by  the  uninterrupted  use  and  en- 
joyment thereof  for  twenty  years.     Fhinizy  vs.   City 

Counsel  of  Auffusta 260 

2.  The  owner  of  land  through  which  there  flows  a  stream 
of  water  may  not  divert  the  same  so  as  to  interfere 
with  the  enjoyment  thereof  by  the  land  owners  upon  the 
stream  above  and  below.  But  this  rule  does  not  apply 
to  the  water  falling  upon  land  as  by  rain  or  snow,  and 
a  municipal  corporation  is  not  liable  to  an  action  for 
damages,  because  by  its  streets,  roofs  and  drains,  it 
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causes  the  water  from  rains  and  other  water  produced 
upon  its  surface,  to  flow  upon  adjoining  lands  which 
are  the  natural  outlets  of  such  water,  even  though  such 
water  is,  by  these  means,  concentrated  into  a  stream 
and  would,  otherwise,  have  flowed  over  said  land  in 
many  small  streams.     Ibid, 

3.  If  a  municipal,  corporation  introduce  within  its  boun- 
daries, water  for  manufacturing  purposes,  and  by  turn- 
ing said  water  into  its  drains  increase  the  water  flowiDg 
into  adjoining  lands  to  the  damage  of  the  same,  an 
action  will  lie  for  the  damages  against  the  corporation, 
and  this  is  true,  even  if  the  increased  water  thus  cast 
upon  the  adjoining  land  be  emptied  thereon  to  prevent 
the  said  canal  from  overflowing  its  banks,  or  by  reason 
of  the  actual  overflow  of  said  banks,  provided  the  ad- 

•  joining  lands  would  not  have  been  overflowed  without 
said  canal.    Ibid. 

4.  The  measure  of  damages  for  any  illegal  overflow  of 
lands  is  the  actual  damages  coming  to  the  land  by  such 
ill^l  overflow.     Ibid. 

6.  In  a  suit  for  overflowing  the  land  of  the  plaintifl^,  by 
obstructions  placed  by  the  defendant  across  a  stream 
.  running  from  the  plaintifi^'s  land  under  the  railway  of 
the  defendant,  where  the  evidence  shows  that  the  only 
obstructions  put  in  the  stream  by  the  defendant  was  a 
sill,  ten  inches  square,  placed  across  the  stream  on  the 
bottom  of  the  channel;  that  the.  stream  below  the  rail- 
way had  been  choked  up  by  other  persons,  and  that 
sand  had  accumulated  in  the  bed  of  the  stream  from  the 
point  below  the  railway,  where  the  channel  had  been 
obstructed  to  such  an  extent  as  to  bury  the  sill  some 
four  feet  under  the  sand,  and  that  this  filling  up  of  the 
channel  had  caused  the  overflow,  a  verdict  against  the 
defendant  should  have  been  set  aside  as  against  the  evi- 
dence, and  a  new  trial  granted,  this  Court  being  of 
opinion  that  the  accumulation  of  sand  which  caused 
the  overflow  is  attributable  to  the  obstructions  below 
the  railway,  and  not  to  the  sill  placed  in  the  stream  by 
the  defendant.     Southwestern  Railroad  Cb.  V8.  Lee 380 

RULE  AGAINST  OFFICER. 

1.  If  a  rule  nisi  be  granted,  requiring  an  ofiicer  of  the 
Court  to  show  cause  why  he  does  not  pay  money  into 
Court,  but  not  calling  on  him  to  show  cause  why  he 
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should  not  be  attached  on  his  failure  to  do  so,  it  is  er- 
ror in  the  Court  to  grant  a  rule  absolute  against  him 
to  pay  the  money  into  Court,  and  on  his  failure  so  to 
do,  that  he  be  imprisoned,  without  bail  or  mainprize, 
until  he  makes  the  payment.  Hurst  et  al.  va.  Whitley 
et  al. 866 

2.  Where  the  sheriff,  in  answer  to  a  rule  requiring  him 
to  show  cause  why  he  should  not  pay  over  to  the  plain- 
tiff in  mortgage  j/J.  fa.  the  proceeds  of  the  sale  of  the 
mortgaged  property,  set  up  that  he  had  been  notified 
by  the  Ordinary  that  said  property  had  been  set  apart 
to  the  defendant  in  Ji,  fa,  as  a  homestead,  and  requir- 
ed to  pay  over  said  fund  to  him,  the  Ordinary,  and  the 
sheriff  submitted  the  question  to  the  Court,  to  whom 
the  money  should  be  paid,  it  was  not  error  to  discharge 

the  rule.     Oollier  vs,  Adkina 503 

3.  The  sheriff  having  failed  to  discharge  his  duty  in  not 
levying  upon  the  property  of  the  defendant,  as  he  was 
instructed  to  do,  the  rule  should  have  been  made  abso- 
lute against  him  for  the  amount  of  the  execution,  pro- 
vided the  land  was  worth  that  much,  and  if  not,  then 

for  the  value  of  land.     Spider  vs,  Myrea 559 

4.  The  remedy  provided  in  section  1970  of  the  Code, 
whereby  a  creditor  may  contest  the  existence  of  a  lien^ 
of  a  certain  class  upon  the  property  of  his  debtor,  is 
cumulative  and  intended  to  point  out  a  mode  in  which 
an  issue  may  be  made  and  brought  into  Court  for  trial. 
A  judgment  creditor  who  rules  the  sheriff  for  money 
raised  by  sale  of  defendant's  property,  is  not  obliged  to 
attack  a  conflicting  lien  ji.  /a.,  set  up  in  the  sheriff's 
answer  in  this  way,  but  may  attack  it  as  he  would  any 
other  contesting  execution.  Hence,  if  two  factor's 
liens  are  foreclosed  upon  the  same  property,  each  seek- 
ing to  subject  money  in  the  sheriff's  hands  raised  by 
sale  of  the  property,  one  of  which  is  founded  on  a  Hen 
created  orally,  and  the  affidavit  of  one  creditor  fore- 
closing the  oral  lien,  does  not  disclose  the  date  of  his 
lien,  and  he  offers  himself  as  a  witness  to  prove  his 
Hen  to  be  older  than  that  of  the  other  creditor,  the 
latter  may  cross-examine  him  and  show  if  he  can,  that 
the  oral  contract  with  the  debtor  did  not  create  a  lien. 
Frankliny  Reid  <fe  Goirvpany  vs.  Norton  et  al, 643 
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SALES. 

1.  It  is  not  enough  for  a  bona  fide  purchaser  of  realty, 
who  has  had  {X)S8ession  of  the  same  for  four  years, 
where  the  property  is  levied  on  under  a  iudgmeut 
against  a  prior  owner,  and  offered  at  sheriff  s  sale,  to 
give  notice  at  the  sale,  at  which  he  was  present  and 
bid  on  the  property,  that  he  holds  the  title  to  it.  He 
should  state  also  that  it  is  not  subject  to  the  execution. 
If  he  fail  to  do  so,  he  is  estopped  from  denying  that 
the  judgment  was  a  lien  on  the  property  in  a  subse- 
quent suit  to  recover  the  land  brought  by  him  against 
the  purchaser  who  bought  at  this  sale.  Whitman  vs. 
Boiling 125 

2.  When,  in  a  suit  to  recover  the  purchase  money  of  some 
mules,  the  evidence  showed  that  the  vendor  made  fclse 
representations  as  to  the  age  of  the  mules,  and  that  the 
vendee  had  relied  on  and  acted  upon  said  representa- 
tions, it  was  error  in  the  Court  to  charge  the  jury  that 
the  defendant  could  not  set  up  said  false  representations 
in  defense  to  the  suit  unless  it  further  appeared  that  he 
could  not,  at  the  time,  have  discovered  the  truth  by 
using  the  ordinary  caution  of  a  prudent  trader.    Reid 

et  al,  vs.  Flippen 273 

3.  jA^  franchise  of  a  ferry  is  the  subject  of  sale,  and  may 
be  transferred  and  inherited.  Greer  vs.  Haugabook, 
adm'xy  et  al. 282 

4.  When,  in  action  for  the  price  of  sea  fowl  guano  sold, 
the  defendant  set  up  that  the  article  was  valueless  as  a 
manure,  and,  on  the  trial,  the  Judge  charged  the  jury 
that,  in  the  sale  of  a  manure,  there  was  an  implied 
warranty  that  the  article  sold  was  reasonably  fit  for 
the  purpose  intended,  but  added,  that  if  there  was  a 
kind  of  land  that  it  was  not  fit  for,  it  was  the  duty  of 
the  seller  to  notify  the  buyer  of  such  unfitness : 

Held,  That  whilst  the  Court  was  right  as  to  the  general 
rule,  it  was  error  to  give  in  charge  that  it  was  the  duty 
of  the  seller  to  notify  the  buyer  as  to  the  kind  of  land 
the  manure  was  not  suited  for.  BoU  &  McKenzie  vs. 
Williams 620 

SALES— JUDICIAL.    See  Judicial  Sides. 
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SCALING  ORDINANCE. 

1.  In  an  inquiry  into  the  eqaities  between  the  parties, 
under  the  Orainance  of  lo65,  for  the  adjustment  of 
Confederate  contracts,  the  use  which  the  defendant 
made  of  the  Confederate  money  loaned,  is  not  material 

to  the  issue.    McRory  et  cU.V8.  Manes 90 

2.  Proof  that  the  maker  of  a  note  was  trying  to  bon*ow 
Confederate  money  with  which  to  pay  it  off,  is  no 
proof  that  the  note  was  payable  in  Confederate  cur- 
rency, or  that  the  payee  had  agreed  to  receive  such 
money  in  payment,  especially  when  the  testimony  fitils 
to  show  any  knowledge  on  the  part  of  the  payee  of  the 
attempted  loan,  and  was  properly  rejected.  Jackson, 
admW,  vs.  Jackson,  adm^z 99 

3.  A  note  given  during  the  war,  in  renewal  of  another 
made  b^re  the  war,  is  sot  sulgect  to  be  scaled  under 
the  Ordinance  of  1865;  where  the  defendant  offers 
slight  evidence  that  the  renewed  note  was  eiven  by 
way  of  compromise  of  the  old  debt,  about  which  there 
was  some  dispute,  and  that  it  was  agreed  that  it  should 
be  paid  in  Confederate  money,  but  the  evidence  is  in^ 
definite  in  its  character,  and  the  jury  disr^ard  it,  the 
Court  should  not  disturb  the  verdict  on  this  account. 
Ibid. 

m 

SCIRE  FACIAS. 

See  Judgment,  3, 4. 
«  Rdief  Act  of  1670,  9. 

SECURITY.    Sec  Principal  and  SecurUy. 

SERVICE. 

The  entry  of  service  on  a  suit  by  the  sheriff  is  not  con- 
clusive of  such  service,  but  may  be  traversed  by  the 
defendant  at  the  first  term  after  notice  of  such  entry  is 
had  by  him,  and  before  pleading  to  the  merits.  Daiher 
vs.  Dasher 320 

SET-OFF. 

A  defendant  in  ejectment  who  has,  in  good  faith,  claimed 

title  to  the  premises,  may  set-off  against  the  rents,  not 

only  his  own  improvements,  but  ne  may  claim  also, 

the  value  of  the  improvements  of  those  under  whom 

Vol.  xlvii.  51. 
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he  claims^  with  warrantji  ia  so  &r  as  said  improve- 
ments exceed  in  value  the  rents  for  which  said  war- 
rantors were  liable.  The  bona  fide  tenants  in  posses- 
sion^  m  ejectment|  can  set  off  his  improvements  at 
their  true  value  to  the  land,  and  he  is  not  limited  to 
their  actual  cost     Wittingham  et  cU.  t«.  Long  et  al, 540 

SHERIFF.    See  RnUagaiwIt  Offieer,  2,  3. 

SPECIAL  TEEMS.    See  Cfriminal  Law,  1,  25. 

SPECIFIC  PERFORMANCE.    See  EfuUy,  2. 

STATUTE  OF  FRAUDS. 
See  Frauds-^Statuie  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitaiums — Statute  of, 

SUPERSEDEAS. 

See  Bill  of  Exceptions,  4,  5,  6,  7. 

SURETY.    See  Principal  and  Security. 

* 

TAXES. 

1.  The  tax  receiver's  book  of  the  returns  of  taxable  prop- 
erty, made  out  and  returned  as  required  under  section 
845  of  the  Revised  Code,  is  admissible  in  evidence  on 
the  trial  of  an  issue  under  the  Act  of  October  13th, 
1870,  as  to  the  payment  of  taxes.  McRory  el  ai.  vs. 
Manes 90 

2.  A  promissory  note,  or  other  debt,  is  taxable,  under 
the  laws  of  this  State,  according  to  its  market  value  in 
fact,  and  not  according  to  the  opinion  its  holder  may 
have  of  its  market  value.     Irviuy  adm'r,  tw.  Turner,...  382 

3.  A  note  or  debt  upon  a  solvent  person  is,  presump- 
tively, of  some  market  value,  and  if  it  has  not  been 
given  in  for  taxes  at  all,  the  verdict  of  the  iury  find- 
ins  that  the  legal  taxes  due  thereon  have  not  been  paid, 
will  not  be  disturbed,  there  being  no  proof  that  the 
debt  had  no  market  value.    Ibid, 

4.  Property  m  this  State  is  taxable  according  to  its  £ur 
market  value,  and  the  owner  of  it  cannot  escape  pay- 
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ing  taxes  thereon  by  ignoring  all  inqairj  as  to  the  true 
market  value.  If  it  has  a  value  in  met,  it  is  presumed 
to  have  market  value,  unless  it  be  affirmatively  shown 
that  such  is  not  the  fact.    Carrdcer^  adm'rf  va.  Walton.  394 

5.  On  the  trial  before  a  jury,  under  the  Act  of  October 
13th,  1870,  as  to  whether  the  legal  taxes  upon  a  debt 
have  been  paid,  the  issue  is  not  entirely  what  the  tax 

Eayer  thought  or  thinks,  but  whether  the  legal  taxes 
ave  been,  in  fact,  paid,  according  to  the  fair  market 
value  of  the  debt,  for  each  year  since  the  debt  was  con- 
tracted.    Ibid. 

6.  In  a  suit  on  a  note  made  in  1864,  and  payable  in  Jan- 
uary, 1866,  it  is  necessary  to  file  the  affidavit  of  the 
payment  of  taxes  required  by  the  Belief  Act  of  1870. 
Thomas  V8,  Ktiowles. 398 

7.  Cotton  loaned  before  June,  1865,  to  be  returned  in 
kind,  or  its  price  paid,  is  a  debt  on  which  taxes  are 
payable.  No  demand  is  necessary  to  create  the  debt 
If  execution  issue  on  a  judgment  obtained  on  such  a 
contract,  the  usual  affidavit  of  payment  of  taxes  must 
be  attached  to  the  ji.  fa,  before  levy  or  sale.  Newton 
Manufacturing  Co.  d  cU.  vs.  White 400 

8.  The  City  Council  of  Augusta  has  the  authority  to  levy 
and  collect  a  tax  upon  all  species  of  property  within 
its  corporate  limits,  subject  to  taxation  by  the  general 
laws  of  the  State,  and  no  special  power  was  required 
from  the  State  to  enable  it  to  lew  and  collect  all  legal 
taxes  upon  the  shares  of  the  stockholders  in  the  banks 
specified  in  the  record.  CUy  Council  of  Augtbsta  vs. 
National  Bank  of  Augusta.  Same  vs.  Planters'  L. 
and  8.  Bank 562 

9.  There  can  be  no  discrimination  in  &vor  <^  any  one 
species  of  property  which  is  taxed  over  any  other  spe- 
cies of  property  taxed,  but  the  tax  imposed  must  be 
ad  valorem^  and  uniform  on  all  species  of  property 
taxed.     Ibid, 

10.  Tiie  Ordinary  now  stands  in  the  place  of  the  Justices 
of  the  Inferior  Court,  and  has  the  same  power  and  au- 
thority, under  the  Code,  to  levy  an  extraordinary  tax 
for  county  purposes  as  they  formerly  had,  and  has  no 
other  or  greater  power  or  authority  to  do  so.  Barlow 
etal.vs.The  Ordinary 639 

11.  The  Ordinary  has  the  power  and  authority,  under 
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the  provisions  of  the  636th  section  of  the  Code,  to 
levy  a  tax  sufficient  to  carry  into  effect  the  provisions 
of  the  530th  and  SSlst  sections,  in  relation  to  the  ereo- 
tion  and  keeping  in  repair  the  public  buildings  of  the 
county,  etc.,  without  the  recommendation  of  the  grand 
jury ;  but  when  the  extra  tax  is  levied  for  any  of  the 
purposes  specified  in  said  two  sections,  the  order  of  the 
Ordinary  should  clearly  and  distinctly  state  the  object 
and  purpose  for  which  it  is  levied.     Ibid. 

12.  In  all  other  cases,  the  Ordinary  has  no  power  or  an- 
thority  to  levy  an  extra  tax  on  the  general  State  tax 
for  county  purposes,  unless  two-thirds  of  the  grand 
jury  shall  so  recommend,  and  then  the  extra  tax  is  not 
to  exceed  fifly  per  cent  upon  the  amount  of  the  State 
tax  for  the  year  it  is  levied.     Ibid, 

13.  If  there  is  no  grand  jury  impanneled,  or  if  they  ad- 
journ without  taking  any  action  thereon,  or  refuse  to 
make  such  recommendation  sufficient  to  discharge  any 
judgment  obtained  against  the  county,  or  any  debt  for 
the  payment  whereof  there  is  a  mandamus,  or  the 
necessary  current  expenses  for  the  year,  the  Ordinary 
may  levy  the  necessary  tax,  not  to  exceed  fifty  per 

'  cent,  on  the  State  tax  for  that  year,  without  the  recom- 
mendation of  the  grand  jary.     Ibid, 

14.  Fifiy  per  cent,  is  the  limit  prescribed  for  the  levying 
an  extra  tax,  with  the  recommendation  of  the  grand 
jury,  and  the  Ordinary  cannot  exceed  that  amount 
without  it,  and  the  order  of  the  Ordinary,  in  all  cases, 
shonld  distinctly  specify  the  object  and  purpose  for 
which  the  extra  tax  is  levied.     Ibid. 

15.  The  securities  upon  a  tax  collector's  bond,  payable  to 
the  Governor  of  the  State,  conditioned  for  the  faithful 
})erformance  of  his  duty  in  the  collection  of  the  gen- 
eral tax  of  the  State,  are  not  liable  to  the  Ordinary 
for  the  failure  of  the  tax  collector  to  collect  and  pay 
over  the  county  tax.     Ibid. 

16.  Where  the  money  claimed  as  a  tax  is  not  a  tax,  under 
any  provision  of  the  Code,  because  illegally  assessed 
as  such,  there  may  be  judicial  interforence  to  prevent 
its  collection.    Ibid. 

TENANTS  IN  COMMON. 
See  PrescTiplumy  Z. 
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TENDER. 

1.  A  promissory  note,  payable  "in  any  solvent  notes/*  re- 
quires tender  of  payment  in  notes  solvent  at  the  time 

of  such  tender  or  payment.     Thomas  Sr,  tw.  Wolfe 295 

2.  When  a  note  was  made  during  the  war  partly  for  cer- 
tain considerations  passing  at  tne  time,  and  partly  for 
a  pre-existing  debt,  to-wit:  the  hire  of  a  negro  in  1861, 
and  it  was  in  proof  that  the  defendant  had  offered  to 
pay  the  whole  note  in  Confederate  money,  which  the 
plaintiff  refused  to  take: 

Heldy  That  it  is  no  ground  for  a  new  trial,  that  the  Judge 
charged  the  jury  that  the  offer  to  pay  in  Confederate 
money,  and  refusal,  could  only  justify  the  forfeiture  of 
the  interest.     Pettis  va.  CampbM.,,.. 59S 

TORT  AND  TRESPASS. 

1.  Where  two  are  sued  as  joint  trespassers,  one  of  whom 
resides  without  the  county  in  which  the  suit  \A  brought^ 
the  Court  has  prima  jaiAe  jurisdiction  as  to  both,  but 

the  evidence  show  that  the  party  residing  in  the 
county  in  which  suit  is  brought  is  not  a  oo-trespasser 
with  the  other,  the  jury,  under  the  instruction  of  the 
Court,  should  find  in  fiivor  of  the  non-resident,  no 
matter  how  much  the  evidence  may  show  his  separate 
liability  fi)r  the  trespass.    Lee  vs.  West 311 

2.  If  two  are  sued  as  joint  trespasers,  one  of  whom  re- 
sides out  of  the  county  in  which  suit  is  brought,  a  ver- 
dict had  against  the  defendants,  and  a  new  trial  moved 
for,  the  Court  should  grant  it  as  to  both  or  neith^ ; 
but  if  he  grant  it  as  to  the  one  who  resides  out  of  the 
county,  and  a  new  trial  is  had,  and  no  exceptions  taken 
for  that  cause,  the  defendant  in  the  new  trial  is  estopped 
from  availing  himself  of  the  error,  after  the  second 
tarial,  and  a  second  verdict  against  him.    IbicL 

TRUSTS. 

1.  To  subject  trust  property,  at  law,  to  the  payment  of  a 
debt  for  which  it  may  be  liable,  the  mode  pointed  out 
by  the  Code,  section  3301  et  seq,,  must  be  pursued,  and 
the  trustee,  or,  if  none,  the  cestui  que  trust  be  made  a 
party  defendant.     Braumy  adm'r,  vs.  Tucker  485 

2.  Where  a  trustee,  holding  realty  in  trust  for  the  benefit 
of  another,  under  a  deed  which  makes  no  mention  of    j 
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his  legal  representatives,  dies,  the  trust  does  not  devolve 
upon  his  representatives  so  as  to  make  them  proper 
parties  defendants  to  a  suit  for  a  debt  due  by  the  trust 
property.  If  such  a  suit  be  brought,  and  thej  permit 
judgment  to  go  against  them,  the  trust  property  cannot 
be  sold  under  an  execution  issued  on  the  judgments 
Ibid. 

3.  Where  a  trustee  dies  and  no  successor  is  appointed, 
and  it  becomes  important  in  a  suit  against  tne  cestui 
que  trust,  to  offer  the  trust  deed  in  evidence,  it  is  not 
sufficient,  if  the  deed  be  lost,  to  show  that  search  has 
been  made  among  the  papers  of  the  deceased  trustee, 
and  tliat  it  could  not  there  be  found,  to  let  in  secondary 
evidence.  The  party  seeking  to  introduce  the  evidence 
should  go  further  and  notify  the  cestui  que  trust  to  pro- 
duce the  deed.     Ibid. 

A,  Where  a  bill  was  filed  to  engraft  upon  an  absolute 
deed  a  secret  trust,  and  the  defendant  set  op  that  the 
original  transaction  was  a  scheme  to  defraud  the  cred* 
itors  of  the  true  owner  of  the  land,  and  the  Court,  on 
being  requested  to  charge  the  jury  that  if  the  intent  of 
the  parties  was  to  defraud  the  creditors,  as  claimed,  the 
Court  would  not  interfere  between  the  parties  eneaeed 
in  an  illegal  act,  charged  the  law  as  requested  but 
added,  that  it  must  appear  that  some  particular  credi- 
tors were  intended  to  be  defrauded,  and  that  some  par- 
ticular creditors  were  in  fact  defrauded: 

J7e/(f,  That  this  qualification  was  error,  and  the  Judge 
should  have  charged  as  asked,  without  qualification* 
BUmntvs.  Ooslm  eial 634 

UNITED  STATES  COURTS. 
See  Bemoval  of  Cases  to  United  States  Courts. 

USURY. 

1.  An  accommodation  acceptance  of  a  bill  of  exchange 
for  a  commission,  to  enable  the  drawer  to  raise  money 
by  discounting  it,  where  commission  and  discount 
amount  to  more  than  legal  interest,  is  not  per  se  usu- 
rious on  the  part  of  the  acceptor.  In  a  suit  by  the  ac- 
ceptor against  the  drawer,  to  recover  the  amount  which 
be  alleges  he  had  to  pay  on  his  acceptance,  whether 
this  method  was  used  as  a  cloak  for  usury  or  not,  is  a 
question  of  &ot  for  the  jury.  If  the  acceptor  was  the 
leal  lender,  it  would  be  usury;  but  if  the  transaction 
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was  a  bona  fide  sale  of  credit,  it  would  not.  The 
Judge  in  this  case,  to  whom  was  referred  questions  of 
law  and  fact,  having  found  the  transactions  untainted 
with  usury,  which  finding  is  supported  by  evidence, 
this  Court  will  not  disturb  the  judgment.  Lay  vs. 
Seago 

2.  If  a  surety  on  a  contract  originally  usurious,  pays  it^ 
and  the  payment  includes  the  usury,  he  is  entitled  to 
recover  it  of  his  principal,  unless  previous  to  the  pay- 
ment he  had  notice  of  the  intention  of  the  principal 
to  resist  the  usury:  Code,  section  2136.     Ibid, 

3.  A  defendant  in  a  mortgage  fi.  fa,,  issued  on  a  fore* 
closure  of  a  mortgage  on  personal  property,  who  desires 
to  contest  the  amount  due  on  the  grouuds  that  there  is 
usury  in  the  debt,  and  that  he  is  entitled  to  have  the 
claim  reduced  or  decreed  to  be  satisfied  and  paid,  from 
the  fact  that  he  had  leased  to  his  creditors  (plaintiffs 
in  fi,  fa.)  a  plantation  to  be  cultivated  by  them  for 
one  year  in  farmer-like  style,  and  they  were  to  apply  the 
net  proceeds  thereof  to  the  payment  of  said  debt,  and 
that  by  reason  of  their  gross  mismanagement  a  ^mall 
crop  was  made,  and  he  thereby  damaged  to  an  amount 
greater  than  his  debt,  has  a  complete  remedy  in  the 
provisions  of  sections  8899  and  3900  of  the  Revised 
Code,  and  he  cannot  resort  to  a  Court  of  equity,  for  an 
injunction  to  prevent  a  levy  or  for  the  appointment  of 
a  receiver  to  take  charge  of  the  plantation,  etc.,  and 
for  relief  on  account  of  said  grounds  of  defense,  unless 
for  special  reasons  shown,  such  as  the  insolvency,  non- 
residence,  etc.,  of  his  creditors.  No  such  facts  are  al- 
leged in  this  case.  Alston  vs,  WheaUey  &  Company 
etai 64S 

VENDOR  AND  PURCHASER. 

• 

1.  When,  on  the  trial  of  a  bill  filed  by  the  vendor  of 
property  to  set  aside  the  sale  as  fraudulent  and  void, 
on  the  ground  tliat  the  defendants  had  wisely  repre- 
sented to  the  complainant  that  his  life  and  property 
were  in  danger,  by  reason  of  the  indignation  of  the 
people  against  him,  for  having  raised  over  his  property 
a  British  flag  to  protect  it  against  a  raid  of  the  Federal 
forces  during  the  late  war : 

ffeld,  That  it  was  error  in  the  Court  to  rule  out  the  tes- 
timony of  a  witness,  who  was  present  at  the  transac- 
tion; as  follows :  ^'  The  sale,  in  all  its  features,  was  a 
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oompulsoiy  act,  and  affected  through  the  mi 
tations  of  his  legal  adviser,  who  negotiated  the  whole 
transaction ;''  and,  again,  '*  the  sale  was  not  of  his  own 
free  will  and  accord  f'  and,  again, "  Clark  came  to  Mo- 
Lean  several  times,  and  on  each  occasion  tried  to  suc- 
'/^ceed  in  impressing  McLean  with  the  belief  that  his 
safety  could  only  be  secured  by  relinquishing  his  in* 
terest  in  the  ikctory  and  leaving  the  ooantrv ;"  and, 
again,  *'  the  impression  in  my  mind  was,  and  still  is, 
that  McLean  would  certainly  not  have  sold  the  prop- 
erty if  he  had  not  believed  that  his  own  life  and  the 
lives  of  his  &mily  were  in  danger,  and  that  this  belief 
was  caused  by  the  position  represented  by  Clark;" 
and,  again,  '^  McLean  was  frauaulently  led  by  Clark 
to  believe  that  bis  life  would  be  endangered  by  his  re- 
tention of  the  property."  The  statements  of  this  wit- 
.  ness,  in  connection  with  his  other  statements  not  ruled 
out,  are  statements  of  facts,  or  opinions  of  the  state  of 
]k(cLean's  mind,  based  on  fact  stated,  and  were  compe- 
tent evidence  to  be  judged  of  by  the  jury,  from  the 
witness'  means  of  knowing  the  facts  as  stated  by  him. 
McLean  V8.  Clarlc  et  al 24 

2.  Declarations  of  a  vendor  of  property,  as  to  his  motives 
for  the  sale,  made  at  the  time  and  during  the  progress 
of  the  sale,  and  even  so  soon  thereafter  as  to  be  free 
fi\)m  all  suspicion  of  after-thought,  are  admissible  evi- 
dence on  a  trial  as  to  the  validity  of  the  sale.    JbidL 

S.  Where  A,  with  an  understanding  between  himself  and 
B  and  C,  that  they  will  bejointly  interested  with  him, 
purchases  property  from  D  in  his  own  name,  and  in 
the  purchase  commits  a  fraud  upon  D,  and  afterwards 

I  '■  B  and  C  are  let  into  the  purchase  by  A,  as  joint  pur- 
chasers with  him : 

Mddy  That  B  and  C  cannot  claim  to  be  innocent  pur- 
chasers without  notice  of  A's  fraud*  As  they  stand 
in  his  shoes,  they  are  charged  with  his  act,  whether 
they  had  notice  or  not,  and  if  the  fraud  in  faot  exists, 
the  purchase  will  be  set  aside  against  all.    IfncL 

« 

4.  Where  a  bill  to  set  aside  a  sale  as  fraudulent  is  de- 
fended on  the  ground  of  waiver,  because  the  complain- 
ant, after  the  discovery  of  the  fraud,  accepted  the  con- 
sideration and  did  other  acts  aflSrming  the  sale: 

Meld,  That  to  make  these  acts  conclusive  of  waiver  and 
aoquiesence,  it  must  clearly  appear  that  at  the  time  the 
acts  were  done  the  vendor  was  free  from  the  influenoo 
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and  control  of  the  fraudulent  statements^  and  that  the 
act  set  up  as  a  waiver,  was  in  fact  done  by  the  com- 
plainant The  mere  receipt  of  money  from  his  gen- 
eral agent,  paid  to  the  agent  by  the  vendee,  is  not 
sufficient,  it  not  appearing  that  the  vendor  knew  he 
was,  by  such  receipt,  accepting  the  money  of  the  ven- 
dee under  the  contract,  or  that  he  authorized  the  agent 
to  accept  the  money,  or  did  knowingly  some  act  show- 
ing that  he  recognized  the  contract,  and  was  insisting 
upon  the  same.    Ibid. 

5.  The  purchaser  of  real  estate  from  a  defendant,  pend- 
ing an  appeal  from  the  first  verdict  and  judgment 
thereon,  is  not  protected  as  a  bona  fide  purchaser,  un- 
der the  provisions  of  the  3d2dth  section  of  the  Revised 
Code,  when  such  purchaser  has  been  in  possession  of 
the  property  for  four  years  from  the  date  of  the  judg- 
ment on  the  first  verdict,  but  not  for  four  years  from 
the  date  of  the  final  judgment  ou  the  appeal  trial. 
Onmer  et  ai,  w.  Oibbs 97 

6.  When  in  a  suit  to  recover  the  purchase  money  of  some 
mules,  the  evidence  showed  that  the  vendor  made  false 
representations  as  to  the  age  of  the  mules,  and  that  the 
vendee  had  relied  on  and  acted  upon  said  representa- 
tions, it  was  error  in  the  Court  to  charge  the  jury  that 
the  defendant  could  not  set  up  said  false  representations 
in  defense  to  the  suit  unless  it  further  appeared  that  he 
could  not  at  the  time  have  discovered  the  truth  by 
using  the  ordinary  caution  of  a  prudent  trader.    Reid 

et  aLva.  Flippin 273 

7.  Where  a  parol  contract  is  made  for  the  purchase  of 
land,  to  be  paid  for  by  installments,  and  the  purchaser 
enters  into  possession  under  the  contract,  witn  a  stipu- 
lation that  if  he  should  fail  to  pay  the  first  installment 
when  it  became  due,  then  he  was  to  pay  $50  00  as  rent, 
(for  which  he  gave  his  note  at  the  time  he  went  into 
possession,)  but  if  he  paid  the  installments  promptly, 
then  no  rent  was  to  be  charged,  but  his  note  was  to  be 
considered  as  for  a  part  of  the  purchase  money ;  and  ' 
the  vendor  died  before  the  first  payment  fell  due; 
whereupon,  his  administrators,  on  tender  of  payment 
at  the  time  appointed,  reiuse  to  accept  the  money  as 
payment  on  the  contract,  and  afterwards  rent  the  land 
at  public  outcry  to  the  purchaser,  and  receive  $50  00 
from  him,  subject  to  future  adjustment  between  them, 
and  subsequently  received  from  him,  through  their  at- 
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torney,  $60  60,  also  to  be  aocoanted  for,  and  the  admin* 
istrator's  finally  oonclude  not  to  cany  out  the  parol 
agreement  of  their  intestate  for  the  sale  of  the  land, 
bat  sell  it  at  administrator's  sale  to  the  same  purchaser^ 
and  require  full  payment  of  him,  without  allowing  any 
credit  on  the  purchase  money  of  the  amounts  paid  b^ 
fore  the  administrator's  sale,  retaining  the  whole  of  it 
as  rent  for  the  occupancy  of  the  land  from  the  time  the 
purchaser  went  into  possession,  under  the  parol  con- 
tract of  sale  until  the  administrator's  sale,  the  pur- 
chaser is  entitled  to  recover  back  the  amount  of  his 
note  given  under  the  parol  contract  of  sale.  The  pur- 
chaser having  gone  into  possession  under  the  parol 
agreement,  and  given  his  note  for  $50  00,  to  be  treated 
as  part  of  the  purchase  money,  upon  condition,  and  he 
having  complied  with  the  condition  required,  the  ven- 
dor, or  his  representatives,  must  comply  with  the  con- 
tract, or  repudiate  it  entirely.  And  if  they  repudiate 
it  entirely,  it  would  be  a  fraud  upon  the  purchaser, 
who  went  into  the  possession  under  the  parol  agree- 
ment to  buy,  to  hold  him  liable  for  the  rent  of  land, 
which  he  might,  perhaps,  never  have  consented  to  oc- 
cupy, but  for  the  prospect  of  purchase  held  out  to  him. 
The  administrators,  however,  are  entitled  to  retain  the 
amoimt  of  the  rent  due  under  their  contract  of  rent 
with  the  plaintiff.     Dodgen  va.  Camps j  a(&n'r«.........  328 

8.  One  who  silently  stands  by  and  permits  another  to 
purchase  his  property,  without  disclosing  his  title,  is 
not  guilty  of  sucn  a  fraud  as  estops  him  from  subse- 
quently setting  up  such  title  agsdnst  a  purchaser  with 
notice.  Section  2916  of  the  Code  only  operates  in 
fiivor  of  a  bona  fde  purchaser  without  notice.  Brown, 
admWyVS.  Tucker < 486 

9.  In  a  suit  for  a  breach  of  warranty  of  a  deed  to  land, 
where  the  plaintiff  bought,  pending  an  action  of  ejeo- 
ment  against  his  vendor,  for  the  land,  the  verdict  and 
judgment  of  recovery  against  the  vendor,  in  the  gect- 
ment  suit,  is  evidence  to  sustain  the  allied  brea^  of 
warranty,  and  a  non-suit  was  properly  reiused.  Clark 
etal.,  ea^rsyvs.  Whitehead. 616 

10.  Evidence  of  the  amount  paid  by  plaintiff  to  his  coun- 
sel to  secure  titles  to  the  land,  admitted  to  rebut  proof 
that  the  use  of  the  land  was  more  than  a  full  off*set  to 
the  interest  on  the  purchase  money,  was  properly  ad- 
mitted.   Ibid. 
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11.  A  purchaser  of  land,  under  bond  for  titles,  who  sub- 
sequently  pays  the  purchase  money  and  takes  a  deed, 
may,  in  a  suit  for  breach  of  warranty  in  the  deed,  put 
in  evidence  the  bond  for  titles  as  a  part  of  the  history 
of  the  transaction,  and  to  show  that  the  defendant  (the 
executors  of  the  obligor)  were  bound  to  make  him  a 
good  warranty  title.     Ibid, 

12.  Where  a  plantation  was  bought  in  1858,  under  bond 
for  titles,  and  in  great  part  paid  for  in  Confederate 
money  in  1863,  and  a  deed  then  taken;  in  a  suit  by 
the  purchaser  against  the  executors  of  the  vendor  for 
breach  of  warranty,  on  account  of  the  recovery  in  eject- 
ment, by  a  third  person,  of  a  portion  of  the  plantation, 
the  defendants  should  have  been  permitted  to  prove 
the  value  of  the  whole  place  at  the  time  of  trial,  m  or- 
der that  the  jury,  in  ascertaining  the  dama^,  might, 
under  the  Ordinance  of  1 865,  review  the  whole  trans- 
action and  render  their  verdict  on  principles  of  equity. 
Ibid. 

13.  The  breach  of  the  warranty,  in  this  case,  not  having 
occurred  before  1865,  in  no  view  can  the  Belief  Act  of 
1870  be  applicable  to  it  so  as  to  require  an  afiBdavit  of 
taxes  to  be  filed  by  the  plaintiff.     Ibid. 

VENUE. 

1.  Where  two  are  sued  as  joint  trespassers,  one  of  whc«n 
resides  without  the  county  in  which  the  suit  is  brought, 
the  Court  has  prima  faeie  jurisdiction  as  to  both,  but 
if  the  evidence  show  that  iJie  party  residing  in  the 
county  in  which  suit  is  brought  is  not  a  co-trespasser 
with  the  other,  the  jury,  under  the  instruction  of  the 
Court,  should  find  in  favor  of  the  non-resident,  no  mat- 
ter how  much  the  evidence  may  show  his  separate  lia- 
bility for  the  trespass.    Leeva.  West 311 

2.  If  two  are  sued  as  joint  trespassers,  one  of  whom  re- 
sides out  of  the  county  in  which  suit  is  brought,  a  ver- 
dict had  against  the  defendants,.and  a  npw  trial  moved 
for,  the  Court  should  grant  it  as  tx>  both  or  neither;  but 
if  he  grant  it  as  to  the  one  who  resides  out  of  the 
county,  and  the  new  trial  is  had,  without  exceptions 
taken  for  that  cause,  the  defendant  in  the  new  trial  is 
estopped  from  availing  himself  of  the  error,  after  the 
second  trial,  and  a  second  verdict  against  him.    Ibid, 
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VERDICT. 

!•  Where  three  arbitrators  are  selected  by  the  parties, 
and  one,  conceiving  himself  to  have  been  selected  as 
umpire,  expressed  no  opinion  on  the  points  submitted, 
except  where  the  others  disagree,  but  signs  the  award 
with  the  others,  it  is  doubtful  if  the  award  can  be  set 
aside  on  this  ground.  Certainly  the  arbitrator  cannot 
be  introduced  as  a  witness  to  show  his  own  misconduct, 
in  this  respect,  if  it  be  misconduct.  He  stands  upon 
the  same  footing  with  a  juror  called  to  impeach  a  ver- 
dict to  which  he  nas  assented.  Overby  et  aL  t?«.  Thrasher,    10 

2.  When  a  bill  is  filed  to  enforoe  a  specific  performance  of 
a  common  law  award,  and  the  defendant  attacks  the 
award  by  a  plea,  the  issues  of  fiict  alone  should  be  sub- 
mitted to  the  jury,  under  the  charge  of  the  Court  as 
to  the  law ;  and  the  verdict,  if  it  set  aside  the  award, 
should  cover  all  the  matters  in  issue  between  the  par- 
ties, which  were  submitted  to  the  arbitrators,  and  for 
this  purpose  evidence  may  be  introduced  upon  the  is- 
sues which  were  submitted  to  the  arbitrators.  A  verdict 
merely  setting  aside  the  award,  and  going  no  further, 
is  incomplete,  and  entitles  the  complainant  to  a  new 
trial.  Equity  having  acquired  jurisdiction^  will  retaia 
it  for  the  purpose  of  settling  the  whole  controversy. 
Ibid, 

3.  It  is  not  error  to  submit  to  the  jury  the  question  of 
payment  of  taxes  under  the  Belief  Act  of  1870,  at  the 
same  time  the  other  issues  involved  are  submitted  to 
them.     JdckaoUj  admWy  vs.  Jacksony  adm^t^x. 99 

4.  There  was  no  error  in  charging  the  jury  'Hhat  they 
should,  in  their  verdict,  find  separately  upon  two  issues, 
to-wit:  first,  whether  or  not  it  was  necessary  for  the 
plaintiff  to  file  his  affidavit  of  payment  of  taxes  in  this 
case;  secondly,  whether  the  pencil  entry  on  the  note 
was  a  memorandum  of  sale  or  a  credit.'^    Ibid. 

5.  In  a  suit  on  a  note,  a  verdict  finding  for  the  plaintiff 
'^  principal,  interest  and  cost,''  not  stating  the  amount, 
is  equivalent  to  finding  the  sum  which  the  declaration 
shows  on  its  face  to  be  due,  and  is  sufficiently  definite. 
lUd. 

6.  It  is  no  error  in  the  Court  to  refuse  to  allow  the  jury 
to  mould  their  verdict  so  as  to  affect  the  interest  of  a 
person  not  a  party  to  the  suit     Whitman  m.  Batting.  125 

7.  When  money^  which  has  been  raised  out  of  one  of  the 
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parties  litigant,  by  execution,  is  impounded  in  the 
nands  of  the  sheriff  to  abide  the  final  decree  on  a  bill 
filed  by  defendant  in  execution,  against  the  plaintiff  in 
execution,  and  a  verdict  is  had  directing,  among  other 
things,  the  money  to  be  paid  to  the  plaintiff  in  ^./o., 
upon  his  "turning  over  to  Nelson  Tift,  the  complain- 
ant, all  the  papers,  notes,  and  executions,  and  all  other 
papers  in  said  cause,  on  or  before  the  next  term  of 
this  Court,  except  those  notes  paid  to  said  Lorenzo  D. 
Goode,  the  plaintiff  in  Ji,  /a,,  on  the  23d  of  April, 
1844,  and  whatever  of  these  notes,  executions,  and  judg- 
ments that  were  obtained  on  said  notes,  the  said  Goode 
shall  fail  to  turn  over  to  Tift,  the  amount  being  un- 
satisfied of  such  notes,  shall  be  deducted  from  the 
amount  of  tl^is  finding,'^  and  the  plaintiff  in  Ji,  fa. 
permits  nearly  twenty  years  to  elapse  without  comply- 
ing with  the  condition  upon  the  performance  of  which 
his  right  to  receive  the  money  impounded,  depends, 
the  complainant  is  entitled  to  an  order  absolute,  requir- 
ing the  money  to  be  returned  to  him  in  the  absence 
of  any  sufficient  cause  shown  to  the  contrary,  in  an- 
swer to  a  rule  Tim,  served  upon  the  counsel  of  plaintiff 
in  fi.  fa,:  Provided,  he  will  enter  into  bond  with  good 
security,  to  be  judged  of  by  the  Court,  for  the  pay- 
ment of  the  money  to  the  plaintiff  in  Ji:  fa,,  if  he 
should  come  forward  within  twelve  months,  and  e^ 
tablish  his  right  to  the  fund,  under  the  terms  of  the 
veraict,  by  showing  that  he  did  turn  over  the  papers  as 
required,  or  that  he  offered  to  do  so,  and  was  prevented 
by  Tift.     Tiftvs.  Goode 607 

8.  The  fact  that  the  verdict  finds  an  amount  against  the 
complainant  absolutely,  which  he  has  not  paid,  in  ad- 
dition to  the  money  impounded,  does  not  affect  his 
rights  as  to  the  impounded  fund.  For  the  amount  de- 
creed absolutely  against  him,  the  plaintiff  in  fi,  fa, 
might,  at  any  time^  have  had  an  execution  issued. 
Ibid, 

WAIVER. 

1.  Where  there  was  on  trial  a  bill  filed  to  set  aside  as 
fraudulent  a  deed  charged  to  have  been  procured  by 
&lse  statements,  which  caused  the  vendor  to  sell  at  a 
gross  under-value,  through  fear  of  danger  to  his  life 
and  property  from  persons  who  were  angry  at  him  for 
raising  a  British  flag  over  his  property  to  protect  it 
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from  the  Federal  forces  during  the  late  war,  and  one 
of  the  defenses  was  lapse  of  time  from  1864  to  1868: 
Held,  That  under  the  circumstances  of  the  country,  of 
which  the  Court  will  take  judicial  knowledge,  the  pre- 
sumption of  acquiescence,  from  lapse  of  time,  does 
not  exist,  and  is  not  an  element  to  be  considered  by  the 
jury.     McLean  w,  Qark  et  al, 24 

2.  Where  a  bill  to  set  aside  a  sale  as  fraudulent  is  defend- 
ed on  the  ground  of  5vaiver,  becaase  the  complainant, 
after  the  discovery  of  the  fraud,  accepted  the  consider- 
ation and  did  other  acts  affirming  the  sale: 

Heldf  That  to  make  these  acta  conclusive  of  waiver  and 
acquiescence,  it  must  clearly  appear  that  at  the  time  the 
acts  were  done  the  vendor  was  free  from  the  influence 
and  control  of  the  fraudulent  statements,  and  that  the 
act  set  up  as  a  waiver,  was  in  fact  done  by  the  com- 
plainant. The  mere  receipt  of  money  from  his  general 
agent,  paid  to  the  agent  by  the  vendee,  is  not  sufficient, 
it  not  appearing  that  the  vendor  knew  he  was,  by  such 
receipt,  accepting  the  money  of  the  vendee  under  the 
contract,  or  that  he  authorized  the  agent  to  accept  the 
money,  or  did  knowingly  some  act  showing  that  he 
recognized  the  contract,  and  was  insisting  upon  the 
same.     Ibid. 

WARRANTY. 

1.  In  a  suit  for  a  breach  of  warranty  of  a  deed  to  land, 
where  the  plaintitf  bought,  pending  an  action  of  eject- 
ment against  his  vendor  for  the  land,  the  verdict  and 
judgment  of  recovery  against  the  vendor,  in  the  eject- 
ment suit,  is  evidence  to  sustain  the  alleged  breach  of 
warranty,  and  a  non-suit  was  properly  refused.     Clark 

et  ai.,  ex'rs,  V9,  Whitehead 616 

2.  Evidence  of  the  amount  paid  by  plaintiff  fo  his  coun- 
sel to  secure  titles  to  the  land,  admitted  to  rebut  proof 
that  the  use  of  the  land  was  more  than  a  full  off-set  to 
the  interest  on  the  purchase  money,  was  properly  ad- 
mitted.    Ibid. 

3.  A  purchaser  of  land,  under  bond  for  titles,  who  sub- 
sequently pays  the  purchase  money  and  takes  a  deed, 
may,  in  a  suit  for  breach  of  warranty  in  the  deed,  put 
in  evidence  the  bond  for  titles,  as  a  part  of  the  history 
of  the  transaction,  and  to  show  that  the  defendants  (the 
executors  of  the  obligor)  were  bound  to  make  him  a 
good  warranty  title.     Ibid. 

4.  Where  a  plantation  was  bought  in  1858,  under  bond 
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for  titles,  and  in  a  great  part  paid  for  in  Confederate 
money  in  1863,  and  a  deed  then  taken,  in  a  suit  by  the 
purchaser  against  the  executors  of  the  vendor  for  breach 
of  warranty,  on  account  of  the  recovery  in  ejectment, 
by  a  third  person,  of  a  portion  of  the  plantation,  the 
defendants  should  have  been  permitted  to  prove  the 
value  of  the  whole  place  at  the  time  of  trial,  in  order 
that  the  jury,  in  ascertaining  the  damages,  might,  under 
the  Ordinance  of  1866,  review  the  whole  transaction 
and  render  their  verdict  on  principles  of  equity.  Ihid. 

5.  The  breach  of  the  warranty  in  this  case,  not  having 
occurred  before  1865,  in  no  view  can  the  Relief  Act 
of  1870  be  applicable  to  it,  so  as  to  require  an  affidavit 
of  taxes  to  be  filed  by  the  plaintiff.     Ibid, 

6.  When,  in  an  action  for  the  price  of  sea  fowl  guano  sold, 
the  defendant  set  up  that  trie  article  was  valueless  as  a 
manure,  and,  on  the  trial,  the  Judge  charged  the  jury 
that,  in  the  sale  of  a  manure,  there  was  an  implied 
warranty  that  the  article  sold  was  reasonably  fit  for  the 
purpose  intended,  but  added,  that  if  there  was  a  kind 
of  land  that  it  was  not  fit  for,  it  was  the  duty  of  tlie 
seller  to  notify  the  buyer  of  such  unfitness: 

Held,  That  whilst  the  Court  was  right  as  to  the  general 
nile,  it  was  error  to  give  in  charge  that  it  was  the  duty 
of  the  seller  to  notify  the  buyer  as  to  the  kind  of  land 
the  n^anure  was  not  suited  for.  Boit  &  McKenzie  vs. 
WiUiams 620 

WILLS. 

1.  When,  on  the  trial  of  a  caveat  to  a  will,  one  of  the 
grounds  of  the  caveat  was  the  insanity  of  the  testator, 
at  the  time  of  the  making  of  the  will,  and  another  of 
the  grounds  was  monomania,  and  that  the  will  was  the 
result  of  the  monomania : 

Heldy  That  when  the  Judge  was  requested  by  the  cavea- 
tors to  chaise  the  jury  that  "  the  test  of  insanity  was 
delusion — ^the  belief  in  the  existence  of  that  which  does 
not  exist,  as,  for  instance,  the  belief  of  a  man  of  large 
means  that  he  has  not  the  means  to  buy  the  common 
necessaries  of  life,  and  medicines  prescribed  by  his  phy- 
sician," and  the  Judge  refused  to  charge  in  the  lan- 
guage requested,  but  said,  ^^  that  such  delusion  was  one 
of  the  evidences,  but  was  not  conclusive."  This  was 
not  error ;  it  was  not  proper  for  the  Court  to  select  out 
any  particular  instance  of  delusion,  and  charge  the 
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jury  that  it  was  a  test  of  insanity.     Oardner  etoLvs. 
Lambackj  ea^r 133 

2.  When  the  Judge  was  asked  to  charge  the  jury,  "that 
in  order  that  a  delusion  should  be  such  as  to  invalidate 
a  will,  it  is  not  necessary  it  should  be  a  delusion  as  to 
the  persons  to  be  affected  by  the  will;  it  is  sufficient  if 
the  delusion  be  such  as  to  affect  the  subject  matter  to 
be  disposed  of  by  the  will,'^  and  the  Judge  refused  to 
charge  in  the  language  requested,  but  did  charge,  "that 
if  the  testator  was  a  monomaniac,  it  must  appear  that 
the  will  is  not  in  any  way  the  result  of,  or  connected 
with  that  monomania,  and  that  the  will  does  speak  the 
wishes  of  the  testator  at  the  date  thereof,  unbiased  by 
the  disease  with  which  he  is  afflicted:" 

Hddy  That  the  language  requested,  to -wit:  "It  is  suffi- 
cient if  the  delusion  be  such  as  affected  the  subject  mat- 
ter to  be  disposed  of"  was.  such  as  was  calculated  to 
mislead  the  jury,  and  that  the  charge  as  given  by  the 
Judge  was  proper  direction  as  to  the  law  upon  the 
point  requested.     Ibid. 

3.  It  was  not  improper  for  the  Jud^e  to  refuse  to  chai^ 
as  requested,  that  certain  specified  acts  of  the  testator 
would,  if  proven,  be  strong  evidence  of  insanity.  It 
was  for  the  jury,  and  not  the  Judge,  to  determine  as 
to  the  weight  of  any  particular  proof.     Ibid. 

4.  It  was  not  error  in  the  Court  to  charge  the  jury,  "that 
a  testator  may,  by  his  will,  make  any  disposition  of  his 
property  that  he  chooses,  not  contrary  to  law,  and  that 
it  is  not  contrary  to  law,  nor  to  the  public  policy  of  the 
State  for  a  testator  to  give  more  of  his  property  to  one 
child  than  to  others."     Ibid, 

6.  It  was  not  error  in  the  Court  to  charge  the  jury  that 
the  words  "  not  of  sound  and  disposing  mind,"  are  le- 
gal terms  and  import  a  total  deprivation  of  reason, 
such  charge  having  been  requested  in  writing  by  the 
executor,  and  the  record  showing  that  one  of  the  grounds 
of  the  caveat  was  insanity  generally,  and  it  further  ap- 
pearing that  the  Court  instructed  the  jury  properly  as 
to  the  law  of  partial  insanity,  to-wit:  "that  if  the  tes- 
tator was  partially  insane,  and  the  will  was  in  any  way 
the  effect  or  result  of  that  insanity,  it  was  void."    IbidU 

6.  A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  testimony,  if  said  newly  discovered 
testimony  be  cumulative  only,  and  when  there  was  a 
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,.       trial  on  an  iesue  of  insanity  and  of  partial  insanity, 
and  much  evidence  and  many  circumstances  of  the 
testator's  acts,  and  conversations  bearing  on  the  ques- 
tion were  introduced  as  evidence : 
'    Iddy  That  new  facts  and  circumstances  bearing  on  the 
'     '   game  point  are  only  cumulative  testimony,  and  do  not 
"   authorize  a  new  trial.     Ibid. 

\    \  When  the  executor  to  a  will  filed  a  bill  for  direction 

-  as  to  the  meaning  of  the  will  making  the  legatees  par- 
ties, and  it  appeared  that  the  testator  had,  by  his  will, 
made  the  following  dispositions :  Ist.  He  had  provi- 
ded for  the  payment  of  his  debts.     2d.  He  had  di- 

"   rected  that,  after  his  debts  were  paid,  his  executor 

*  should  divide  his  whole  estate,  both  real  and  personal, 

.  into  nine  equal  shares  or  parts ;  each  of  his  eight  chil- 

"      dren,  and  their  representatives,  to  have  one  equal  share, 

"    subject  to  the  drawbacks  and  rcfundings  afterwards 

':.•      provided,  and  his  three  youngest  daughters  to  have 

■  r.    the  ninth  share  extra.     3d.  His  will,  item  by  item,i 

-  then  provided  that  each  child  should  have  deducted 
from  his  portion  of  share  the  advancements  made  the 

.  ^  child,  which  advancements  were  specially  mentioned 

and  their  value,     4th.  As  to  the  most  of  the  children, 

..  he,  item  by  item,  directed  that,  as  a  part  of  their  por- 

.  lion,  they  should  take  certain  specified  property,  in 
some  cases  fixing  to  the  property  a  valuation  himself^ 
-and,  in  other  cases,  saying  that  it  should  be  valued  by 
appraisers.  6th.  As  to  one  child,  and  as  to  her  alone, 
after  saying  she  should  take,  as  part  of  her  portion, 
certain  eight  negroes,  at  a  fair  valuation,  he  adds, 
should  the  said  n^roes,  at  a  fair  valuation,  amount  to 
more  than  her  just  portion,  she  shall  be  required  to  re- 
fund the  excess.  6th.  In  the  sixth  item,  he  directed 
that  his  son,  Iverson  6.,  take,  as  part  of  his  portion,  a 
negro  man,  Peter,  at  $1,200  00,  another  man,  Green, 
at  a  fair  valuation,  and  that  he  take,  at  his  choice,  lot 

-  of  land  one  hundred  and  seventy-nine,  at  $1,000  00, 
or  lots  one  hundred  and  seventy-eiglit,  one  qundred 
and  seventy-nine,  one  hundred  and  sixty-five,  one  hun- 
dred and  sixty-six,  at  a  valuation.  7th.  He  directed 
that  all  of  his  lands,  not  herein  otherwise  disposed  of, 
should  be  sold  or  kept  together,  as  his  executors  should 
}udge  best,  and  that  his  negroes,  not  otherwise  disposed 
of  or  mentioned,  should  be  divided  among  his  chi|.dren 
according  to  the  terms  of  this  his  last  will,  and  that 
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his  other  personal  proporty  should  be  sold  for  general 
distribution : 
Hddj  That,  taking  the  whole  of  the  will  together,  it  ^ma 
the  clear  intent  of  the  testator  to  divide  his  property 
equally  among  hia  children^  except  that  he  gives  his 
three  youngest  daaghteis  one-ninth  of  the  whole,  ex- 
tra of  an  equal  share.    Jordan  ns.  Miller^  tsir^  et  aL^  34( 

8.  None  of  the  property  donated  in  the  will  to  be  taken 
by  the  several  legatees  as  parts  of  their  portions  at  a 
fixed  price,  or  at  a  fair  valuation,  are  absolute  specific 
legacies,  but  are  dependent  upon  tlie  amount  coming 
to  each  on  a  division  of  the  whole  estate  into  nine 
parts,  as  provided  for  in  the  will,  and  if  the  property 
pointed  out,  as  to  be  taken  by  any  one  legatee,  exceeds 
his  portion,  he  must  account  for  the  excess.     Ibid. 

9.  The  sixth  item  of  the  will,  as  to  the  property  to  be 
taken  by  Iverson  G.  Miller,  stands  on  the  same  foot- 
ing as  the  other  items,  to-wit :  he  takes  the  property 
thef^  mentioned  as  part  of  his  portion;  if  its  value 
exceeds  his  portion,  as  provided  by  the  second  item,  he 
must  account  for  the  oveq)lus.     Ibid. 

10.  When  the  executor  had  permitted  one  of  the  legatees 
to  have  the  use  of  the  land  mentioned  in  the  will  as 
part  of  his  portion,  conditionally  upon  the  final  set- 
tlement^ said  legatee  should  account  in  said  settlement 
for  the  use  of  said  land^  according  to  the  iacts  and  the 
condition  of  the  estate.     Ibid. 

1 1 .  Where  the  Court  is  of  opinion  that  there  is  no  patent 
ambiguity  in  those  parts  of  a  will  affecting  the  property 
in  issue  before  it,  and  no  latent  ambiguity  is  raised  by 
proof  of  extrinsic  circumstances,  the  instructions  of  the 
testator  to  the  scrivener  who  drew  the  will  are  inad- 
missible to  show  that  the  testator  intended  to  dispose 
of  his  property  in  a  manner  different  from  the  direc- 
tion it  would  take  when  the  ordinary  rules  of  construe^ 
tion  are  applied  to  the  words  of  the  will.     HiU  et.  oL 

V8,  FeUon 455 

WITNESS. 

1.  Where  A  is  attohiey  at  law  for  B  in  a  controversy 
with  C,  and  C  makes  to  the  attorney  certain  statements 
and  propositions  to  be  communicated  to  B,  and  at  the 
same  time  proposing  that  if  B  consents  to  the  proposi- 
tions, the  attorney  should  be  employed  in  the  matter 
proposed  by  B  and  C,  and  B  declines  the  proposition : 
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rJ  ^e^(2,  That  B  may  me  the  attorney  as  a  witness  to  prove 
the  statements,  and  that,  under  the  ciroamstances,  C 
caanot  olaim  that  they  are  privileged  commnnications 
between  client  and  attorney,    McLean  vs.  Clark  ct  al.    24 

2.  It  is  error  in  the  Court  to  oharge  the  jury  in  general 
terms,  that  if  a  witness  is  shown  to  have  sworn  ialsely 
in  one  particubir,  he  is  not  to  be  believed  at  all,  with- 
out explaining  to  tiie  jury  that  the  point  in  which  the 
untruth  is  stated  must  be  material,  and  that  the  wit- 
ness must  have  willfully  and  knowingly  sworn  falsely 
in  such  material  matter.    Ibid. 

3.  Evidence  of  a  witness,  sinoe  deceased,  given  on  a  for- 
mer trial  of  the  same  <kse  bet^w^n  the  same  parties, 

-'^         reduced  to  writing  and  agreed  upon  by  counsel,  is  ad* 
missible  on  a  subsequent  trial.    Jicoibon,  adm^r,  v$. 
.U         Jack^on^adrtCx .« ^ t «     99 

4.  In  a  suit  against  the  securities  to  a  promissory  note, 
7*  the  principal  not  having  been  su^d,  it  is  not  a  good 
li^          objection  to  the  competencv  of  th^  payee  in  the  note  as 

::i  a  witness  on  the  trial,  to  snow  that  the  principal  con- 
tractor is  dead,  and  this  is  specially  true  if  the  securi- 
ties were  present  at  the  contract  and  were  sworn  as 
witnesses  on  the  trial.     Rdd  d  al.  vs.  Flippeii 273 

5.  The  credibility  of  the  witness  testifying  to  the  jury, 
'>!(  on  the  trial  of  a  case,  is  peculiarly  matter  for  the  deter- 
mination of  the  jury,  and  only  in  very  extreme  cases, 
ought  the  Court  to  interfere  with  a  verdict  turning  on 
the  credit  to  be  given  to  the  witnesses  testifying  on  the 
•triaU     WMUenvs.  The  State 297 

6.  This  not  being  a  suit  to  enforce  a  contract,  one  of  the 
parties  to  which  was  dead,  but  an  indebitaius  assumpsit 
to  recover  back  money  paid  to  the  administrators  on 
the  contract,  on  account  of  their  repudiation  of  it — ^that 
contract  not  being  in  issue  or  on  trial,  the  surviving 
party  to  it  was  a  competent  witness  in  his  own  fiivor  in 
the  present  suit.    Dodgen  vs.  Oamps,  admWs 328 

7.  Where  a  plaintiff  makes  an  affidavit  for  the  purpose 
of  obtaining  an  attachment  i^inst  an  administrator,  on 
the  ground  that  he  is  removing,  or  about  to  remove^ 
the  goods  of  his  intestate  without  the  county,  and  the 
administrator  files  a  traverse  to  the  affidavit,  the  plain- 
tiff is  a  competent  witness  upon  the  trial  of  the  issue 
thus  formed,  even  though  the  contract,  which  is  the 
foundation  of  the  plaintiff's  claim,  was  made  with  the 

^'  intestate.     Ouzts  v,  Seabrook,  adm'r 359 
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8.  Where  the  Court  e^naine^  a  child  to  test  its  compe- 
tency as  *a  fritness^  and  pronounces  it  incompetent,  it 
must  he  a  very  flagraQt  case  of  ^rror  to  autlimsse.thiB 
Court  tb  reverse  flie  judgment.  The  present  m  no 
such  case.    Peterson  %8t  The  State 52 

.  9,  One  of  the  .plaintiff  having  btoi  e^j^^mined,  may, 
•  i^  nevertheless,  be  reintroduced  in  rebuttal  of  defendant's 
testimony.    Rust  &  Johnson  vs,  Shaekkford  A  Oo 53 

10.  It  was  error  to  allow  the  Witnesses  for  appellant  to 
give  their  opinions  as  to  the  amooiit  of  damages  she 
had  sustained  }fy  the  location  of  the  road  through  her 
land  as  a  bafris  for  tfate  verdict  of  the  jury.    Brunstoick 

0      &  Albany  Railroad  Chutes.  MeLaren 5 

11.  The  remedy  provided  in  section  1970  of  the  Code, 
whereby  a  creditor  inay  (^ntest  the  existence  of  a  lim 
of  a  pertain  class  upoilfrtne  pro{)erty  of  his  debtor,  is 
cumulative  and  iqtended  to  point  out  a  mode  in  which 
an  issue  may  be  made^!ind  brought  into  Court  for  trial. 
A  judgment  creditor!  who  rules  the  sheriff  for  money 
raised  by  sale  of  defendant's  property,  is  not  obligea 
to  attack  a  conflicting  lien  Ji.  fa.,  set  up  in  the  sheriff's 
answer  in  this  way,  but  may  attack  it  as  he  would  any 
other  contesting  execution .    Hence,  if  two  fiictor's  liens 
are  foreclosed  upon  the  same  property,  each  sedcing  to 
subject  m<niey  in  the  sheriff^s  hands  raised  by  sale  of 
the  property,  one  of  which  is  founded  on  a  lien  created 
orally;  and  the  affidavit  of  one  creditor  foreclosing  the 
oral  lien,  does  not  disclose  tiie  date  of  his  lioi,  and  he 
offers  himself  as  a  witness  to  prove  his  lien  to  be  older 
than  that  of  the  other  creditor,  the  latter^may  cross- 
examine  him  and  show  if  he  can,  that  the  oral  contract 
with  the  debtor  did  not  create  a  lien.    FranlUm,  Reid 
&  Oo.vs.  Norton  d  ai* 

12.  The  2d  section  of  the  Act  of  1760  requires  that 
there  shall  be  two  witoesBes  to  an  instrument  executed 
by  the  wife,  relinquishing  her  rights  to  land  conveyed 
by  her  husband.  Secim>o1c,  ac6»V,  d  oLjVS.  JBrady, 
odinVi........ ,••...,...... ......•«. 

13.  In  a  suit  by  an  administrator  de  bonis  fum  to  recover 
property  of  the  intestate,  sold  by  his  predecessor  as  his 
own,  upon  which  there  is  a  chaige  in  iavor  of  the  let- 
ter's wife,  which  the  defendants  claim  she  has  relin- 

\^    (juished,  the  wife  is  a  competent  witness,  notwithsfatid- 
ing  the  deatli  of  the  husband.    Ibid. 
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